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[The  case  of  Loose  and  Valejo  v.  Clarke,  and  that  of  Vanderslice  and  Clarkson  v. 
Hanks,  were  decided  at  October  Term,  1852,  bnt  as  a  rehearing  was  granted  at  Jan- 
uary Term,  1858,  in  the  latter  case,  for  the  purpose  of  reconsidering  the  principles  of 
law  involved  in  both  cases,  it  was  deemed  proper  to  delay  the  report  of  both  till  the 
publication  of  the  present  volume,  so  as  to  present  the  law  as  it  might  be  ultimately 
decided. 

A  report  of  the  rehearing  and  final  decision  of  the  Court  in  the  case  of  Vanderslice 
and  Clarkson  v.  Hanks  will  be  found  in  its  proper  place,  in  January  Term  of  this 
volume.  J 

LEESE  &  VALEJO,  Appellants,  v.  CLARKE,  Respondent. 

Jubisdiotion  of  State  Corona.— If  the  Courts  of  this  State  can  entertain  juris- 
diction of  titles  to  land  granted  by  a  Mexican  governor,  antecedent  to  the  acqui- 
sition of  the  eountry  by  the  United  States,  without  previous  confirmation  or  leg- 
islative recognition? 

Mexican  Gbants,  Tests  of  Validity.— Prior  to  the  24th  May,  1821,  the  laws  or 
decrees  of  the  kings  of  Spain,  and  the  regulations  or  usages  of  their  governors, 
(who  were  mere  deputies,)  sanctioned  by  royal  approval  or  acquiescence,  afforded 
the  proper  tests  by  which  to  determine  the  validity  of  grants. 

Idem—Authority  to  Make.— Since  the  revolution,  (24th  February,  1821,)  no  valid 
alienation  could  be  made,  except  by  an  act  of  Mexican  sovereignty. 

Idem— Mexican  Law.— By  the  law  of  the  Mexican  Congress  of  18th  August,  1824, 
limited  and  defined  by  that  of  November  21st,  1821,  the  governors  of  terri- 

[18}       tories  were  authorized  to  *grant,  with  certain  specific  exceptions,  vacant  lands, 
etc.    By  these  laws  and  the  legislation  of  the  departmental  legislature,  con- 
sistent therewith,  must  be  determined  the  validity  of  any  grant  of  land  in  Cali- 
fornia. 
Cal.  Reits.,  vol.  m.— 2  17 
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Idem— Validity  of  Gbaut,  how  Determined.— To  these  regulations  this  Court 
alone  look,  and  by  them  every  grant  must  be  determined.  If  not  fully  complied 
with,  the  title  did  not  pass,  but  remained  in  the  government  of  Mexico. 

Idem— Title  when  Inchoate.— A  mere  grant,  without  further  compliance  with 
the  requisitions,  is  at  best  but  an  inchoate  title,  and  the  land  passed  to  the 
United  States,  who  hold  it  subject  to  the  trust  imposed  by  the  treaty  of  cession 
and  the  equities  of  the  grantees. 

Treaty,  Execution  or  Tkust  under.— The  execution  of  this  trust  is  a  political 
power  to  which  the  judiciary  is  not  competent. 

1  Ejectment,  Title  Insufficient  to  Maintain.— Where  the  title  of  the  plaintiff  is 
inchoate  and  incomplete,  he  cannot  sustain  an  ejectment,  and  the  Court  properly 
excluded  suoh  title  as  testimony. 

Appeal  from  the  Superior  Court  of  San  Francisco. 

The  complaint  in  this  case  alleged  that,  on  the  12th  May, 
1839,  the  plaintiffs  petitioned  the  Governor  of  Alta  California, 
Juan  B.  Alvarado,  at  Monterey,  the  capital  thereof,  in  con- 
sideration of  certain  moneys  advanced,  and  services  rendered 
the  government  in  California,  to  grant  to  them  two  certain 
lots  of  land,  of  one  hundred  varas  each,  with  twenty-five 
varas  in  the  sea,  commencing  at  the  Embarcadero  of  Yerba 
Buena,  as  follows  [here  proceeds  the  description  in  Spanish, 
and  afterwards  translated  into  English];  that  on  the  21st  day 
of  May,  1839,  the  said  Alvarado,  in  virtue  of  his  authority 
as  governor,  and  in  accordance  with  the  said  petition,  ceded 
and  granted  to  the  plaintiffs  the  said  two  hundred  varas  of 
land,  with  the  twenty-five  varas  in  the  sea,  at  the  place  desig- 
nated in  the  said  petition,  thereby  granting  the  absolute 
property  in  fee  to  said  land  to  the  plaintiffs,  as  by  a  copy  of 
said  petition  and  grant,  herewith  filed,  will  appear;  that  all 
xthe  land  so  granted  is  within  the  limits  of  the  city  of  San 
Francisco,  and  the  twenty-five  varas  in  the  sea  within  the 
present  harbor  or  Bay  of  San  Francisco,  and  the  place  desig- 
nated in  the  grant  as  the  Embarcadero,  or  landing-place,  of 
Yerba  Buena,  is  at  the  foot  of  the  street  known  on  the  map 
of  San  Francisco  as  Broadway,  which  street  intersects  with 

1  Distinguished,  Vanderslioe  v.  Hanks,  post  46;  approved,  Clarkson  «.  Hanks,  Id,  48; 
commented  on,  Ounn  o.  Bates,  6  Oal.  269;  Tobin  v.  Walkinshaw,  MoAll.  163;  over- 
ruled, Ferris  v.  Coover,  10  Gal.  621.  Case  cited  as  overruled,  Hart  t».  Burnett,  15  Gal. 
598,  606.  As  to  Alcalde  grants,  cited  as  inapplicable,  Welch  v.  Sullivan,  8  Oal.  198. 
See  same  case,  18  Oal.  585;  20  Oal.  887. 
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the  water  line  of  the  bay  at  high  water.  The  plaintiffs  farther 
show,  that  the  defendant,  H.  T.  Clarke,  is  now  in  possession 
of  a  certain  portion  of  said  two  hundred  varas  of  land, 
against  the  consent  of  the  plaintiffs,  and  "without  their  [19] 
authority — that  portion  on  the  map  of  said  city  known 
as  lot  No.  327  [describing  it],  and  refuses  to  deliver  posses- 
sion of  said  portion,  (as  well  as  other  portions  of  said  land, 
of  said  twenty-five  varas  in  the  sea,  which  the  said  defendant 
claims  against  the  consent  and  authority  of  the  plaintiffs,) 
although  demanded,  etc. 

That  said  defendant  is  indebted  to  said  plaintiffs  in  the 
sum  of  $200,000,  for  the  withholding  of  said  land,  and  for 
the  issues,  use,  rents,  and  occupation  thereof,  and  refuses  to 
pay  therefor.  The  plaintiffs  therefore  pray  that  defendant 
may  be  condemned  to  deliver  up  to  the  plaintiffs  the  said  lot) 
as  above  described,  as  a  portion  of  the  two  hundred  varas, 
and  to  pay  to  them  the  said  amount  of  money  for  the  use, 
etc.,  thereof,  together  with  costs,  etc. 

The  defendant,  for  answer,  denies  all  and  singular  the  alle- 
gations of  the  said  complaint,  and  requires  strict  proof. 
And  further,  says,  that  he  has  no  knowledge  of  the  pretended 
grant  mentioned  in  said  complaint,  and  denies  that  any  such 
grant  was  ever  made;  has  no  knowledge  of  the  pretended 
original  document,  whereof  pretended  copies  and  translations 
are  filed,  and  denies  the  same,  and  requires  proof.  And 
denies  that  said  pretended  grant  covers  any  portion  of  prop- 
erty in  possession  of  defendant,  or  that  any  of  the  property 
described  as  in  the  possession  of  defendant  is  covered  by 
the  said  pretended  grant,  and  denies  that  plaintiffs  have  any 
right,  claim,  or  title  whatever,  to  any  portion  of  the  prop- 
erty described  in  said  complaint  as  in  the  possession  of  said 
defendant,  and  denies  indebtedness  to  plaintiffs  in  any  sum 
whatever,  etc.,  and  prays  to  be  dismissed  with  costs,  etc. 

A  great  deal  of  evidence  was  given  on  the  part  of  the  plain- 
tiff in  support  of  the  several  allegations  of  this  complaint,  and 
a  great  many  exceptions  taken,  when  the  following  offer  was 
made: 

"  Plaintiffs'  counsel  then  offered  in  evidence  the  grant  from 
Juan  B.  Alvarado  to  plaintiffs,  dated  Monterey,  21  de  Mayo 
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de  1839,  for  the  purpose  of  showing  color  of  title,  and  the 
title  tinder  which  the  plaintiffs  entered  upon  the  land  de- 
scribed in  the  grant,  including  this  land  in  controversy,  and 

the  immediate  and  exact  boundaries  of  the  land;  to 
[20]     which  the  defendant's  counsel  "objected,  and  the  Court 

sustained  the  objection,  to .  which  plaintiffs'  counsel 
excepted." 

The  grant  mentioned  in  the  preceding  offer  was  founded 
upon  the  petition  of  the  plaintiffs.  And  both  are  placed 
upon  the  record,  in  the  Spanish  language,  accompanied  by 
translations,  as  follows: 

[Translation  op  Petition.] 

To  the  most  excellent  Governor  of  Upper  California,  Don 
Juan  Baptiste  Alvarado: 

We,  the  undersigned,  Jacob  P.  Leese  and  Salvador  Valejo, 
appear  before  your  Excellency  in  the  best  form,  and  say  that, 
considering  that  the  want  of  funds  in  the  treasury  of  the 
ceuntry  prevents  your  Excellency  from  repaying  us  the  ex- 
penses we  have  made,  by  your  order,  in  boats,  transportation 
of  troops,  couriers,  and  other  services,  including  those  made 
by  us  personally,  at  this  place,  at  Santa  Clara,  San  Jose, 
Sonoma,  and  San  Rafael,  for  the  restoration  of  public  tran- 
quillity, we  have  thought  proper  to  enter  into  a  contract  with 
Pedro  Eostronutineoff,  the  commander  of  Boss,  to  build 
some  houses,  stores,  and  a  wharf,  at  this  place,  and  so  we 
require  two  lots  for  the  said  buildings;  we  pray  your  Excel- 
lency to  grant  us  two  lots,  of  one  hundred  varas  each,  at  the 
point  known  as  the  Desembarcadero  [landing-place]  of  Yerba 
Buena,  the  said  lots  beginning  at  the  point  of  the  Desem- 
barcadero, [and  running]  on  the  seashore  as  far  as  the  Ployita, 
in  a  northerly  course,  making  the  front  of  two  hundred  varas, 
and  in  depth  east  and  west  one  hundred  varas,  towards  the 
hill;  we  also  ask  for  twenty-five  varas  in  the  sea,  from  the 
point  of  the  Desembarcadero  itself,  for  the  construction  of  a 
wharf,  which  we  mentioned.  We  therefore  pray  your  Excel- 
lency to  grant  us  the  favor,  which  we  shall  receive  with 
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thanks;  excusing  us  for  using  common  paper,  as  there  is  none 
stamped. 

Jacob  P.  Leese. 

Salvador  Valejo. 

San  Fnndsoo,  Kay- 12, 1889. 

*[COPY  OF  TbANSLATION  OF  GRANT.]  [21] 

"  Monterey,  May  21st,  1889. 

"The  two  lots,  of  one  hundred  varas  each,  are 
[seal.]  granted  to  the  petitioners,  Don  Jacobo  Leese  and 
Don  Salvador  Valejo,  at  the  place  and  with  the  bound- 
aries which  they  described,  for  the  purpose  of  erecting  their 
stores;  upon  the  conditions  hereinafter  set  forth,  provided 
the  commandant  at  the  Presidio  at  Boss,  is  to  have  no  right 
whatever  to  the  said  grant,  as  the  land  granted  is  considered 
as  the  property  of  Mexicans,  as  the,  above-named  petitioners 
are :  1st.  At  no  time,  and  for  no  cause  whatever,  shall  the 
commander  of  Boss  regard  himself  as  the  owner  of  the 
stores,  as  all  the  buildings  which  may  be  constructed  are  to 
be  regarded  as  the  property  of  a  Mexican  citizen.  2d.  This 
license  does  not  destroy,  nor  in  any  way  injuriously  affect, 
the  laws  or  dispositions  of  the  government  of  the  nation,  or 
of  that  of  this  department,  with  respect  to  the  trade  or  the 
privileges  which  the  Bussians  may  or  may  not  heretofore  en- 
joy, on  entering  the  Bay  of  San  Francisco  for  the  purposes 
of  trade,  as  their  private  contract  does  not  authorize  any 
right  of  any  kind,  either  as  regards  the  individuals  interested 
or  the  trade  above  mentioned.  3d.  The  wharf  which  is  to  be 
constructed,  cannot  be  exclusively  for  the  benefit  of  indivi- 
duals, but  shall  be  considered  as  the  property  of  the  govern- 
ment, for  the  use  of  trade  in  general.  The  government  it- 
self will  impose  such  wharfage  duties  as  it  may  consider 
proper.  4th.  If  the  persons  to  whom  this  favor  is  granted 
should  contravene  these  provisions,  they  shall  lose  their 
rights,  as  well  to  the  buildings  as  to  the  lots  awarded  to 
them,  which  shall  belong  to  the  nation,  for  such  uses  as  it 
may  choose  to  make  of  them. 

"I,  Don  Juan  B.  Alvarado,  the  Governor  of  the  Depart- 
ment of  California,  order  this  to  be  delivered  to  the  petition- 
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era,  to  serve  as  a  title  for  them;  note  being  entered  thereof 
on  the  proper  book. 

"Juan  K  Alvarado. 

"Manuel  Jimeno, 

"  Secretary  of  fee  State** 

[22]        *"Note  has  been  taken  hereof,  in  the  office  under 
my  charge,  in  the  book  kept  for  this  purpose,  seat  of 

"Jiheno. 

"Monterey,  May  21»t,  1889." 

After  the  said  offer,  including  the  grant,  was  rejected  by 
the  Court,  the.  plaintiff  proceeded  with  his  testimony  at 
length,  and  was  succeeded  by  the  defendant.  But,  for  the 
reasons  given  in  the  opinion  of  this  Court,  it  is  not  necessary 
to  report  the  exceptions  taken  to  the  testimony,  further  than 
the  one  already  mentioned,  upon  which  the  decision  of  the 
case  turned. 

The  jury  found  for  the  defendant,  and  the  plaintiffs  ap- 
pealed.    (There  are  no  briefs  on  file.) 

Murray,  Chief  Justice,  delivered  the  opinion  of  the  Court. 
Anderson,  Justice,  concurred,  "  that  the  judgment  of  the 
Court  below  be  affirmed.1' 

This  was  an  action  of  ejectment  brought  by  the  appellants 
to  recover  possession  of  a  certain  tract  of  land,  situated  in 
the  city  of  San  Francisco.  The  whole  record  is  encumbered 
with  exceptions  to  the  various  rulings  of  the  Court  below, 
which  are  unnecessary  to  be  considered,  as  the  case  must 
ultimately  turn  on  the  question,  whether  the  grant  under 
which  the  plaintiffs  claim  title  is  sufficient  in  law  to  sustain 
an  ejectment. 

The  grant  under  which  plaintiffs  claim,  purports  to  have 
been  made  to  them  May  21st,  1839,  by  Alvarado,  Governor 
of  California,  prior  to  its  acquisition  by  the  United  States. 

Assuming  for  the  present  that  the  courts  of  this  State  can 
entertain  jurisdiction  of  titles  of  this  description  without  pre- 
vious confirmation  or  legislative  recognition,  a  position  to 
which  this  Court  is  by  no  means  to  be  considered  as  assent- 
ing, and  that  the  land  in  question  was  public  domain  of 

22 


Oct.  1852.]         Leese  &  Talejo  v.  Clabee.*  23 

Mexico  at  the  time  of  its  alienation,  it  is  necessary  for  us  to 
ascertain  the  regulations  established  by  the  government  of 
Mexico  in  relation  to  grants  of  land,  and  whether  the  present 
one  under  consideration  is  sufficient  and  in  conformity  to  the 
law. 

It  may  be  as  well  to  observe  in  the  outset,  that  the  author- 
ities cited  by  counsel  and  supposed  to  be  conclusive  by  many 
in  relation  to  the  decisions  of  Louisiana  and  Florida 
land  claims,  and  *the  laws  and  decrees  of  Spanish  [23] 
monarchs,  together  with  the  usages  of  the  royal  councils 
and  governors,  have  no  particular  weight  as  authority  in  the 
decision  of  this  case. 

Prior  to  the  Mexican  revolution  which  produced  the  Plan 
of  Igula,  February  24, 1821,  the  unappropriated  lands  in  this 
country  constituted  a  part  of  the  domain  of  the  Spanish 
monarchs,  who  alone  represented  and  exercised  the  sove- 
reignty of  the  Spanish  nation.  The  royal  governors  were 
the  mere  deputies  of  the  king,  and  exercised  the  sovereignty 
in  his  name. 

His  will,  manifested  in  the  form  prescribed  by  his  regula- 
tions, operated  as  a  valid  alienation  of  the  public  domain. 
Hift  governors,  acting  under  his  authority,  and  in  his  name, 
were  the  mere  executors  of  his  will — whence  the  law  or  de- 
crees of  the  kings,  and  the  regulations  and  usages  of  their 
governors,  sanctioned  by  royal  approval  or  acquiescence, 
afforded  the  proper  tests  by  which  to  determine  the  validity 
of  grants  of  land  belonging  to  the  nation  whose  sovereignty 
those  kings  represented  and  exercised,  and  they  are  accord- 
ingly consulted  and  relied  upon  by  the  Courts  of  the  United 
States  in  adjudicating  Spanish  claims  in  Florida  and  Louisi- 
ana. But  on  the  24th  of  February,  1821,  the  relation  be- 
tween Mexico  and  Spain  ceased,  and  the  sovereignty  became 
vested  in  the  Mexican  nation;  and  since  that  time  no  valid 
alienation  could  be  made  in  any  of  the  territories  of  Mexico, 
except  by  an  act  of  Mexican  sovereignty.  The  royal  decrees, 
regulations,  and  usages,  ceased  to  have  any  effect  whatever  as 
to  subsequent  grants  of  land. 

This  point  was  determined  by  the  Mexican  Congress,  in  a 
case  which  arose  shortly  after  the  independence  of  that  gov- 
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eminent,  and  has  ever  since  been  acquiesced  in.  On  the  17th 
of  January,  1821,  the  elder  Austin  obtained  an  inchoate 
grant  of  lands  from  the  royal  governor  of  Texas.  On  the 
19th  of  August,  the  Mexican  governor  of  that  province, 
(Martinez,)  assuming  the  powers  properly  exercised  by  the 
royal  governors,  modified  the  grant  in  favor  of  the  younger 
Austin. 

Had  the  royal  laws  and  usages  still  continued  to  retain 
their  force,  the  acts  of  Martinez  would  have  been  valid,  but 
the  Mexican  Government,  at  the  same  time  it  recognized  the 
act  of  the  royal  governor  as  valid,  because  done  before 
[24]  the  change  of  "sovereignty,  refused  to  confirm  the  act 
of  its  own  governor,  done  after  the  change,  on  the 
ground  that  the  sovereignty  could  be  exercised  only  by  the 
Mexican  nation.  The  subject  attracted  public  attention,  and 
the  Mexican  Congress  were  about  passing  a  general  law  in 
relation  to  the  alienation  of  public  lands,  when  Iturbide  forc- 
ibly dispersed  the  members  of  that  body,  and  caused  himself 
to  be  proclaimed  emperor. 

On  the  4th  of  January,  1823,  he  promulgated  a  general  law 
on  the  subject,  but  being  shortly  afterwards  deposed,  Con- 
gress, on  the  11th  of  April,  1823,  suspended  that  law.  On 
the  18th  of  August,  1824,  Congress  enacted  a  general  colo- 
nization law,  prescribing  the  mode  of  granting  public  lands 
throughout  the.  Mexican  territory.  (1  White's  Becop.  661, 
8,  71,  76,  and  82.) 

That  law  was  limited  and  defined  by  a  series  of  regulations 
ordained  by  the  Mexican  government  (November  21,  1828.) 
By  these  laws  and  regulations,  which  have  ever  since  con- 
tinued in  force,  the  governors  of  territories  were  authorized 
to  grant,  with  certain  specified  exceptions,  vacant  lands,  etc. 
(Congressional  Documents  relative  to  California,  1850,  p. 
120-1.) 

By  the  fundamental  law  of  '24,  the  regulations  of  1828,  and 
the  legislation  of  the  departmental  legislature  consistent 
therewith,  must  be  ascertained  and  determined  the  validity 
of  every  grant  of  land  in  California. 

Art.  2d,  of  the  Act  of  '28,  declares,  that  within  it  are  com- 
prehended, "those  lands  of  the  nation,  not  the  property  of 
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individual  corporations  or  towns,  which  can  be  colonized." 
The  3d  article  provides,  that  "the  legislatures  of  all  the 
States  will,  as  soon  as  possible,  form  colonization  laws,  regu- 
lating for  their  own  States,  conforming  themselves  in  all 
things  to  the  constitutional  acts,  general  constitution,  and  the 
regulations  established  in  this  law." 

The  4th  article  provides  "  that  no  lands  shall  be  colonized 
within  twenty  leagues  of  the  limits  of  any  foreign  nation,  nor 
within  ten  leagues  of  the  coast,  without  the  previous  appro- 
bation of  the  supreme  executive  power." 

The  first  article  of  the  regulations  of  *28,  referred  to,  de- 
clares that  "  the  governors  of  territories  are  authorized,  in 
compliance  with  the  law  of  '24,  and  under  the  condi- 
tions hereinafter  speci-*fied,  to  grant  vacant  lands  in     [25] 
their  respective  territories,  etc.,  for  the  purpose  of  cul- 
tivating and  inhabiting  them." 

Art.  2d.  "  Every  person  soliciting  lands  shall  address  to 
the  governor  of  the  territory  a  petition,  describing  as  dis- 
tinctly as  possible,  by  means  of  a  map,  the  land  asked  for." 

Art.  4th.  "The  governor  will  accede  or  not  to  such  peti- 
tions, in  exact  conformity  to  the  laws  on  the  subject,  and 
especially  to  the  laws  of  1824." 

Art.  5th  and  6th.  "The  grants  so  made  shall  not  be  held 
to  be  definitively  valid,  without  the  previous  consent  of  the 
territorial  deputation,  to  which  end  the  respective  documents 
(eocpedientes)  shall  be  forwarded  to  it.  When  the  governor 
shall  not  obtain  the  approval  of  the  territorial  deputation,  he 
shall  report  to  the  Supreme  Government,  forwarding  the  neces- 
sary documents  for  its  decision." 

Art.  8th.  "The  definitive  grant  asked  for,  being  made,  a 
document,  signed  by  the  governor,  shall  be  given,  to  serve  as  a 
title  to  the  party  interested,  wherein  it  must  be  stated,  that-said 
grant  was  made  in  exact  conformity  with  the  provisions  of  the 
law,  in  virtue  whereof  possession  shall  be  given." 

Art.  9th.  "The  necessary  record  shall  be  kept  in  a  book, 
destined  for  the  purpose,  of  all  the  petitions  presented  and 
grants  made,  with  the  maps  of  the  lands  granted,  etc." 

I  have  cited  these  regulations  to  show  that  the  alienation 
of  the  public  domain  of  Mexico  was  a  subject  of  careful  con- 
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sideration  with  that  government,  hedged  around  with  an  in- 
finity of  restrictions  for  the  protection  of  the  sovereignty, 
and  that  the  loose  and  careless  conduct  of  her  governors,  in 
executing  this  trust,  was  not  approved  by  the  Supreme  Gov- 
ernment, although  removal  from  the  scene,  and  the  insignifi- 
cant value  of  the  lands  at  that  time,  seemed  to  divert  public 
attention  from  these  abuses. 

To  these  regulations  this  Court  can  alone  look,  and  by  them 
every  grant  must  be  determined.  Had  we  the  power  to  dis- 
criminate, its  exercise  would  be  more  dangerous,  and  pro- 
ductive of  more  injustice,  than  the  total  inability  to  go  beyond 
them. 

If  the  officers  of  the  Mexican  government,  to  whom  was 
confided  this  trust,  exceeded  their  authority  or  neglected  the 
solemnities  and  formalities  of  the  law,  this  Court  is 
[26]  bound  to  take  *notice  of  it,  and  cannot  shield  those 
claiming  under  such  titles  from  the  necessary  conse- 
quences of  ignorance,  carelessness,  or  arbitrary  assumptions 
of  power. 

The  grant  from  Alvarado  to  Leese  and  Valejo  contains 
nothing  but  a  petition  and  grant  of  the  governor.  There  is 
no  map  attached,  no  survey,  record,  or  evidence,  that  the 
plaintiffs  have  ever  been  put  in  judicial  possession,  no  act  of 
the  territorial  deputation  confirming  the  act  of  the  governor, 
or  evidence  that  the  grant,  together  with  the  map,  were  re- 
corded in  a  book,  kept  by  law  as  a  record  of  said  grants,  as 
provided  in  sec.  9th  of  the  act  of  '28.  But  that  these  requi- 
sitions must  be  fully  complied  with,  this  Court  has  no  doubt, 
without  which  a  severance  of  the  land  from  the  public  domain 
and  a  rigid  adherence  in  all  other  respects,  the  title  did  not  pass 
to  the  grantees,  but  remained  in  the  government  of  Mexico. 

The  title  at  best  can  only  be  considered  as  inchoate.  It 
passed  with  the  map  of  the  property  of  Mexico  to  the  United 
States,  who  now  hold  it,  subject  to  the  trust  imposed  by  the 
treaty  of  cession  and  the  equities  of  the  grantees. 

The  execution  of  this  trust,  however,  is  a  political  power, 
to  which  the  judiciary  is  not  competent,  until  made  so  by 
legislation.  (Menard's  Heirs  v.  Massey,  8th  Howard;  Bois- 
dore  v.  United  States,  ibid.) 
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In  the  case  of  Menard's  Heirs  v.  Massey,  already  cited,  the 
Court  held,  that  every  step  pointed  out  by  the  law  must  be 
complied  with,  and  although  a  grant  and  survey  were  regu- 
larly recorded,  yet  without  the  approval  of  the  Intendant 
General,  the  grantee  did  not  become  the  owner,  and  the  title 
remained  in  the  sovereign,  notwithstanding  the  Intendant  al- 
ways confirmed  the  grants,  or  had  never  been  known  to  reject 
one. 

If  the  Governor  of  California  possessed  any  authority  to 
make  this  grant,  and  the  land  so  granted  was  at  the  time  part 
of  the  public  domain  of  Mexico,  then  the  government  of 
Mexico  retained  the  power  to  confirm  or  reject  it.  That 
power  was  a  political  one,  and  passed  to  the  United  States 
under  the  treaty  of  cession,  to  whom  the  exercise  of  it  be- 
longs. In  the  same  case,  the  Court  held  that,  "No  suit  can 
be  brought  in  an  ordinary  action  of  ejectment  on  a 
concession  and  survey,  for  want  *of  strict  legal  title  to  [27] 
sustain  it.  Such  claimants  were  not  regarded  as  the 
owners  of  the  land  until  the  real  title  was  delivered,  com- 
pleted, in  the  language  of  Spanish  regulation.  It  was  there- 
fore manifest,  that  claims  resting  on  the  first  incipient  steps 
must  depend  for  their  sanction  and  completion  upon  the  sov- 
ereign power. 

"No  standing  has  therefore  ever  been  allowed  in  any  ordi- 
nary judicial  tribunal,  until  Congress  has  confirmed  them,  and 
vested  the  legal  title  in  the  plaintiff." 

Many  arguments  have  been  adduced  to  demonstrate  that 
the  grant  to  Leese  and  Valejo  is  absolutely  void.  It  is  not 
our  purpose  to  follow  this  matter  further  than  the  necessities 
of  the  case  require. 

Holding  as  we  do  that  the  law  of  '24,  and  the  regulations 
of  '28,  must  be  strictly  complied  with,  that  the  title  of  the 
plaintiffs  at  best  is  inchoate  and  incomplete,  and  therefore  in- 
sufficient to  maintain  ejectment,  we  are  of  opinion  the  Court 
below  properly  excluded  it  as  testimony.  Whatever  errors 
may  be  found  in  the  record  on  other  points  is  a  matter  of  no 
moment,  and  the  Court  sees  no  reason  for  sending  this  case 
back. 

The  judgment  of  the  Court  below  is  therefore  affirmed. 
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VANDERSLIOE  &  CLABKSON,  Appellants,  v.  JULIAN 
HANKS,  Respondent. 

Mexican  Grant,  Validity  how  Tested.— A  grant  of  land  made  while  the  country 
was  under  the  dominion  of  Mexico,  must  be  tested  by  the  roles  of  law  which 
then  prevailed.  The  cession  to  the  United  States  has  worked  no  change  in  the 
legal  rights  of  private  persons. 

Idem,  Power  to  Make  Grant.— The  power  of  the  Mexican  Government  to  grant 
land  is  derived  from  the  Congressional  decree  of  1824,  and  the  regulations  of 
1828. 

Idem,  Presumptions  as  to  Official  Acts.— When  the  regulations  require  that  a 
grant  shall  not  be  held  to  be  sufficiently  valid  without  the  previous  consent  of 
the  Territorial  Deputation  (legislature,)  and  provides  that  the  definitive  grant 
being  made,  a  document  signed  by  the  governor  shall  be  given  to  serve  as  a  title 
to  the  grantee,  and  the  governor  delivers  the  title,  the  presumption  arises  that 
the  governor  fulfilled  his  duty,  and  that  the  grant  had  the  approval  of  the  legis- 
lature, and  if  the  contrary  be  asserted,  it  must  be  shown  by  proof. 

[28]  Idem.— *Nor  is  this  view  weakened  by  the  words  in  the  deed,  "  subjecting  him- 
self (the  grantee,)  to  the  approbation  of  the  most  excellent  departmental  as- 
sembly." 

Idem,  in  case  of  Lost  Records.— And  is  strengthened  in  view  of  the  disordered 
state  of  the  country,  the  irregularity  of  legislative  proceedings,  and  the  absence 
or  loss  of  these  records. 

Idem,  Approval  a  Condition  Subsequent.— If  it  was  the  duty  of  the  grantor  to 
obtain  the  legislative  approval,  and  the  governor,  who  had  the  sole  power,  had 
exercised  it,  and  made  the  grant,  the  necessity  of  obtaining  their  approval  was  a 
condition  subsequent  to  the  grant. 

Idem,  when  Grant  becomes  Aasolute.— A  grant  made  on  a  condition  subsequent, 
where  no  time  is  limited  for  its  performance,  and  the  condition  becomes  im- 
possible, the  grant  becomes  single  and  absolute  in  the  grantee. 

1  Idem,  no  Forfeiture  on  Failure  of  Survey.— When  the  land  granted  is  de- 
scribed by  specific  boundaries,  and  the  deed  is  acoompanied  by  a  diagram  or 
plot,  which  it  expressly  mentions  as  descriptive,  although  more  land  is  contained 
within  the  description  than  the  quantity  called  for  by  the  grant,  and  a  judicial 
survey  is  required  to  be  made  by  the  grantee,  the  failure  to  procure  such  survey 
works  no  forfeiture:  it  can  be  made  at  any  time. 

Idem,  Title  to  Surplus  Land.— When  such  grant  contains  a  surplus,  the  title  is 
good  for  the  whole  lot,  defeasible  for  the  surplus. 

Idem,  Denouncement  or  Forfeiture.— If  the  grantee  neglect  the  directions  im- 
posed by  the  grant,  his  land  may  be  denounced  and  granted  to  another;  or  it 
may  be  forfeited  to  the  government;  but  in  the  absence  of  denouncement  or  for- 
feiture, his  right  to  the  whole  is  good  against  the  world. 

Idem,  Pueblo  Land  Grants.— To  sustain  a  grant  from  a  town,  it  is  necessary  to 
show  that  the  lands  granted  were  the  property  of  the  town. 

Evidence,  Admission  of  Hearsay  as  to  Boundaries. — Hearsay  evidenoe,  with  re- 
gard to  boundaries  of  parishes  or  towns,  is  only  received  where  such  boundary 
is  of  remote  antiquity;  and  query,  if  ever  it  should  be  received  to  affect  a  private 
right 

1  Distinguished,  Touchard  t».  Touchard,  5  Cal.  807.    Case  cited  as  overruled,  Hart 
o.  Burnett,  15  Cal.  598,  606. 
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Appeal  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict, for  the  county  of  Santa  Clara, 

This  was  an  ejectment  brought  by  the  plaintiffs  for  the  re- 
covery of  a  tract  of  land  in  Santa  Clara  county.  The  plain- 
tiffs claimed  to  be  the  legal  owners  in  fee-simple,  and  entitled 
to  the  possession  thereof,  which  is  thus  described  in  the 
grant,  as  translated  from  the  Spanish:  "Two  locations  for 
large  cattle,  within  the  lands  named  St.  John  Baptist,  ad- 
joining the  rancho  of  Gentleman  Luis  Bernales,  the  ranch  of 
Justo  Larios  the  Sierra,  with  the  spot  or  place  of  the  Her- 
nandez and  the  Pueblo  of  San  Jos4,  without  encroaching  on 
the  Alisal  which  belongs  to  the  latter  place,"  by  virtue  of  a 
grant  made  in  due  form  of  law  by  the  Citizen  Manuel  Michel- 
toreno,  Governor,  etc.,  to  Augustin  Narvaez,  on  the 
13th  March,  1844,  (see  this  deed  or  grant  set  out  *in  [29] 
full  in  the  opinion  of  the  Court,)  which  grant  was  ac- 
companied by  a  map  or  plot  of  said  land  from  the  same 
source,  and  by  virtue  of  a  deed  from  said  Narvaez  to  com- 
plainant, made  the  26th  April,  1860.  That  long  after  the 
deed  to  Narvaez,  but  before  his  deed  to  complainant,  the  de- 
fendant entered  upon  and  took  possession  of  said  tract  of 
land,  and  has  ever  since  held,  and  continues  to  hold,  unlaw- 
ful possession  of  the  same.  That  plaintiffs,  after  their  pur- 
chase from  Narvaez,  took  possession  of  part  of  said  tract  of 
land  in  the  name  of  the  whole,  and  pray  judgment,  etc. 

The  defendant's  answer  denies  all  the  allegations  of  the 
complaint,  and  further  says,  that  he  is  possessed  of  said  land 
as  owner  thereof,  by  virtue  of  a  grant,  lease,  or  loan,  from 
John  Burton,  the  Alcalde  of  San  Jos4,  from  the  30th  day  of 
August,  1847,  which  grant,  etc.,  is  hereto  annexed  as  part  of 
this  answer,  and  that  he  has  fulfilled  all  the  conditions  of  the 
grant,  etc.,  and  prays  to  be  dismissed. 

The  grant  under  which  plaintiffs  claim,  as  will  be  seen,  was 
for  two  leagues,  more  or  less,  to  be  surveyed  according  to  the 
map  or  "cKcino"  which  accompanied  the  grant.  The  tract 
embraced  in  the  boundaries  described  contains  considerably 
more  than  two  leagues.  Narvaez  took  possession  under  the 
grant,  and  has  ever  since  continued  on  the  tract.    His  deed 
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to  plaintiffs  in  1850  was  for  the  whole  tract,  except  two 
leagues,  which  he  reserved  to  himself,  and  for  which  two 
leagues  the  plaintiffs  executed  a  release  or  quit-claim  to  him. 

On  the  trial,  the  plaintiffs  gave  in  evidence  the  grant  from 
Micheltoreno  to  Narvaez,  and  map.  The  conditions  of  the 
grant,  as  will  be  seen,  are:  1st.  That  it  shall  be  approved  by 
the  departmental  assembly.  2d.  That  the  grantee  shall  solicit 
to  be  put  in  possession  by  the  proper  officer.  3d.  That  the 
tract  granted  shall  contain  two  leagues,  a  little  more  or  less, 
according  to  the  map,  and  that  the  magistrate  who  shall  give 
him  the  possession,  shall  cause  the  land  to  be  measured  ac- 
cording to  ordinances,  and  that  the  overplus  "shall  remain  to 
the  nation,"  etc. 

The  plaintiffs  gave  in  evidence,  also,  the  deed  from  Narvaez 
to  them,  in  which  the  land  is  described  substantially  as  in  the 
grant;  the  two  leagues  are  described  by  metes  and 
[30]  bounds,  and  are  "reserved,  as  stated  above.  The 
plaintiffs  then  proved  the  boundaries,  as  described  in 
the  grant  and  map,  and  that  defendant  was  in  possession  of 
500  acres  within  the  tract,  but  outside  of  the  two  leagues  re- 
served to  Narvaez;  and  also  proved  the  possession  of  Narvaez 
for  twenty  years,  and  that  his  claim  was  understood  in  the 
neighborhood  to  extend  to  the  boundaries  described  in  the 
grant  and  the  map. 

The  defendant  offered  in  evidence  a  deed  from  John  Bur- 
ton, Alcalde  of  San  Jose',  of  April  30th,  1847,  for  the  500 
acres  in  controversy.  From  the  view  taken  of  the  case  by 
the  Court,  it  is  unnecessary  to  note  further  the  peculiarities 
of  this  instrument,  or  the  exceptions  taken  to  it. 

The  defendant  also  gave  in  evidence  a  deed  from  the  Mayor 
of  San  Jose',  which  comes  within  the  above  remark,  and  there 
was  hearsay  proof  that  the  land  in  dispute  was  included 
within  the  ancient  boundaries  of  the  Pueblo  of  San  Jose. 

The  plaintiffs  moved  the  Court  to  instruct  the  jury : 

1st.  That  the  original  grant  and  "dicino"  formed  but  one 
title,  and  are  to  be  considered  together. 

(This  was  given  with  the  qualification,  "that  the  grant  does 
not  necessarily  embrace  all  within  the  'dicino.'") 

2d.   That  if  the  jury  find  from  the  evidence  that  defendant 
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is  upon  the  land  enclosed  within  the  "  dicino"  they  should 
find  for  the  plaintiffs.     (Refused.) 

3d.  That  the  possession  of  Narvaez,  plaintiffs'  grantor  is 
the  possession  of  plaintiffs,  and  that  plaintiffs  have  the  same 
right  to  maintain  this  action  that  Narvaez  originally  had. 
(Given.) 

In  charging  the  jury,  the  Judge  said: 

"That  the  rule  of  the  civil  law  which  governed  in  this  case 
was,  that  in  the  construction  of  the  description  of  land,  as 
contained  in  a  deed  or  grant,  when  natural  boundaries  are  set 
forth,  and  the  quantity  of  land  is  stated,  in  case  of  a  vari- 
ance of  quantity  on  actual  survey,  by  the  boundaries  ex- 
pressed, the  quantity  of  land  is  governed  by  the  actual  bound- 
aries; but  when  artificial  boundaries  are  set  forth,  and  the 
quantity  of  land  granted  is  stated,  in  case  of  a  variance  on 
actual  survey,  the  quantity  expressed  in  the  grant  should 
govern;  that  in  the  case  at  bar,  the  land  being  de- 
scribed by  boundaries  partly  natural  and  partly  *arti-  [31] 
ficialy  and  the  quantity  being  expressed,  and  a  variance 
found,  that  the  rule  of  artificial  boundaries  governed,  and  the 
grantee  should  be  limited  by  the  quantity  expressed  in  the 
grant,  which  should  be  surveyed  off  to  him  within  the  limits 
described." 

The  plaintiffs  excepted  to  the  qualification  of  the  first  in- 
struction, the  refusal  of  the  second,  and  to  the  charge,  and  a 
verdict  and  judgment  having  been  rendered  for  the  defend- 
ant, the  plaintiffs  appealed. 

Crockett  and  Wells,  for  Appellant. 

The  grant  from  Micheltoreno  to  Narvaez  was  valid,  and 
vested  the  title  in  the  grantee.  It  was  not  incumbent  on 
plaintiffs  to  show  that  Narvaez  had  complied  with  the  condi- 
tions; the  grant  was  absolute,  and  conveyed  the  title,  subject 
to  be  defeated  by  a  failure  to  fulfil  the  conditions,  "  he  shall 
lose  his  right  to  the  lands,  and  it  shall  be  denounceable  by 
another/'  The  conditions  were  to  be  performed  subsequently 
to  the  grant,  and  in  such  cases  none  but  the  grantor  can 
avail  himself  of  a  failure.    (Walker,  119;  7  Pick.  Ill;  9  Mass. 
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501;  7  Conn.  201;  3  Mo.  40;  1  Overton,  370;  18  Conn.  535: 
11  Paige,  414;  8  N.  H.  477.) 

It  was  not  necessary  to  show  that  the  grant  was  approved 
by  the  departmental  assembly.  There  was  no  time  limited 
within  which  the  approval  should  be  obtained,  before  the 
cession  of  the  country  to  the  United  States.  Since  the  ces- 
sion, the  condition  has  become  impossible,  because  there  is 
no  such  body;  and  this  is  true  of  the  condition  requiring  ap- 
plication to  the  magistrate  for  the  judicial  possession.  (Raw's 
Rep.  652;  Sto.  on  Cont.,  sec.  32;  2  Sto.  Eq.  1304-6;  6  Pet. 
Rap.  691;  6  Greenl.  430;  2  Wend.  517.) 

The  grant,  and  the  map  or  dicino,  which  accompanied  it, 
are  to  be  construed  together.  The  fourth  condition  of  the 
grant  expressly  refers  to  the  diagram  for  the  description  of 
the  land  granted,  and  its  boundaries.  The  endorsement  on 
the  diagram  shows  that  it  accompanied  the  grant  as  one  of 
the  muniments  of  title,  and  the  proof  is,  that  the  latter  was 
predicated  upon  it.  There  was  therefore  error  in  the  qualifi- 
cation added  by  the  Court  to  the  instruction.  (4  Mass.  149; 
6  Ser.  and  Raw.  488;  17  Mass.  207-11;  1  Greenl.  219;  20 

Pick.  £2.) 
[32]        *The  boundaries  called  for  are  all  natural,  and  not 

partly  natural  and  partly  artificial,  as  stated  in  the 
charge,  and  the  Judge  therefore  mistook  the  facts,  and  thus 
the  jury  were  misled.  When  the  boundaries  are  marked  and 
defined,  the  whole  quantity  embraced  within  them  will  pass. 
Course,  distance,  and  quantity  must  yield  to  the  actual,  vis- 
ible boundaries,  as  called  for  in  the  grant.  (2  Mass.  380;  6 
Mass.  131;  11  Mass.  193;  5  Mass.  494;  1  Har.  &  J.  167;  1 
Con.  605;  2  N.  H.  303;  3  Fairf.  320;  2  Roy,  575;  3  Pick. 
401;  5  Pick.  135;  13  Pick.  145;  5  Har.  &  J.  163;  3  Hain. 
282;  5<fi>.  534;  5  Con.  371;  9  lb.  661;  13  Wend.  300;  U. 
S.  Dig.  474,  sees.  15-39.) 

The  overplus  could  only  be  ascertained  by  the  measure- 
ment of  the  magistrate.  This  measurement  never  was  made, 
and  until  made,  the  grantee  had  title  to  the  whole;  and  this 
condition  has  become  impossible  by  the  change  of  govern- 
ment. The  defeasance  is  therefore  void.  The  title  passed 
in  presenti,  and  the  whole  vested  or  none.     "I  have  deter- 
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mined  to  concede  to  him  the  land  mentioned,  declaring  to  him 
the  ownership  (hereof  by  the  present  Utter"  The  o>erplus  has 
not  been,  and  now  cannot  be,  ascertained  in  the  form  pre- 
scribed by  the  grant,  and  the  grantee's  title  is  therefore  good 
for  the  whole. 

The  subsequent  clause  reserving  the  overplus  to  the  nation, 
was  void  if  not  construed  as  a  defeasance,  and  cannot  be  re- 
garded as  a  reservation  repugnant  to  the  grant.  If  a  defeas- 
ance, the  condition  to  give  it  effect  has  become  impossible, 
as  above  explained.    (3  Pick.  272.) 

The  possession  of  Narvaez  more  than  twenty-one  years, 
was  possession  of  the  whole,  and  he  had  claimed  the  whole 
from  1844.  Possession  will  maintain  ejectment  against  a 
trespasser  or  any  one  not  showing  a  better  title. 

But  plaintiff  has  shown  a  prima  facie  title  in  addition  to  his 
possession,  and  defendant  being  a  mere  trespasser,  cannot 
question  it.  Courts  in  such  a  case  will  not  look  very  closely 
into  the  plaintiffs  title.    (9  Mo.  477.) 

Defendant's  title  as  set  up  is  absolutely  void.  There  is  no 
legal  proof  that  the  land  in  controversy  ever  belonged  to  the 
town  or  Pueblo  of  San  Jose,  or  that  there  ever  was  a  grant 
for  the  same  from  the  Mexican  or  Spanish  government  except 
to  Narvaez. 

*When  the  terms  of  a  grant  are  vague,  or  the  bound-     [33] 
aries  doubtful,  they  are  to  be  taken  most  strongly 
against  the  grantor.   (8  Com.  Rep.  369-5;  Har.  &  J.  163. 

Jones,  for  respondent.  The  title  of  plaintiff  under  Narvaez 
is  defective,  because  the  grant  was  within  the  limits  of  the 
Pueblo  de  San  Jos£  de  Gnadelupe.  There  was  no  direct 
grant  to  the  Pueblo  of  common  lands  proven,  but  they  were 
acquired  by  the  operation  of  law  as  the  result  of  her  legal 
establishment  as  such,  and  by  preemptive  right. 

The  Pueblo  was  founded  in  1777,  under  directions  to  the 
Governor  Neva  by  the  viceroy  of  Mexico.  On  the  1st  of 
June,  1779,  Governor  Neva  drew  up  regulations  for  the  gov- 
ernment thereof,  which  were  approved  by  royal  order,  Oct. 
24, 1781.   (Vide  Halleck's  Translation  and  W.  0.  Jones'  Rep.) 

The  Pueblo  was  acknowledged  by  various  acts  of  the 
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Spanish  government,  and  by  the  departmental  government 
of  California,  and  the  known  and  fixed  boundaries  of  her 
common  land  recognized.  (Vide  Annellaga's  Becopelation,  p. 
163,  Title  XIV.,  of  May  8,  1838.) 

The  quantity  of  land  granted  to  a  Pueblo,  on  its  establish- 
ment, was  four  leagues  square,  or  sixteen  superficial  leagues. 
(Vide  Becopelation  de  Indas,  Vol.  2,  Book  4,  Title  V.,  Con. 
6,  and  Title  XIV.,  also  W.  0.  Jones's  Eep.,  p.  31  and  32.) 

Common  and  pasture  lands  were  granted  by  the  royal  de- 
cree of  1781.     (Vide  Halleck's  Translation.) 

The  grant  of  the  Pueblo  must  be  presumed,  from  long 
usage  and  the  exercise  of  right  loithin  the  boundaries,  proven 
to  have  existed  for  three-fourths  of  a  century  with  known 
and  fixed  monuments.     (Vide  Esencho,  p.  532,  34,  35.) 

The  Pueblo  has  a  grant  by  preemption  and  by  operation  of 
law.  (Vide  Esencho,  p.  551,  2.)  The  common  lands  were  in- 
alienable, even  by  the  Crown  itself;  consequently,  no  grant 
was  valid.  ( Vide  Noviscino,  Becop.,  Vol.  3,  p.  382,  Tittdo 
XVI.,  Book  VI.,  Con.  1,  and  White's  Becop.,  Vol.  2,  p.  100, 
111,  113.)  They  were  given  for  common  usage  and  as  a 
source  of  revenue,  and  could  only  be  leased,  the  lessee  pay- 
ing a  rent-charge  for  a  definite  period. 
[34]  *They  were  called  hereditaments  in  the  law  of  Spain; 
and  the  Pueblo  held  said  lands  in  perpetual  succes- 
sion. All  grants  were  therefore  absolutely  void.  The  bound- 
aries of  the  Pueblo  de  San  Josrf  were  known  and  fixed  in 
1800,  and  confirmed  in  1836,  and  the  monuments  renewed 
under  the  government  authority.  Ancient  monuments  not 
only  fix  the  extent  of  the  boundary,  by  the  law  of  Spain,  but 
are  evidence  of  title  to  their  extent.     (Vide  Esencho,  p.  435.) 

The  evidence  shows  that  the  grant  to  Narvaez  was  within 
the  ancient  limits  of  the  Pueblo  bounds,  and  no  consent  of 
the  Pueblo  prior  to  such  grant,  and  no  rent-charge  paid  in 
the  terms  of  the  grant.  So  a  tax  must  be  paid  to  the  Pueblo 
for  land  granted  on  their  common,  and  all  grants  are  of  this 
character,  save  the  grant  to  Narvaez.  Even  the  grants  under 
tax  or  rent-charge  were  not  good,  save  by  the  consent  of  the 
Pueblo;  and  this  the  plaintiff  has  not  shown. 

The  title  to  the  land  claimed  by  the  plaintiff  is  in  the 
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United  States  or  in  the  Pueblo;  for  the  authorities  of  Cali- 
fornia had  no  right  to  grant  Pueblo  common  lands  in  absolute 
title. 

The  title  of  Narvaez  never  was  confirmed  by  the  Depart- 
mental Assembly,  and  is  inchoate  and  imperfect,  wanting  the 
sanction  of  a  coordinate  branch  of  government  to  make  it 
good.  (Vide  Annellaga's  Becopelation,  and  Decrees  of  the 
Mexican  Congress.) 

Juridical  possession  never  was  given :  there  was  therefore 
no  severance  of  the  Pueblo  domain.  There  was  no  survey 
as  required.  (See  Ashly  v.  Crane,  7~Wend.  99,  and  4  Rep. 
517.) 

The  common  lands  of  the  Pueblos  have  been  invariably 
confirmed  by  the  general  government  of  the  United  States, 
as  in  the  action  of  the  commissioners  to  settle  land  titles, 
and  Congress,  in  Louisiana,  Florida,  and  Missouri;  the  Pueb- 
los of  St.  Louis,  St.  Charles,  and  St.  Genevieve.  (Vide  Acts 
of  Congress,  Repts.  of  Commissioners,  and  Mo.  Repts.) 

If  the  lands  in  question  are  not  Pueblo  common  lands, 
they  are  part  of  the  public  domain  of  the  United  States,  and 
the  defendant  in  possession  should  not  be  disturbed.  (Vide 
Sunol  v.  Hepburn,  1  Oal.  254.) 

The  grant  to  Narvaez  was  intended  to  grant  but  two 
leagues,  which  it  specified  was  to  be  surveyed  by  the 
proper  officer,  the  "overplus  to  remain  a  part  of  the  [35] 
public  domain.  All  the  clauses  in  a  contract  must  be 
considered  in  its  construction;  that  clause  therefore  which 
gives  to  the  grantor  "two  leagues,  a  little  more  or  less, "must 
be  taken  in  connection  with  that  clause  which  specifies  that 
he  must  have  the  two  leagues  surveyed  by  the  proper  officer, 
and  the  clause  that  the  surplus  shall  remain  to  the  govern- 
ment. 

Public  grants  must  be  construed  strictly,  and  not  extended 
beyond  their  natural  import  by  implication.  (8  Pet.  738;  3 
Pet.  289;  4  Pet.  166;  lb.  514;)  and  therefore  the  grant  to 
Narvaez  cannot  be  taken  to  include  three  leagues  and  one-tenth, 
the  quantity  now  claimed,  when  the  object  was  to  convey  but 
two. 

Natural  boundaries  must  govern,  when  called  for,  over 
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artificial  lines.  The  map  does  not  govern  in  the  measure- 
ment of  the  land. 

By  the  terms  of  the  grant,  there  is  an  open  boundary  on 
the  northeast;  as  it  is  specified  to  be  bounded  by  the  Pueblo 
lands,  the  two  leagues  should  have  been  surveyed  within  the 
known  and  marked  boundaries  towards  the  southwest,  and 
the  Sierra  Azul,  leaving  the  line  still  open  on  the  northeast. 
For  the  general  law  on  the  subject  of  boundaries,  see  4 
Wheat.  444;  3  Pet.  96;  6  Pet.  498;  Payne's,  O.  C.  B.  494; 
4  Kent,  466,  and  note,  467. 

The  counsel  also  contended  that  the  title  of  defendant  was 
good;  but  the  view  taken  by  the  Court  renders  any  report  of 
this  part  of  the  argument  unnecessary. 

Hetdenfeldt,  Justice,  delivered  the  opinion  of  the  Court, 
with  whom  Anderson,  Justice,  concurred. 

This  was  an  action  of  ejectment  for  lands  in  Santa  Clara 
County.  The  plaintiffs  derive  title  from  Augustin  Narvaez, 
who  derives  from  a  grant  of  the  Mexican  Governor  Michel- 
toreno,  which  is  in  the  following  words: 

"  [L.  S.]  Seal.  Provided  temporarily  by  the  Maritime 
Custom  House  of  the  port  of  Monterey  in  the  Department  of 
the  Calif ornias  for  the  years  1844  and  1845. 

[Signed}  Mioheltoreno. 

Pablo  de  la  Guerra. 

[36]        *"The  citizen  Manuel   Michel toreno,   Brigadier  - 
General  of  the  Mexican  Army,  Adjutant-General  of 
the  Staff  of  the  same,  Governor,  Commandante  of  the  Staff 
and  Inspector  of  the  Department  of  the  Calif  ornias: 

"  Whereas  the  citizen  Augustin  Narvaez  has  solicited  for 
his  personal  benefit,  and  that  of  his  family,  two  leagues  within 
the  land  named  San  Juan  Baptista,  bounded  by  the  farms  of 
the  Messrs.  Bernales  and  Justo  Larios  with  the  mountains, 
with  the  place  of  the  Hernandes  and  the  town  of  San  Jose, 
without  passing  the  grove  of  sycamore  trees,  which  belong  to 
it  (the  Pueblo,)  after  having  previously  made  the  examina- 
tions and  taken  the  steps  according  to  the  laws  and  regula- 
tions in  the  exercise  of  the  facilities  with  which  I  am  invested 
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in  the  name  of  the  Mexican  Nation,  I  have  determined  to  con- 
cede to  him  the  land  mentioned,  declaring  to  him  the  owner- 
ship thereof  by  the  present  letter,  subjecting  himself  to  the 
approbation  of  the  most  excellent  Departmental  Assembly, 
and  under  the  following  conditions: 

"1.  He  shall  not  alienate,  or  hypothecate  it,  impose  any 
tax  upon  it,  entail  it,  nor  give  it  in  security,  nor  place  incum- 
brance upon  it. 

"  2.  He  may  fence  it  without  prejudice  to  the  public  roads 
and  public  uses:  he  shall  enjoy  it  freely  and  exclusively,  des- 
tining it  to  the  use  or  cultivation  which  may  be  most  conveni- 
ent to  him;  but  within  one  year  he  shall  build  a  house,  which 
shall  be  inhabited. 

"  3.  He  shall  solicit  from  the  respective  Judge  to  give  him 
the  juridical  possession  in  virture  of  this  dispatch,  by  which 
the  lines  shall  be  marked  out,  on  whose  limit  he  shall  place, 
besides  the  landmarks,  some  fruit  or  forest  trees  of  some 
utility. 

"4.  The  land  of  which  donation  is  made  is  of  two  leagues, 
a  little  more  or  less,  according  as  is  explained  by  the  respec- 
tive diagram;  the  Judge  who  should  give  the  possession  shall 
cause  it  to  be  measured  according  to  ordinances;  the  overplus 
that  shall  result  from  that  measurement  remaining  to  the 
nation  for  its  convenient  uses. 

"5.  If  he  should  contravene  the  conditions,  he  shall  lose 
his  right  to  the  land,  and  it  shall  be  denounceable  by  another. 
In  consequence,  I  command  that  these  presents  shall 
serve  him  as  *a  title,  holding  it  as  firm  and  valid,  and  [37] 
an  account  to  be  taken  of  it  in  the  corresponding 
book,  that  it  be  delivered  to  the  party  interested  for  his  se- 
curity and  other  uses. 

"  Given  in  Monterey,  March  30,  1844. 

"  MlOHELTOBENO. 

"  Manuel  Jimeno,  Secretary. 

"  Registered  in  the  respective  book,  folio  8. 

"Jimeno." 
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To  this  grant  is  attached  a  diagram  or  plat,  with  the  fol- 
lowing certificate: 

"I,  the  undersigned,  Secretary  of  the  Despatch,  certify 
that  the  diagram  which  is  manifested  in  the  foregoing  page 
is  a  counterpart  of  the  original,  which  exists  in  the  office  of 
Secretary  of  Government,  under  my  charge. 

"  Manuel  Jimeno,  Secretary. 

"Monterey,  30th  March,  1841." 

It  was  objected  to  the  sufficiency  of  this  grant: 

1.  That  there  was  no  evidence  of  its  approval  by  the  De- 
partmental Assembly  of  California. 

2.  That  juridical  possession  was  not  given  by  the  proper 
officers. 

3.  That  it  was  not  surveyed  according  to  the  terms  of  the 
grant  by  the  legally  constituted  officer. 

4.  That  whilst  the  quantity  granted  is  but  two  leagues, 
there  is  shown  by  actual  survey  to  be  within  the  boundaries 
granted  more  than  three  leagues,  and  that  Narvaez  has  now 
possession  of  two  leagues. 

This  grant  was  made  while  the  country  was  under  the  do- 
minion of  Mexico,  and  must  be  tested  by  the  rules  6i  law 
which  then  prevailed,  and  which  authorized  its  execution. 
The  cession  of  the  country  to  the  United  States  has  worked 
no  change  in  the  legal  rights  of  private  persons.  By  the  law 
of  nations  they  are  equally  protected  without  any  treaty  stip- 
ulations; and  this  principle  has  been  in  many  cases  recog- 
nized by  the  Supreme  Court  of  the  United  States.  In  Mit- 
chell v.  The  United  States,  9  Pet.,  the  Court  says:  "By 
the  law  of  nations,  the  inhabitants  of  a  ceded 
[38]     ^country  retain  all  rights  of  property."    And  again: 

"A  treaty  of  cession  is  a  grant  by  one  sovereign  to  , 
another,  which  transferred  nothing  to  which  he  had  no  right 
of  property.  By  the  treaty  with  Spain,  the  United  States 
acquired  no  lands  in  Florida  to  which  any  person  had  ob- 
tained a  perfect  or  an  inchoate  title."  (See  also  United 
States  v.  Percheman,  7  Pet.;  Strother  v.  Lucas,  12  Pet.) 

The  power  of  the  governors  of  Mexican  territories  to  grant 
land  is  derived  from  the  Congressional  Decree  of  1824,  and 
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the  pursuant  regulations  of  1828.     (See  Rockwell's  Spanish 
and  Mexican  Law,  451.) 

The  4th  of  the  regulations  of  1828  is  the  one  on  which  the 
first  objection  to  the  present  grant  rests.  It  declares:  "That 
grants  made  to  families  or  private  persons  shall  not  be  held 
to  be  definitively  valid  without  the  previous  consent  of  the 
territorial  deputation,  to  which  end  the  expedients  shall  be 
forwarded  to  it." 

By  the  expedientes  is  meant  all  the  papers  or  documents 
constituting  the  grant  or  title. 

The  8th  regulation  declares:  "The  definitive  grant  asked 
for  being  made,  a  document  signed  by  the  governor  shall  be 
given  to  serve  as  a  title  to  the  party  interested,"  etc. 

By  a  proper  construction  of  these  regulations,  it  appears 
that  it  was  the  duty  of  the  governor  to  make  the  grant,  and 
then  to  forward  it  to  the  territorial  deputation  for  their  sanc- 
tion, and  chat  being  obtained,  to  deliver  it  to  the  grantee  as 
his  evidence  of  title.  The  identity  of  language  used  in  the 
5th  and  8th  regulations  seems  to  establish  this  view  beyond 
dispute.  In  the  5th  are  the  words  "  shall  not  be  held  defin- 
itively valid,"  while  the  8th  says  "the  definitive  grant  being 
made." 

It,  therefore,  seems  clearly  to  follow  that,  until  the  ap- 
proval of  the  territorial  deputation,  the  governor  could  not 
deliver  to  the  petitioner  the  document  which  was  to  serve 
him  as  a  title. 

It  is  a  familiar  principle  of  law  that  every  officer  is  pre- 
sumed to  have  done  his  duty,  and  not  to  have  exceeded  the 
limit  of  his  authority,  and  this  principle  has  been  recognized 
by  the  highest  court  of  the  United  States  in  reference  to  the 
same  subject  now  under  review,  the  grant  of  lands  by  gov- 
ernors of  foreign  territory. 

*In  the  case  of  Arredondo  v.  The  United  States,     [39] 
they  say  that  a  grant  made  by  a  governor  is  prima  facie 
evidence  that  his  power  was  not  exceeded. 

If,  then,  as  I  have  shown,  the  governor  had  no  right  to  de- 
liver the  grantee  his  title  until  it  became  definitively  valid  by 
the  sanction  of  the  territorial  deputation,  and  if,  as  appears 
here,  the  title  was  delivered,  then  the  presumption  arises  that 
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the  governor  fulfilled  his  duty,  and,  consequently,  that  the 
grant  had  the  approbation  of  the  legislature;  and  until  the 
contrary  is  shown  by  proof,  the  rules  of  law  imperatively 
establish  this  conclusion. 

Nor  can  this  view  be  in  any  degree  weakened  because  in 
the  deed  is  found  the  language  "subjecting  himself  to  the 
approbation  of  the  most  excellent  Departmental  Assembly." 

The  insertion  of  these  words  was  proper  to  show  that  the 
grant  was  made  in  conformity  to  the  regulations  in  that  re- 
spect. It  was  also  an  evidence  of  deference  to  the  will  of  the 
legislature,  dictated  doubtless  by  official  courtesy,  which  had 
established  it  as  a  formality.  It  will  certainly  not  be  con- 
tended that  after  the  action  of  the  deputation  the  words 
should  have  been  erased;  and  a  new  grant  could  not  be 
issued,  because  it  was  the  grant  itself  (expediente)  which  had 
to  be  submitted  for  their  approval. 

I  deem  it  proper,  as  connected  with  this  view  of  the  sub- 
ject, to  refer  to  notorisus  facts  constituting  a  part  of  the 
history  of  the  country.  Before  its  conquest  by  the  United 
States  its  condition  was  semi-civilized;  its  population  was 
sparse,  and  composed  mostly  of  the  inferior  and  illiterate 
races,  and  proper  notions  of  parliamentary  usages  prevailed 
but  to  a  small  extent,  if  to  any  at  all.  It  appears  at  one  time 
that  for  a  period  of  more  than  two  years  no  journal  was  made 
of  the  proceedings  of  the  territorial  deputation;  at  various 
other  times  there  were  similar  omissions;  and  for  those 
periods  in  which  the  journals  were  made,  the  records  of  them 
which  are  preserved  disclose  the  evidences  of  great  loss  and 
destruction.  It  would  therefore  seem  that  in  probably  a  large 
majority  of  cases  it  would  be  impossible  for  grantees  to  prove 
the  action  of  the  legislature  in  relation  to  their  respective 
grants. 

This  state  of  facts  exemplifies  the  wisdom  of  the  rule  of 
law,  which  in  this  case  presumes  that  the  highest  officer 
[40]  of  the  govern-*ment  of  this  department  did  not  exceed 
his  authority  or  transcend  the  limits  of  his  duty.  But 
suppose,  as  is  assumed  on  the  side  of  the  defendant,  it  was 
the  duty  of  Narvaez  to  submit  his  grant,  and  obtain  by  his 
own  action  the  approval  of  the  departmental  assembly,  it 
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would  then  result  that  as  the  power  to  grant  was  alone  Tested 
in  the  governor,  and  as  he  had  exercised  his  power  and  made 
the  grant,  the  necessity  of  obtaining  legislative  approval  was 
a  condition  subsequent  to  the  grant;  and  this  I  will  treat,  to- 
gether with  the  other  subsequent  conditions,  the  non-per- 
formance of  which  is  complained  of,  to  wit,  the  want  of 
judicial  possession  and  the  want  of  a  survey. 

Many  cases  have  been  decided  by  the  Supreme  Court  of 
the  United  States  involving  the  same  question,  arising  in 
cases  of  grants  made  in  Florida  and  Louisiana.  There  is, 
however,  no  case  which  I  have  seen  where  the  grant  has  been 
rejected  for  the  non-performance  of  the  conditions,  except 
when  a  time  had  been  limited  in  the  grant  for  the  perform- 
ance of  the  condition  and  it  had  never  been  performed.  This 
was  the  case  in  United  States  v.  Mills'  Heir,  12  Pet. ;  United 
States  v.  Kingley,  12  Pet. ;  United  States  v.  Drummond,  13 
Pet. ;  United  States  v.  Burgevin,  13  Pet. ;  United  States  v. 
Wiggins,  14  Pet.  While  in  the  case  of  Arredondo,  where  no 
time  was  limited,  it  was  confirmed,  notwithstanding  the  non- 
performance. The  Court  say:  "We  now  consider  the  con- 
ditions upon  which  the  grants  were  made:  there  can  be  no 
doubt  that  they  are  subsequent.  The  grant  is  in  full  prop- 
erty in  fee,  an  interest  vested  on  its  execution  which  could 
only  be  divested  by  the  breach  or  non-performance  of  the 
conditions."  "No  time  was  fixed  for  the  completion  of  the 
establishment.  It  is  an  established  rule  of  law  that  if  a  grant 
is  made  on  a  condition  subsequent,  and  its  performance  be- 
comes impossible  by  the  act  of  the  grantor,  the  grant  becomes 
single." 

The  very  same  language,  with  but  little  alteration,  might 
be  applied  to  this  case.  No  time  was  limited  for  the  per- 
formance of  the  conditions,  and  the  day  before  the  country 
was  ceded  to  the  United  States,  the  right  of  Narvaez  to  fulfil 
the  conditions  was  undisturbed  and  complete. 

It  may  be  said  that  when  no  time  for  performance  is  fixed, 
the  law  will  intend  a  reasonable  time;  but  even  if  that 
be  conceded,  *here  was  a  method  pointed  out  by  which     [41] 
it  should  be  determined;  in  the  language  of  the  grant* 
"  it  shall  be  denounced  by  another." 
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Then  it  follows  that  even  if  a  reasonable  time  had  elapsed, 
the  denouncement  by  another,  or  some  other  action  of  the 
government  to  enforce  a  forfeiture,  would  be  the  only  actual 
limitation  as  to  time.  There  was  no  denouncement,  and  no 
complaint  by  the  government.  On  the  contrary,  stipulating 
solemnly  for  his  protection  and  enjoyment  of  his  property, 
she  cedes  the  country  to  another  government,  and  thus,  by 
her  own  act,  puts  it  for  ever  beyond  his  power  to  fulfil  the 
conditions  of  his  grant. 

Blackstone,  speaking  of  conditional  grants,  says:  "These 
express  conditions,  if  they  be  impossible  at  the  time  of  their 
creation,  or  afterwards  become  impossible  by  the  act  of  God, 
or  the  act  of  the  feoffor  himself,  or  if  they  be  contrary  to 
law,  or  repugnant  to  the  nature  of  the  estate,  are  void.  In 
any  of  which  cases,  if  they  be  conditions  subsequent,  that  is, 
to  be  performed  after  the  estate  is  vested,  the  estate  shall 
become  absolute  in  the  tenant."    (2  Black.  157.) 

The  same  doctrine,  I  have  already  shown,  was  held  in  the 
Arredondo  case. 

Testing  the  objections  which  are  under  consideration  by 
these  decisive  authorities,  they  must  unquestionably  fall. 

The  next  question  to  be  considered  relates  to  the  fact  that 
the  boundaries  of  the  grant  contain  more  than  three  leagues, 
while  the  grant  was  only  for  two.  It  is  argued  that  until  the 
juridical  survey  directed  by  the  terms  of  the  grant  was  per- 
formed, so  as  to  set  apart  specifically  the  quantity  granted, 
there  was  no  segregation  of  it  from  the  public  domain,  and 
various  decisions  of  the  Supreme  Court  of  the  United  States 
are  cited  in  support  of  this  position. 

I  have  carefully  examined  those  cases,  but  I  find  none 
which  conforms  to  this. 

Here  the  land  is  described  by  specific  boundaries,  and  the 
deed,  accompanied  by  a  diagram,  or  plat,  which  it  expressly 
mentions  as  descriptive;  and  then  uses  the  most  distinct 
terms  of  conveyance  or  grant  of  "  the  land  mentioned." 

In  the  cases  referred  to,  there  is  in  fact  no  description  of 
the  land,  no  boundaries,  no  point  of  commencement  for  a 

survey. 
[42]        *The  case  of  Wherry  v.  United  States,  10  Pet.,  was 
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a  grant  for  "  1600  arpents  of  land  near  the  Rivers  Dardennes 
and  Mississippi,  in  the  vacant  lands  of  the  king." 

The  case  of  John  Smith,  T.  v.  United  States,  was  a  grant 
of  "  10,000  arpents,  with  permission  to  locate  in  separate 
places,"  anywhere  that  was  suitable  to  the  grantee. 

Buyck  v.  The  United  States,  15  Pet.,  was  for  "lands  at 
Musqueto,  south  and  north  of  said  place." 

O'Hara  v.  The  United  States,  15  Pet.,  was  a  grant  for 
"  land  in  the  District  of  Nassau." 

United  States  v.  Delespine,  15  Pet.,  was  a  grant  for  "  land 
at  New  River." 

United  States  v.  Miranda,  16  Pet.,  was  a  grant  for  "  eight 
leagues  square  on  the  waters  of  Hillsborough  and  Tampa 
Bays." 

Equally  uncertain  and  indefinite  are  the  grants  in  the  cases 
of  United  States  v.  Boisdore,  11  How.  63;  United  States  v. 
Lawton,  5  How.  10;  Lecompte  v.  United  States,  11  How. 
In  all  of  these  cases,  and  in  many  others,  no  land  is  pointed 
out  by  the  grant  as  subject  to  individual  ownership,  and  there 
was  in  fact  no  separation  of  any  portion  from  the  public 
lands.  In  some  of  them,  also,  as  in  LesBois  v.  Bramell,  4 
How.  449;  Blanc  v.  Lafayette,  11  How.  101;  Lecompte  v. 
United  States,  11  How. ;  and  Menard's  Heirs  v.  Massey,  8 
How.,  there  was  no  actual  grant,  or  no  terms  of  grant,  and 
therefore  they  were  held  to  have  no  standing  in  court,  whilst 
in  the  Arredondo  case,  which  was  a  case  of  actual  grant,  it 
was  held  that  want  of  survey  did  not  interfere  with  the  title 
of  the  grantee.     (13  Pet.  133.) 

In  the  case  under  consideration,  the  land  was  sufficiently 
defined  by  boundaries,  so  that  in  order  to  find  the  land  there 
was  no  necessity  for  a  survey,  the  description  being  clear 
enough  without  it.  The  only  apparent  necessity  for  a  survey 
was  to  ascertain  if  the  granted  lands  contained  more  than  the 
quantity  intended  to  be  conveyed,  and  if  so,  to  return  the 
surplus  to  the  public  domain.  That  object  might  be  accom- 
plished at  any  future  time,  and  it  would  be  unreasonable  to 
say  that  the  delay  had  forfeited  the  grant,  when  the  govern* 
ment  is  still  not  precluded  from  an  official  admeasurement 
which  will  secure  her  rights. 
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The  same  question  arose  in  the  case  of  Taylor  k 
[43]  Quarle  v.  *Brown,  5  Cranch.  234.  Chief  Justice  Mar- 
shall says:  "The  fifth  objection  made  by  the  defend- 
ant is,  that  the  patent  of  the  plaintiff  contains  surplus  land; 
the  warrant,  it  is  said,  was  an  authority  to  survey  only  two 
thousand  acres,  and  for  the  surplus  the  survey  was  made 
without  authority.  It  is  a  fact  of  universal  notoriety  in  Vir- 
ginia, not  only  that  the  old  military  surveys,  but  that  the 
patents  of  that  country  generally,  contain  a  greater  quantity 
of  land  than  the  patents  call  for.  The  ancient  law  of  Virginia 
notices  this  fact  and  provides  for  the  case.  It  prescribes  the 
manner  in  which  the  surplus  may  be  acquired  by  other  per- 
sons, and  it  is  worthy  of  notice  that  the  patentee  must  him- 
self reject  the  surplus  before  it  can  be  acquired  by  another. 

"The  survey  is  an  appropriation  of  a  certain  quantity  of 
lands  by  metes  and  bounds,  plainly  marked  by  an  officer  ap- 
pointed by  the  government  for  that  purpose,  and  it  would 
seem  that  the  government  receives  his  plot  and  certificate  as 
full  evidence  of  the  correctness  of  the  survey.  This  being 
the  case,  it  is  admitted  by  the  government  to  be  an  appropri- 
ation of  the  land  it  covers;  and  it  is  difficult  to  discern  a  rule 
by  which  the  survey  could  be  reduced  on  a  caveat  by  the 
owner  of  an  interfering  survey,  unless  the  entry  of  it  was  in 
such  terms  that  the  excess  might  be  considered  as  surveyed 
contrary  to  location,  for  to  every  and  to  each  part  of  the  land 
surveyed  its  owner  has  an  equal  right. 

"In  conformity  with  this  opinion  is  that  of  the  Judges  of 
Kentucky.  Not  a  case  exists,  so  far  as  the  Court  is  informed, 
in  which  on  a  caveat  the  quantity  of  land  in  the  survey  has 
been  considered  as  affecting  the  title  upon  the  single  principle 
of  surplus,  yet  the  fact  must  have  often  occurred."  (See  also 
the  case  of  Johnson  v.  Buffington,  2  Wash.  116,  and  Holmes 
v.  Trout,  7  Pet.  171.) 

The  remarks  of  Judge  Marshall  above  quoted  may  very 
well  be  applied  to  this  case;  and  there  would  be  a  strict 
analogy  by  using  the  word  "  grant"  instead  of  "  survey."  It 
follows  that  until  the  proper  proceeding  is  adopted  to  restore 
the  surplus  to  the  public  domain,  that  "  to  every  and  to  each 
part  of  the  land  granted,  its  owner  has  an  equal  right." 
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*It  is  natural  to  suppose  that  the  applicants  for     [44] 
grants,  like  the  mass  of  mankind,  were  but  indifferent 
judges  of  the  quantity  of  land  contained  within  the  limits  of 
natural  boundaries.     In  asking  for  a  specific  piece  of  land, 
they  must  have  only  guessed  at  the  quantity. 

The  governor,  in  making  the  grant,  must  have  been  still 
more  incapable  of  determining  if  the  right  quantity  was 
represented  in  the  petition;  hence,  although  guarding  against 
mistake  or  imposition  by  directing  the  survey  and  measure- 
ment, he  acted  upon  the  presumption  that  the  representation 
as  to  quantity  was  correct,  and  made  a  positive  grant  of  the 
entire  tract  contained  within  the  specified  boundaries,  at  the 
same  time  providing  for  the  return  or  reservation  to  the  gov- 
ernment of  the  surplus,  if  any,  when  it  should  be  ascertained 
in  the  mode  pointed  out. 

It  was  therefore  already  a  grant  of  title  to  the  whole,  with 
a  defeasance  as  to  the  surplus. 

If  the  grantee  neglected  any  of  the  directions  imposed  by 
the  terms  of  the  grant,  there  is  no  doubt  that  his  land  might 
have  been  denounced  and  granted  to  another,  or  probably 
by  some  other  proceeding  forfeited  to  the  government.  But 
as  long  as  there  was  no  denouncement  and  no  forfeiture,  as 
long  as  the  government  did  not  complain  of  his  inaction  or 
neglect,  or  limit  the  performance  of  the  conditions  within 
any  given  time,  so  long  did  his  right  to  the  whole  remain 
perfect  and  complete  against  the  whole  world.  No  third 
person  had  the  right  to  come  in  and  determine  that  his  pos- 
session contained  more  than  the  quantity  granted,  beoause, 
as  I  have  shown,  the  presumption  was  otherwise  when  the 
grant  was  made,  and  if  the  presumption  was  contrary  to  the 
fact,  the  faot  itself  was  only  to  be  ascertained  in  a  judicial 
survey  by  the  officer  of  the  government.  Until  then  it  was 
never  legally  determined,  and  there  was  no  surplus. 

This  view  is  strengthened  by  the  consideration  that  no 
harm  could  accrue  to  the  Mexican  government  by  such  a 
construction.  Land  in  this  department,  at  that  time,  was  an 
object  of  but  little  care  and  less  value.  It  was  granted  to 
her  citizens  and  to  foreigners  freely  and  without  stint.  No 
one  needed  to  have  trespassed  upon  or  denounced  the  pos- 
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session  of  another,  because  his  own  demands  could 
[45]  meet  with  abundant  supply  from  the  "extensive  un- 
granted  domain  of  the  Republic;  and  even  if  the  gov- 
ernment had  deemed  it  of  importance  that  the  public  lands 
contained  in  the  surplus  of  the  various  grants  should  be  sev- 
ered from  the  granted  land,  she  might  easily  have  enforced 
such  partition  by  directing  an  immediate  survey,  or  by  forc- 
ing a  forfeiture  for  the  want  of  it. 

On  the  other  hand,  if  it  was  allowed  (when  the  government 
did  not  complain)  to  any  individual  to  enter  upon  the  granted 
land  and  decide  for  himself  that  there  was  a  surplus  within 
the  granted  boundaries,  to  which  the  grantee  was  not  entitled, 
it  may  readily  be  seen  that  by  a  combination  of  two  or  more 
of  such  trespassers,  the  grantee  might  be  deprived  of  all  his 
land;  for  if  one  was  allowed  to  resist  his  right  on  the  ground 
of  surplus,  so  might  each  one  of  many,  after  entering,  con- 
tend and  insist  that  he  alone  held  and  claimed  the  surplus; 
and  thus  the  party  who  is  the  real  donee  of  the  government, 
and  upon  whom  she  designed  to  bestow  her  favors,  would  be 
stripped  of  his  possessions  for  the  benefit  of  others  for  whom 
no  such  provision  was  intended. 

I  now  come  to  the  consideration  of  the  defendant's  title. 
He  claims  by  virtue  of  a  grant  from  an  Alcalde  of  San  Jos£. 
The  regularity  of  this  grant  is  assailed  on  various  grounds, 
but  the  view  I  have  taken  renders  it  unnecessary  to  consider 
them.  To  sustain  this  grant,  it  was  necessary  in  the  first 
place  that  the  lands  in  dispute  had  been  the  property  of  the 
town  of  San  Jos£.  No  title  was  exhibited  establishing  this 
fact,  and  the  onljf  evidence  in  relation  to  it  was  derived  from 
reputation  as  to  the  boundaries  of  the  town.  Hearsay  evi- 
dence is  for  the  most  part  allowed  in  matters  of  general  or 
public  interest.  It  has  been  a  matter  of  much  dispute 
whether  it  should  ever  be  received  to  aflfect  a  private  right. 
But  even  by  those  Judges  who  have  favored  its  admission,  it 
was  always  considered  as  only  auxiliary  to  other  evidence 
which  had  laid  the  foundation  of  the  right.  (Doe  v.  Thomas, 
14  East,  328;  Morewood  v.  Wood,  4  Term,  157.) 

Even  in  regard  to  boundaries  of  parishes  and  towns,  it  is 
only  received  where  such  boundary  is  of  remote  antiquity. 
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If  it  was  admissible  in  this  case,  I  look  upon  that  disclosed 
by  the  record  as  too  feeble  and  unsupported  to  have 
any  weight  in  the  decision  *of  the  right  which  is  con-  [46] 
tended  for.  Besides  this,  the  land  is  contained  in  the 
grant  from  Governor  Micheltoreno  to  Narvaez.  The  power 
of  the  Mexican  government,  as  I  have  before  shown,  was  de- 
rived from  the  Decree  of  1824,  and  by  the  second  section  of 
that  decree,  the  lands  belonging  to  a  town  are  expressly  ex- 
cluded. It  appears,  therefore,  that  the  governor  had  no  right 
to  grant  the  lands  of  a  Pueblo,  and  the  presumption  of  law  is 
that  he  did  not  do  so,  unless  the  facts  show  affirmatively  and 
clearly  that  he  exceeded  his  authority. 

From  the  review  we  have  made  of  this  case,  we  are  satisfied 
that  the  District  Court  erred  in  its  decisions  and  directions. 
The  judgment  is  therefore  reversed,  with  the  costs,  and  the 
case  remanded. 

It  is  proper,  before  dosing  this  opinion,  to  remark,  that  in 
the  case  of  Leese  v.  Clarke,  ante  17,  decided  at  this  term,  the 
doctrines  in  that  opinion  are  different  from  those  advanced  in 
this. 

Mr.  Justice  Andebson,  who  united  with  the  Chief  Justice 
in  deciding  that  case,  entered  a  special  concurrence  as  to  the 
judgment  rendered,  thus  reserving  himself  as  to  the  doctrines 
laid  down  in  the  opinion.  He  concurs  in  the  principles  here 
maintained,  and  which,  therefore,  upon  the  subjects  em- 
braced, must  be  considered  the  opinion  of  the  Court 
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OLARKSON  A  VANDERSLICE,  Appellants,  v.  JULIAN 
HANKS,  Defendant 

Migrant  Gbaht,  Pboof  of.— The  grant  bears  upon  tyi  face  the  condition,  that 
the  grantee  shall  subject  himself  to  the  confirmation  of  the  territorial  legisla- 
ture. The  acta  of  a  legislative  body  are  susceptible  of  proof,  either  by  records  ox 
parol  proof,  and  cannot  be  presumed. 

1  Idem,  what  seoqebsaby  to  Validity  of.— By  the  language  of  the  "Instructions 
of  1821,"  the  grant  asked  for  shall  not  be  definitiyely  valid,  without  the  previous 
consent  of  the  territorial  deputation,  and  the  expedients*  shall  be  forwarded  to 

a." 

1  Idem,  OoBDrnoMB  to  be  Complied  wrra^-These  conditions  must  be  complied 
with  to  vest  in  the  grantee  a  complete  legal  title,  without  which  an  ejectment  will 
not  lie. 

Tekaty,  Sovereign  Biohtb  ttndeb.— The  rights  of  Mexico  passed  to  the  United 
States,  and  Congress,  in  the  exercise  of  its  political  power,  has  control  over 
Mexican  grants,  in  cases  where  the  absolute  fee  has  not  been  passed  to  the 
grantee,  and  for  their  protection  the  United  States  has  pledged  her  faith  by 
solemn  treaty. 

Appeal  from  the  Third  Judicial  District,  see  page  27,  ante. 

1  Commented  on,  Pueblo  Lands,  Welch  v.  Sullivan,  8  Cal.  198.  Conditional  grant 
subject  to  be  defeated  till  approved,  approved,  Ferris  v.  Coover,  10  Cal.  616;  Tobin  t>. 
Walkinshaw,  MoAll.  164;  that  ejectment  will  not  lie,  overruled,  Id.  621;  case  cited  as 
overruled,  Hart  v.  Burnett,  15  Cal.  606. 
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In  the  above  cause,  decided  at  the  October  Term,  1852,  a 
petition  was  filed,  and  motion  made  for  a  rehearing,  which 
having  been  considered  by  the  Court  at  this  term,  the  follow- 
ing opinion  was  delivered  by  Wells,  Justice,  with  which 
Mubray,  Chief  Justice,  concurred,  and  ordered  a  rehearing 
accordingly. 

Wells,  Justice.  The  above  cause  was  argued  before  two 
of  the  Justices  of  the  Supreme  Court,  in  the  absence  of  the 
Chief  Justice,  at  the  last  term,  and  a  decision  rendered  in 
favor  of  the  appellants.  At  the  same  term  of  the  court  at 
which  the  above  cause  was  determined,  and  a  short  time  pre- 
vious thereto,  a  decision  was  announced  from  the  bench  by 
the  Chief  Justice,  in  the  case  of  Leese  and  Valejo  v. 
[48]  Clarke,  ante  17,  (in  which  judgment  one  of  his  ^asso- 
ciates concurred,)  wherein  principles  were  laid  down 
and  maintained  as  correct,  which  are  directly  in  conflict  with 
the  principles  advanced  in  the  decision  given  in  the  present 
case,  being  diametrically  opposed.  One  or  the  other  of  the 
opinions  must  be  erroneous,  and  both  ought  not  to  remain  in 
their  present  condition,  neither  having  reoeived  the  sanction 
of,  or  been  heard  before,  a  full  bench.  From  these  consid- 
erations, and  in  view  of  the  vast  magnitude  and  importance 
of  the  interests  depending  upon  a  final  and  early  determina- 
tion and  settlement  of  the  questions  involved  therein,  the 
petition  of  the  respondent  should,  in  my  judgment,  be 
granted,  and  a  rehearing  ordered  herein,  to  be  had  before 
a  full  Court. 

The  cause  having  been  reheard,  in  pursuance  of  the  fore- 
going opinion  and  order,  the  opinion  of  the  Court  was  de- 
livered as  follows,  by  Murray,  Chief  Justice,  with  which 
Wells,  Justice,  concurred. 

Murray,  Ch.  Justice.  Upon  the  decision  of  the  case  of 
Leese  and  Valejo  v.  Clarke,  I  fully  considered  the  principles 
which  govern  this  cause.  Notwithstanding  the  lights  which 
have  been  brought  to  bear,  and  the  ability  of  the  learned 
counsel  for  the  respondents,  I  see  no  good  reason  to  change 
my  opinion  as  then  expressed.    I  am  aware  that  the  prin- 
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ciples  involved  are  important,  and  that  no  case  has  ever  been 
passed  upon  by  this  tribunal  whioh  so  distinctly  affects  the 
prosperity  of  this  State.  At  the  same  time,  I  am  fully  satis- 
fied, not  only  that  the  conclusions  of  law  at  which  I  arrived 
are  sound,  but  also  that  a  different  rule  of  decision  would  be 
disastrous  to  the  best  interests  of  the  State,  and  iniquitous, 
unjust,  and  inequitable  in  its  operation. 

I  am  of  opinion  that  the  grant  on  which  the  present  suit  is 
brought  conveys  but  an  inchoate  title,  and  that  ejectment 
cannot  be  maintained  upon  it. 

If  the  plaintiffs  have  any  equitable  rights  in  the  premises, 
those  rights  will  doubtless  be  respected  and  confirmed  by  the 
United  States. 

The  grant  in  this  case  bears  upon  its  very  face  the  condi- 
tion that  the  grantee  shall  subject  himself  to  the  con- 
firmation of  the  "territorial  legislature:  how,  then,  can  [49] 
it  properly  be  said  that  such  confirmation  is  to  be  pre- 
sumed? The  acts  of  a  legislative  body  are  susceptible  of 
proof  either  by  the  written  records  and  journals,  or  by  parol, 
and  if  the  grant  in  question  had  ever  been  confirmed,  it  would 
doubtless  be  in  the  power  of  the  plaintiffs  to  prove  it.  By 
the  language  of  the  Instructions  of  1828,  "the  grant  asked 
for  shall  not  be  definitively  valid  without  the  previous  consent 
of  the  territorial  deputation,  to  whioh  end  the  expedient  shall 
be  forwarded  to  it." 

I  am  ignorant  of  any  process  of  reasoning,  by  which  a 
Court  could  arrive  at  the  conclusion,  that  a  grant  had  been 
confirmed  in  the  absence  of  all  proof  of  the  fact,  and  that  too, 
when  it  bears  on  its  face,  the  condition  that  the  grantee  should 
subject  himself  to  such  confirmation.  To  my  mind  these  con- 
ditions must  be  complied  with,  in  order  to  vest  in  the  grantee 
a  complete  legal  title,  without  which,  under  the  rule  of  the 
common  law,  which  is  the  the  rule  of  our  decision,  an  action 
of  ejectment  will  not  lie.  I  do  not  pretend  that  a  grant  like 
the  present,  does  not  oonvey  any  right  to  the  grantee,  but 
only  that  it  does  not  convey  an  absolute  title.  Such  grants 
never  were  perfect  under  the  Mexican  law:  the  absolute  fee 
never  parted  from  the  government.  That  right  has  passed  to 
the  United  States,  and  she,  in  the  exercise  of  her  political 
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power,  has  established  a  board  of  commissioners,  whose  duties 
are  in  the  nature  of  an  inquest  of  office  to  determine  these 
titles,  and  settle  these  rights,  for  the  protection  of  which  she 
has  pledged  her  faith  by  solemn  treaty.  Suppose,  for  the 
sake  of  illustration,  the  plaintiff  should  recover  in  this  suit, 
and  eject  the  defendant  from  the  possession  of  a  valuable 
tract  of  land,  recovering  the  improvements,  and  a  large  amount 
of  damages,  or  mesne  profits,  and  the  Board  of  Land  Com- 
missioners, and  the  Supreme  Court  of  the  United  States 
should  afterwards  reject  the  plaintiff's  grant,  refuse  to  confirm 
it,  and  declare  the  title  to  be  in  the  United  States,  what  re- 
paration could  be  made  to  the  defendant  for  his  loss  of  prop- 
perty?  It  is  doubtful  whether  he  could  maintain  any  action 
in  the  courts  of  the  State,  and  even  if  he  could,  the  plaintiff 
might  be  wholly  unable  to  respond  to  him  in  damages.  Such 
must  be  the  result  in  many  cases,  if  the  Court  should 
[50]  sustain  the  doctrine  contended  for,  and  *would  result 
in  a  plain  violation  of  the  principles  both  of  law  and 
equity.  Besides,  there  are  many  other  essentials  wanting  to 
render  the  title  in  this  case  complete.  Whenever  Congress 
shall  have  interposed,  and  by  an  act  of  political  power  con- 
firmed these  grants,  then,  and  not  until  then,  will  they  have 
any  standing  in  court. 

Judge  Wells,  who  agrees  with  me  in  the  conclusions  to 
which  I  have  arrived,  will,  at  his  earliest  convenience,  render 
his  opinion  in  this  oase  in  writing,  and  give  the  reasons  which 
lead  him  to  concur  in  this  decision. 

The  judgment  of  the  District  Court  is  therefore  affirmed, 
with  casta. 
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BUBGOYNE  A  OCX,  Bespondents,  t>.  PEBBY  A  HOLMES, 

Appellants, 

Axtmll,  mas  ir  Lrm--TJndar  the  act  regulating  appeals,  paused  26th  April,  1861, 

an  appeal  lie*  from  every  order  and  decision  of  an  inferior  oonrt,  which  affeott 

amfakutiialrighL 
Idmk  to  Dm  ii  kh ib.— An  appeal  to  a  demurrer  for  want  of  proper  parties,  is  there- 

fore  good  where  it  ia  determined  by  the  Oonrt  that  a  substantial  right  is  affected 

by  the  omission  to  Join  sneh  party. 

Appeal  from  the  Fourth  Judicial  District. 

The  complaint  sets  forth  that  the  plaintiffs  had  recovered 
judgment  in  this  court  against  Edward  Laffier,  for  $2800,  on 
the  16th  March,  1852,  subject  to  certain  credits.  That  Lang- 
ley  and  others  recovered  judgment  against  the  said  Laffier, 
on  the  15th  September,  1851,  for  $4302  22,  which  was  as- 
signed to  plaintiffs,  subject  to  certain  credits  specified.  That 
plaintiffs  issued  executions  on  said  judgments  against  Laffier, 
and  took  proceedings  under  the  statute  supplementary  to  ex- 
ecutions, to  subject  the  property  of  Laffier,  in  the  hands  of 
said  Perry  and  Holmes,  the  defendants,  to  the  payment  of 
the  balance  due  on  the  said  judgments.  On  their  examina- 
tion, Perry  deposed  that  he  had  county  bonds,  received  from 
Holmes,  to  the  amount  of  $21,000;  that  $18,000  were 
from  Mr.  Young,  and  $3000  from  Holmes;  that  *$6180  [51] 
were  due  on  these  bonds,  which  he,  Perry,  had  paid 
to  Young.  Holmes  had  paid  about  $5000  on  account,  and 
that  there  is  now  due  to  affiant  from  Holmes  about  $5000, 
for  which  he  holds  these  $21,000  of  bonds  as  collateral;  and 
gave  a  schedule  of  the  bonds. 

Holmes  deposed  that  Laffier  had  pledged,  in  the  hands  of 
Dr.  H.  S.  Gates,  $20,000  of  bonds  or  scrip  of  the  County  of 
San  Francisco,  on  which  he  had  borrowed  $6000.  That  J. 
Perry,  Jr.,  had  called  upon  Gates,  about  the  27th  December, 
1851,  and  received  the  $20,000  of  bonds,  and  paid  $6036  for 
their  redemption,  and  then  hypothecated  them  to  Young,  for 
the  same  amount;  and  a  few  days  since  they  were  taken  up 
and  redeemed  for  affiant  by  J.  Perry,  Jr.,  who  now  holds 
them.     Had  also  redeemed  from  Edwards,   three  bonds, 
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amounting  to  $1500,  which  had  been  hypothecated  by  Laffier, 
for  $1560,  which  sum  affiant  paid,  he  being  endorsed  on  the 
note.  Affiant  acted  as  attorney  in  fact  for  Laffier  during  his 
absence  from  the  State,  but  has  ceased  so  to  act  since 
Laffier's  property  had  been  sold  out.  No  money  has  come 
into  his  hands  as  attorney  in  fact,  except  $100.  Has  in  his 
hands  a  judgment  belonging  to  Laffier,  against  one  Potts,  for 
$1000,  and  is  the  collector  of  the  rents  on  land  sold  by  Laffier 
to  the  County  of  San  Francisco,  for  which  the  scrip  was 
given.  As  collector,  received  $200  a  month  for  five  months, 
which  he  has  credited  to  the  interest  of  the  said  stock  and 
scrip. 

On  the  coming  in  of  the  said  answers,  the  plaintiffs  took  a 
rule  on  defendants,  to  show  cause  why  the  said  bonds  and 
scrip  should  not  be  made  subject  to  the  executions  aforesaid, 
and  delivered  to  the  plaintiffs,  and  sold  in  satisfaction  of  said 
judgments,  etc.  When  the  said  Holmes  and  Perry  asserted 
the  ownership  of  said  Holmes  to  the  $21,000  of  county  bonds, 
and  Perry  claimed  an  interest  in  them  as  pledgee  of  said 
Holmes,  and  therefore  the  Court  ordered  that  the  "plaintiffs 
do  institute  suit  to  recover  and  subject  the  interest  of  said 
Laffier,  in  said  bonds  and  scrip  in  the  hands  of  Holmes  and 
Perry,  to  the  payment  and  satisfaction  of  their  said  judg- 
ment, and  executions  issued  thereon.*' 

The  complainant,  then,  "in  obedience  to  the  said  order," 
proceeds,  and  avers  the  truth  to  be,  that  Laffier  being 
[52]  the  owner  of  *the  said  bonds  and  scrip,  pledged  them 
to  Gates;  that  Holmes  availed  himself  of  the  relation 
of  agent  for  Laffier,  to  redeem  them,  Perry  paying,  in  order 
to  effect  the  redemption  thereof,  to  the  said  Gates,  $6036; 
and  to  raise  this  sum,  Holmes,  through  Perry,  pledged  the 
same  bonds  in  scrip  to  Young.  That  Holmes,  through  Perry, 
redeemed  them  from  Young,  and  pledged  them  to  Perry  to 
secure  advances  thereon.  That  Perry,  in  all  these  transac- 
tions, was  cognizant  of  the  relation  of  general  agent  and 
attorney  in  fact  existing  between  Laffier  and  Holmes,  and 
could  not  acquire  an  interest  adverse  to  Laffier,  who  is  the 
true  owner,  subject  to  the  amount  paid  to  Gates,  which  plain- 
tiffs had  offered  to  reimburse  with  interest  from  the  time  of 
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the  redemption,  on  the  bonds  being  placed  in  the  hands  of 
the  sheriff,  subject  to  plaintiffs*  execution,  which  offer  was 
declined;  and  plaintiffs  now  offer  to  pay  the  same  into  Court, 
and  pray  the  Court  to  pass  an  order  forbidding  any  transfer, 
or  other  disposition  of  said  bonds  or  scrip,  pending  this  ac- 
tion, and  for  their  delivery  to  the  sheriff,  to  be  sold  on  the 
plaintiffs'  executions,  as  the  property  of  said  Laffier,  and  for 
further  relief,  etc. 

On  the  11th  June,  1852,  the  Court  made  an  order  "that 
the  defendants,  John  Perry,  Jr.,  and  Isaac  E.  Holmes,  do 
refrain  from  selling,  or  in  any  way  disposing  of  the  county 
bonds,  or  scrip,  mentioned  and  described  in  this  complaint, 
until  the  further  order  of  this  Court." 

On  the  6th  July,  1852:  /'The  defendants  demur  to  the 
complaint;  assigning  for  cause :  1st.  That  it  appears  on  the 
face  of  the  complaint  that  Edward  Laffier  is  a  necessary  and 
proper  party  to  this  action,  yet  that  he  is  not  made  a  party 
thereto." 

(There  are  other  reasons  assigned,  which  were  not  consid- 
ered by  the  Supreme  Court.) 

July  29th.  The  Court  ordered  judgment  for  plaintiffs,  on 
the  demurrer,  with  leave  to  defendants  to  answer  in  five  days. 

August  9th.    Defendants  appealed  from  this  order. 

It  will  appear  from  the  opinion  of  the  Court  that  this  cause 
was  dismissed  at  a  former  hearing.  But  upon  motion  to  re- 
consider the  order,  a  rehearing  was  granted,  upon  which  it 
now  comes  again  before  the  Court.  The  ground  of  the  first 
decision  in  dismissing  the  case,  was,  that  the  appeal 
had  been  taken  upon  *an  interlocutory  order,  and  [53] 
could  not  therefore  be  entertained  by  the  Court.  The 
rehearing  was  urged  by  appellants*  counsel,  upon  the  ground 
that  the  decision  appealed  from  is  an  order  affecting  a  substan- 
tial right,  and  is  a  proper  subject  for  an  appeal,  under  the  347 
sec.  of  the  Practice  Act.  Rehearing  ordered  January  4th, 
1853. 

James,  Noyes,  and  Barber,  for  Appellants. 

Eastings,  Thomas,  and  Morse,  for  Respondents. 
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For  appellants  it  was  urged  that  Laffier  was  a  necessary 
party  defendant  in  the  suit.  (Prac.  Act,  sees.  13,  243,  238, 
242;  Story's  Eq.  Plead.,  sees.  136,  7,  8,  193  (2),  207,  208, 
g  64;  1  Danl.  200,  227.) 

The  complaint  does  not  show  that  the  bonds  are  the  prop- 
erty of  Laffier,  but  that  as  cestui  que  trust  he  has  a  right  to 
elect  to  take  them  or  not.  (Story,  Eq.  Juris.,  §  321,  2;  2 
Con.  R.  236;  2  Gaine's  Ca.  194;  2  Paige,  180;  5  Johns,  43,  48.) 

A  suit  can  only  be  sustained,  under  the  244th  sec.  of  the 
Practice  Act,  where  the  third  party  holds  property  of  the  judg- 
ment debtor,  or  is  indebted  to  him;  and  it  is  not  claimed 
that  Holmes  is  indebted  to  Laffier,  nor  does  it  appear  that 
the  bonds  are  yet  or  ever  will  be  Laffier's  property. 

If  plaintiffs  are  subrogated  to  the  rights  of  Laffier,  they 
cannot  maintain  this  action,  which  is  for  the  recovery  of 
property,  except  under  circumstances  which  would  entitle 
Laffier  to  maintain  it.     (See  Pr.  Act,  §  244.) 

To  recover  from  Holmes,  Laffier  would  have  to  prove  that 
the  property  was  wrongfully  withheld  from  him.  So  Laffier's 
creditors  must  prove  that  Holmes's  detention  of  the  property, 
as  against  Laffier,  is  wrongful.  For  the  complaint  shows  that 
Holmes  holds  the  property  as  Laffier's  agent;  and  the  pre- 
sumption is  that  he  holds  it  lawfully,  till  the  contrary  is 
proved. 

For  respondents  it  was  argued  that  Laffier  was  not  a  neces- 
sary party.  Plaintiffs  had  judgment  against  him,  had  issued 
execution,  and  had  taken  proceedings  against  his  funds  in 
defendants'  hands,  when  Holmes  asserted  ownership,  and 
Perry,  that  he  held  the  assets  as  pledgee  of  Holmes; 
[64]  whereupon  the  Court  ^ordered  suit  to  test  the  right  of 
property.    (Pr.  Act,  1851,  pp.  90,  91;  sees.  241,  3,  4.) 

There  is  under  the  statute  no  place  for  Laffier  in  this  ac- 
tion. The  plaintiffs  represent  his  interest  and  do  not  require 
him.  If  a  party,  he  could  not  recognize  the  ownership  in 
Holmes,  because  the  demurrer  admits  it  to  be  in  Laffier.  If 
he  could  do  this  under  the  proceedings  had  in  the  case,  he 
could  do  it  as  well  without  being  made  a  party. 

We  admit  the  action  is  brought  under  the  244th  sec.  of  the 
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Practice  Act  of  1851.     The  question  of  property,  whether  in 
Holmes  or  in  Laffier,  is  the  only  one  in  the  case. 

The  opinion  of  the  Court  was  delivered  by  Murray,  Chief 
Justice,  with  whom  Wells,  Justice,  concurred. 

This  is  an  appeal  from  the  judgment  of  the  Court  below 
overruling  a  demurrer.  Upon  the  first  argument  of  this 
cause,  this  Court  dismissed  the  case,  on  the  ground  that  an 
appeal  would  not  lie  from  an  interlocutary  decree  or  order. 
This  opinion  was  evidently  made  without  due  consideration 
of  our  statute,  and  the  Court  was  doubtless  impelled  to  the 
conclusion  to  which  they  arrived  by  their  knowledge  of  the 
practice  in  other  States.  We  admit  without  any  hesitation 
that  the  statute  giving  an  appeal  from  interlocutory  decrees, 
and  orders  of  inferior  Courts,  is  not  in  consonance  with  our 
opinions  of  correct  practice.  Yet  a  single  glance  at  the  act 
regulating  appeals,  passed  April  26th,  1851,  is  conclusive 
upon  this  Court,  and  shows  that  the  legislature  evidently  in- 
tended, and  have  so  expressed,  that  an  appeal  should  lie  from  \ 
every  order  and  decree  of  the  Court  below,  which  affects  a  1 
substantial  right.  Not  only  is  this  evident  from  the  language 
of  the  statute  itself,  but  the  provision  of  the  Practice  Act, 
dividing  the  terms  of  this  court,  and  the  District  Court,  into 
general  and  special  terms,  and  giving  to  this  court  jurisdic- 
tion of  such  appeals  at  special  terms,  is  conclusive,  even  were 
the  statute  doubtful,  which  we  do  not  conceive  it  to  be. 

It  may  in  some  cases  be  difficult  to  determine  whether  the  . 
order  affects  a  substantial  right  (in  the  language  of  the  statute) ;   j 
but  when  the  Court  has  determined  that  such  right  is  affected, 
then  the  right  of  appeal  clearly  attaches. 

*We  are  of  opinion  that  the  demurrer  was  well  taken     [55] 
in  the  Court  below,  and  that  Laffier  is  a  necessary 
party  to  the  adjustment  of  the  present  controversy,  and 
should  have  been  joined  as  a  co-defendant. 

The  former  judgment  of  this  Court,  for  the  reasons  above 
stated,  is  overruled,  and  the  judgment  of  the  Court  below  is 
reversed,  with  costs;  but  giving  to  the  respondent  leave  to 
amend  his  complaint,  by  making  Laffier  a  party  defendant  to 
the  suit. 
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GEOBGE  BAETLETT,  AppeUant,  t;.  A.  P.  HOGDEN, 
Respondent. 

1  New  Trial,  Newly-disoovebkd  Evidence,  Bhowdco  Requibed.— An  application 
for  a  new  trial  on  the  ground  of  newl y-discovered  evidence,  must  show  affirma- 
tively that  the  evidence  is  new,  material,  and  not  cumulative;  that  the  applicant 
has  used  due  diligenoe  in  preparing  bis  case  for  trial;  that  the  new  eridence  was 
discovered  after  the  trial,  and  will  be  important,  and  tend  to  prove  facts  which 
were  not  directly  in  issue  on  the  trial,  or  were  not  then  known  or  investigated  by 
proof. 

Damages,  Review  on  Appeal.— The  amount  of  damages  is  simply  a  question  of 
fact  within  the  province  of  the  jury.  This  Court  will  not  undertake  to  examine 
the  proofs,  or  declare  that  the  evidence  was  insufficient  to  justify  the  verdict. 

Appeal,  Ebbob  must  Appeab.— The  appellate  court  will  not  disturb  the  order  of  an 
inferior  court  in  granting  or  refusing  a  new  trial,  unless  manifest  error  shall 
appear. 

Appeal  from  the  Tenth  Judicial  District. 

The  plaintiff  in  this  suit  claimed  damages  from  the  defend- 
ant for  the  detention  of  certain  personal  property,  specified  in 
the  complaint  as  of  the  value  of  $2000,  which  plaintiff  averred 
belonged  to  him,  and  not  to  defendant,  and  the  possession  of 
which  he  had  demanded  of  defendant,  who  had  refused  to 
deliver  it;  and  prays  for  judgment,  that  the  property  be  re- 
stored to  plaintiff's  possession,  and  for  damages  for  the  deten- 
tion, etc.,  and  for  further  relief,  etc. 

The  defendant  for  answer  says,  that  the  allegations  in  the 
complaint  are  not  true;  upon  which  issue  was  joined. 

The  cause  was  tried  by  a  jury  at  August  Term,  1852,  who 
found  for  plaintiff  $975,  with  interest  and  costs,  for 
[56]  which  ^judgment  was  rendered  accordingly,  amount- 
ing in  the  whole  to  $1256  80. 

Defendant  moved  for  a  new  trial,  on  the  ground:  1st.  Of 
newly -discovered  evidence.  2d.  Excessive  damages.  3d. 
Want  of  sufficient  evidence  to  justify  the  verdict. 

Defendant's  affidavit,  filed  on  the  above  motion,  stated  that 


1  Cited,  Brooks  o.  Lyon,  post  114;  Elockenbaum  v.  Pierson,  22  Cal.  163.  See  Bur- 
ritt  v.  Gibson,  post  399;  Taylor  «.  Oal.  Stage  Co.,  6  Cal.  228;  Live  Yankee  Co.  ».  Ore- 
gon Co.,  7  Cal.  40;  Berry  &  Metzler,  Id.  418;  Jenny  Lind  Go.  v.  Bower,  11  Cal.  194; 
Baker  v.  Joseph,  16  Cal.  173;  Spencer  o.  Doane,  23  Cal.  420;  Rodriguez  v.  Comstock, 
24  Cal.  89;  Aldrich  «.  Palmer,  Id.  513;  Schellhous  v.  Ball,  29  Cal.  609;  Arnold  v. 
Skaggs,  85  Oal.  684. 
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since  the  trial  he  had  discovered  evidence  to  show  a  sale  o* 
the  property  sued  for,  from  the  plaintiff  to  Shephard,  from 
whom  the  defendant  purchased  it,  and  filed  the  affidavit  of  A. 
L.  Merriam,  dated  27ih  August,  1852,  who  deposed  that  the 
plaintiff  admitted  to  him,  in  the  latter  part  of  1850,  or  be- 
ginning of  1851,  that  he  had  sold  the  property  to  one  D.  M. 
Shephard. 

There  is  also  another  affidavit  in  the  record  filed  by  plain- 
tiff, of  the  same  witness,  A.  L.  Merriam,  dated  6th  Septem- 
ber, 1852,  in  which  he  deposes  that  what  he  had  stated  in  the 
preceding  affidavit,  as  knowing  from  plaintiff,  he  had  in- 
formed the  defendant  of,  a  long  time  previous  to  the  trial  of 
this  cause,  and  that  said  Bartlett  knew  the  same  by  informa- 
tion from  him. 

It  was  urged  by  defendant  that  there  was  no  testimony  to 
justify  the  verdict,  and  the  evidence  taken  in  the  case  was 
referred  to.  The  Court,  after  argument,  overruled  the  mo- 
tion, and  defendant  appealed. 

Walker,  for  Appellant, 

Urged  that  the  counter-affidavit  of  Merriam  should  not  be 
considered,  under  the  provisions  of  the  Practice  Act,  sec.  195, 
which,  speaking  of  motions  for  new  trials,  requires  that 
counter-affidavits  shall  be  filed  one  day  at  least  before  hear- 
ing, whereas  the  affidavit  in  question  was  filed  the  day  the 
motion  was  heard. 

A  new  trial  was  granted,  when  it  appeared  that  a  witness 
examined  on  the  first  trial  could  testify  as  to  material  facts, 
and  the  party  applying  for  it  was  not  aware  of  the  extent  of 
his  knowledge  at  the  time  of  his  first  examination.  (8  Whar. 
Rep.  489.    See  also  7  Johns.  306.) 

From  the  statement  filed,  and  depositions  referred  to,  no* 
thing  is  clearer  than  that  the  jury  gave  excessive  damages. 

Berry,  for  Bespondent, 

Cited  Colly's  Prac.  330;  Morris's  Iowa  Bep.  398. 
Merriam  *was  sworn  as  a  witness  on  the  trial  on  the     [57] 
part  of  defendant,  and  in  his  counter -affidavit  he 
swears  that  he  had  told  Bartlett  of  the  very  fact  before  the 
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trial,  which  he  now  sets  up  as  newly  discovered.  And  as  to 
the  objection  that  this  affidavit  was  not  filed  in  time,  it  comes 
too  late  in  this  court,  and  should  have  been  taken  below. 

It  does  not  appear  from  anything  the  appellant  has  shown, 
but  that  the  new  testimony  relied  upon  was  anything  more 
than  merely  cumulative,  or  that  it  would  have  altered  the  re- 
sult of  the  case  if  it  had  been  introduced. 

The  appeal  only  brings  up  a  part  of  the  case  upon  which 
the  Judge  below  acted  (the  refusal  of  the  new  trial,)  and  ap- 
pellant can  only  rely  upon  his  affidavits,  and  can  have  no 
reference  to  any  testimony.  The  Judge  below  had  matters 
before  him  which  enabled  him  to  judge  of  the  materiality  of 
the  evidence,  which  this  Court  have  not,  and  cannot  have, 
from  the  record  sent  up.  And  if  the  case  here  is  different 
from  that  presented  to  the  Court  below,  this  Court  cannot  re- 
view the  order  of  the  Court  below.  The  Judge  below  had 
knowledge  of  facts  which  enabled  him  to  know  whether  the 
evidence  said  to  be  discovered  was  cumulative  or  not;  whether 
appellant  had  used  diligence  or  not;  which  respondent  says 
is  not  before  this  Court,  and  therefore  this  Court  cannot, 
upon  the  case  before  it,  say,  that  the  Court  below  decided 
against  the  sound  discretion  required  of  it. 

Wells,  Justice,  delivered  the  opinion  of  the  Court,  with 
which  Heydenfeldt,  Justice,  concurred. 

The  grounds  on  which  the  motion  for  a  new  trial  in  the 
court  below  was  based,  were,  newly  discovered  evidence,  ex- 
cessive damages,  and  insufficiency  of  the  evidence  to  justify 
the  verdict. 

An  application  for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  should  show  affirmatively  that  the  evidence 
is  new,  material,  and  not  cumulative,  that  the  applicant  has 
been  diligent  in  preparing  his  case  for  trial,  that  the  new  evi- 
dence was  discovered  after  the  trial,  and  will  be  important, 
.  and  tend  to  prove  facts  which  were  not  directly  at  issue  on 
the  trial,  or  were  not  then  known  or  investigated  by  proof. 
(Daniel  v.  Daniel,  2  J.  J.  Marsh.  52.     See  Graham  on  New 

Trial.) 
[68]        *In  the  case  before  us,  an  affidavit  was  produced, 
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on  the  part  of  defendant,  and  sworn  to  by  him,  in  which 
he  states,  "that  since  the  trial  of  said  cause  at  the  August 
Term  of  the  District  Court,  he  has  discovered  evidence  to 
show  a  sale  of  the  property  sued  for,  from  Hogden  (the 
plaintiff)  to  Shepard,  from  whom  defendant  purchased  it, 
and  the  nature  of  the  evidence  is  shown  by  an  affidavit  of  A. 
L.  Merriam,  who  states  that  Hogden  admitted  to  him,  in  the 
latter  part  of  1850,  or  beginning  of  1851,  that  he  had  sold 
the  property  sued  for  in  said  suit  to  one  D.  M.  Shephard. 
The  defendant  further  shows,  by  his  affidavit,  that  although 
he  had  frequently  conversed  with  said  Merriam  about  trans- 
actions between  Hogden  and  Shephard,  yet  said  Merriam  had 
never  spoken  of  Hogden's  admissions  in  regard  to  the  prop- 
erty referred  to.  It  appears,  also,  that  Merriam  was  exam- 
ined as  a  witness  on  the  part  of  the  defendant  on  the  trial; 
thus  showing  that  the  defendant  had  full  opportunity,  with 
the  exercise  of  due  diligence,  both  from  frequent  conversa- 
tions wifh  the  witness  upon  the  subject-matter  before  the 
trial,  and  through  his  examination  upon  the  stand  at  the 
trial,  to  have  ascertained  all  that  the  witness  knew  upon  the 
subject.  It  was  a  material  fact  to  show  on  the  application 
for  a  new  trial,  that  Merriam  had  never  informed  the  defend- 
ant before  the  trial  of  the  admissions  of  the  plaintiff;  and 
the  defendant  ought  not  to  have  relied  on  his  own  single  and 
unsupported  statement,  but  should  have  procured  the  affida- 
vit of  Merriam  to  explain  how  it  was  that  he  concealed  a  fact 
so  material  to  the  point  at  issue  until  after  the  trial. 

Can  it  be  said  that  the  testimony  of  Merriam  as  to  the  ad- 
missions of  plaintiff  would  not  be  cumulative,  or  that  it 
would  tend  to  prove  facts  which  were  not  directly  in  issue 
on  the  trial,  or  were  not  then  known  or  investigated  by  proof? 
We  think  not.  By  an  examination  of  the  depositions  in  writ- 
ing which  were  used  upon  the  trial,  and  also  used  upon  the 
motion  in  the  Court  below,  we  discover  that  a  witness  named 
Springer  was  examined  on  the  part  of  the  defendant  upon 
the  point  as  to  the  alleged  sale  and  delivery  to  Shephard. 
It  then  appears  that  this  fact  was  in  issue  on  the  trial,  and 
the  same  was  investigated  by  proof. 

Proof  was  also  adduced  upon  the  trial  as  to  the  amount  of 
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damages.  This  being  simply  a  question  of  fact,  it  was 
[69]  entirely  *within  the  province  of  the  jury,  and  this 
Court  cannot  undertake  to  examine  into  the  proofs,  or 
to  declare  that  there  was  an  insufficiency  of  evidence  to  jus- 
tify the  verdict. 

Much  is  necessarily  left  to  the  discretion  of  the  Judges  in 
courts  below  in  granting  and  refusing  new  trials;  and  it  is  a 
well-settled  principle  that  appellate  courts  will  not  disturb 
the  order  of  an  inferior  Court  on  such  motions,  made  in  the 
exercise  of  that  discretion,  unless  manifest  error  shall  appear. 
No  such  error  appearing  in  this  case,  the  judgment  must  be 
affirmed. 

Ordered  accordingly. 


JAMES  LICE,  Appellant,  v.  HUGH  O'DONNELL, 
Bespondent. 

Deed,  Db3Cbiptjon  Dr.— A  deed  for  "  one-half  of  my  lot,"  accompanied  by  proof 
that  the  grantor  owned  at  the  time  but  one  lot  in  the  plaoe,  is  not  void  for  uncer- 
tainty in  the  description. 

1  Conveyance,  when  Grantee  takes  as  Tenant  in  Common.— But  if  such  deed  is 
not  void,  it  can  only  convey  an  undivided  half  of  the  said  lot,  and  the  grantee 
can  only  take  as  tenant  in  common  with  the  grantor. 

Tenants  in  Common,  Right  of  Action.— One  tenant  in  common  cannot  sustain 
an  action  of  forcible  entry  and  detainer  against  another,  for  holding  over.  He 
must  first  resort  to  a  court  of  equity  for  a  partition  of  the  bond  in  dispute. 

This  was  an  action  brought  before  a  Justice  of  the  Peace, 
under  the  statute  of  forcible  entry  and  detainer. 

The  complaint  alleged  that  lick,  the  plaintiff,  being  the 
owner  of  a  certain  piece  of  land,  situated  in  San  Francisco 
(describing  the  same,)  he  leased  the  same  to  one  Dennis 
Martin,  for  four  months,  at  the  rent  of  1400  per  month,  and 
that  Hugh  O'Donnell,  during  the  said  term,  entered  into  the 
possession  of  the  said  premises,  and  holds  the  same  under 
the  said  Dennis  Martin,  plaintiff,  immediate  lessee,  and,  that 

!  Cited,  Schenk  v.  Evoy,  24  Gal.  Ill;  Lawrence  v.  Ballon,  87  OaL  620.    See  Jenkins 
v.  Frink,  80  Cal.  594;  Grogan  v.  Yache,  45  Cat.  612. 
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said  Hugh  O'Donnell,  holding  over  the  said  premises  after 
the  expiration  of  the  said  term,  and  refusing  to  pay  any  rent 
for  the  same,  plaintiff,  by  his  attorney,  made  a  demand  in 
writing  of  defendant,  to  deliver  the  possession  of  the  prem- 
ises, etc.,  which  defendant  refused  for  the  space  of  three 
days,  and  still  refuses,  etc.  Wherefore,  plaintiff  prays  for 
restitution,  etc.,  and  for  judgment  against  defendant,  for  rent 
due,  etc.,  and  for  damages,  and  further  relief. 

*The  defendant  filed  a  plea,  denying  the  facts  in  the  [60] 
complaint,  and  claiming  title  to  the  lot,  prayed  the 
cause  to  be  transferred  to  the  District  Court,  which  was 
transmitted  accordingly;  and  the  case  being  in  the  said  court, 
the  defendant  filed  his  answer,  denying  all  the  allegations  of 
the  complaint,  and  denying  specially  that  plaintiff  was  the 
owner  of  the  lot,  or  that  he  had  leased  the  same  to  Dennis 
Martin,  as  stated,  etc.,  and  avers  that  he  holds  the  same  in 
his  own  right,  and  claims  to  be  the  owner  thereof,  and  denies 
holding  over  of  the  premises,  etc. 

At  June  Term,  1851,  defendant  filed  an  amended  answer, 
saying  that  if  ever  complainant  had  title  as  landlord  to  the 
premises,  the  same  had  ceased  and  determined  before  the 
commencement  of  this  suit,  and  that  the  same  was,  and  still 
is,  vested  in  defendant. 

There  was  evidence  that  Dennis  Martin  (the  tenant)  had 
told  O'Donnell,  the  defendant,  that  he  might  put  a  tent  on  the 
eastern  part  of  the  lot,  which  he  did,  placing  the  tent  about 
four  feet  on  Martin's  eastern  half,  and  about  sixteen  feet  on 
the  western  half  of  the  said  lot.  That  he  leased  from  Lick, 
the  plaintiff,  the  western  half  of  the  lot  (which  was  a  50  vara 
lot,  No.  34,)  and  paid  $300  to  Lick  for  the  first  month's  rent, 
which  he  collected  of  Martin's  tenants,  and  paid  as  agent  of 
Martin.  At  the  end  of  four  months,  Martin  told  O'Donnell 
to  give  up  possession  to  Lick,  which  he  said  he  would  do,  but 
did  not. 

It  was  admitted  on  both  sides,  that  the  lot  was  originally 
granted  to  Antonio  Bujan,  previous  to  15th  May,  1846. 

Defendant  gave  in  evidence,  a  deed,  dated  15th  April,  1850, 
from  Antonio  Bujan,  who  in  consideration  of  1400  paid  by 
H.  O'Donnell,  conveyed  to  him  all  his  estate,  etc.,  to  that 
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certain  lot  (describing  it,)  being  the  western  half  of  lot  No. 
34,  on  the  plan  of  San  Francisco,  which  was  recorded  August 
5th,  1860. 

This  deed  was  objected  to  by  the  plaintiff's  counsel,  on  the 
ground  that  defendant,  being  the  sub-tenant  of  plaintiff,  could 
not  controvert  his  landlord's  title,  but  must  first  surrender  up 
to  him  the  demised  premises;  but  was  admitted  by  the  Court, 
and  excepted  to. 

Plaintiff  then  offered  the  following  deed  in  evidence,  dated 
May  15th,  1846  (which  being  in  Spanish,  the  translation  was 
admitted  to  be  correct) : 

[61]  *"  I,  the  undersigned,  in  presence  of  the  witnesses, 
and  of  the  Judge  of  this  jurisdiction,  do  declare  that 
I  cede  to  Senor  Francisco  Bamirez  one-half  of  my  lot.  This 
lot  contains  50  varas  square,  that  is  to  say,  my  said  cession 
to  the  said  Senor  Bamirez  is  25  varas  square.  And  in  order 
that  he  may  occupy,  possess,  and  use  it  as  he  pleases,  as  its 
owner  and  proprietor,  I  authenticate  and  deliver  to  him  this, 
to  serve  as  security  and  guarantee  for  him,  at  Yerba  Buena, 
May  15th,  1846.  "Antonio  Bujan. 

<<  Jose  Maria  Santa  Maria, 
"  Francisco  de  Habo. 

"  Before  me,  I.  de  Jesus  Noe. 

"Recorded  in  the  office  of  the  county  of  San  Francisco, 
10th  February,  1851." 

This  deed  was  objected  to,  on  the  ground  that  it  was  void, 
from  the  vagueness  of  the  description  of  the  premises  it  pur- . 
ported  to  convey,  and  that  it  had  no  reference  whatever  to 
the  land  in  dispute. 

Plaintiff's  counsel  proposed  to  connect  the  deed  with  the 
premises  by  testimony;  and  its  execution  being  admitted,  the 
Court  permitted  it  to  be  read,  reserving  the  right  to  strike  it 
from  the  testimony  in  case  the  connection  should  not  be 
shown. 

Defendant's  counsel  excepted. 

Plaintiff  then  offered  the  deposition  of  Antonio  Bujan,  to 
show  that,  at  the  time  he  excuted  the  deed  to  Lick,  he  only 
owned  one  lot  in  Yerba  Buena,  and  that  that  lot  was  No.  34. 
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Defendant's  counsel  objected  to  the  testimony;  but  the 
Gonrt  admitted  it,  and  defendant  excepted. 

The  deposition  was  read,  the  witness  deposing  that  he  had 
at  the  time  of  the  conveyance,  lot  No.  34,  and  that  he  never 
owned  any  other  real  estate  in  Yerba  Buena;  and  on  cross- 
examination  said,  that  he  had  sold  one-half  of  said  lot  to 
Dennis  Martin,  and  the  other  half  to  Hugh  ODonnell,  the 
defendant,  in  this  suit;  and  denied  that  he  had  sold  any  of 
the  property  referred  to,  to  Francisco  Ramirez. 

Plaintiff's  counsel  objected  that  the  witness  could  not  be 
allowed  to  contradict  his  conveyance,  and  destroy  the  effect 
of  the  same;  which  the  Court  sustained,  and  the  defendant 
excepted. 

*The  witness  further  stated,  in  answer  to  interrog-  [62] 
atories,  that  in  the  latter  end  of  1846  he  had  agreed  to 
give  Bamirez  one-fourth  of  the  lot,  on  condition  that  he 
would  fence  it  agreeably  to  Mexican  law,  and  build  a  house 
on  the  share  witness  was  to  give  him;  but  that  he  did  not 
fence  in  the  lot  nor  build  according  to  the  condition.  The 
portion  to  be  given  him  was  on  the  south  side  of  the  lot;  and 
other  than  this,  there  was  no  other  contract  with  Bamirez. 
To  the  admission  of  this  answer,  plaintiff's  counsel  also  ex- 
cepted. 

The  witness  also  said  that  he  had  possession  of  a  lot,  in 
1846,  near  the  Lagoona,  and  also  of  a  tract  in  the  Mission 
Dolores,  in  which  he  had  built  a  house  in  1847.  This  was 
said  in  answer  to  the  interrogatory,  whether  he  had  in  pos- 
session any  other  real  property  in  said  place  or  its  vicinity. 
The  interrogatory  and  answer  were  objected  to  and  admitted, 
and  excepted  to  by  plaintiffs  counsel. 

The  case  was  submitted  to  a  jury,  who  found  for  plaintiff 
damages  at  $120  per  month,  for  nineteen  months,  making  an 
aggregate  of  $2280;  for  which  the  Court  entered  judgment. 

5th  September,  1851.     Defendant  appealed. 

,  for  the  Appellant. 

The  deed  from  Bujan  to  Bamirez  was  void,  from  vagueness 
of  description  of  the  premises  it  purported  to  convey,  and  so 
as  to  quantity. 
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The  conveyance  was  not  recorded  till  9th  June,  1851,  and 
it  is  not  shown  that  plaintiff  held  under  it. 

Both  parties  claim  under  the  same  grantor,  and  admit  that 
the  lot  No.  34  was  granted  to  him  prior  to  15th  May,  1846, 
and  he  conveyed  to  defendant,  25th  April,  1850,  the  west  half 
of  it.  Defendant  was  tenant  of  Martin,  not  of  plaintiff.  He 
placed  his  tent  on  the  lot  by  Martin's  permission  as  owner, 
and  not  as  tenant. 

There  existed  no  relation  between  the  plaintiff  and  defend- 
ant, that  prevented  the  latter  acquiring  title.  (Act  of  1850, 
p.  252,  sec.  34;  1  Comstock,  253;  Nelson,  Ch.  256,  258. 

Hall  McAllister,  for  Respondent. 

The  vagueness  in  the  deed  was  supplied  by  proof, 
[63]  that  the  "grantor  had  but  one  lot  in  Yerba  Buena,  at 
the  time  of  the  conveyance,  and  thai,  the  lot  in  con- 
troversy. (Greenl.  Evid.,  sees.  298,  300,  301,  n.  p.  392;  4 
Mass.  204;  13  East,  9  (20,)  2  N.  S.  Dig.  49,  sec.  548.) 

Under  Mexican  law,  a  consideration  is  not  essential  to  the 
validity  of  a  deed.  "A  donation  between  living  persons,  is 
perfected  by  the  consent  of  the  donor,  and  the  acceptance  of 
the  donee."    (5  Partides,  Title  4,  Law  8.) 

A  grantor  cannot  be  allowed  to  disaffirm  his  own  act,  in  ex- 
ecuting a  conveyance:  he  may  prove  that  it  was  obtained  by 
fraud  or  misrepresentation,  but  cannot  contradict  it.  (1  Mass. 
69;  1  Day,  19.) 

Other  points  made  by  counsel  in  the  case,  were  not  con- 
sidered by  the  Court. 

The  opinion  of  the  Court  was  delivered  by  Mubray,  Chief 
Justice. 

This  was  an  action,  commenced  under  the  statute  concern- 
ing forcible  entries  and  unlawful  detainers,  and  transferred  to 
the  District  Court,  upon  an  affidavit  of  title.  There  is  no 
evidence  in  the  record  showing  that  O'Donnell  entered  into 
possession  under  lick. 

The  deed  from  Bujan  to  Bamirez,  under  whom  lack  claims, 
calls  for  "  one-half  of  my  lot."  Parol  evidence  was  admitted 
in  the  court  below,  to  prove  that,  at  the  time  Bujan  executed 
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said  deed,  he  owned  bat  one  lot  in  San  Francisco,  viz.,  lot  34. 
Admitting  this  deed  is  not  void  for  uncertainty,  it  can  only 
convey  an  undivided  half  of  said  lot.  The  exact  portion  con- 
veyed is  not  set  forth  by  any  metes  or  bounds,  by  means  of 
which  it  can  be  separated  or  distinguished  from  the  remain- 
der. It  therefore  follows  that  Bamirez  took  as  tenant  in  com- 
mon with  Bujan,  and  Bujan  having  afterwards  sold  his  re- 
maining interest  to  O'Donnell,  lick,  the  present  plaintiff, 
who  claims  under  Bamirez  from  Bujan,  and  O'Donnell,  hold 
as  tenants  in  common,  being  seised  for  themselves,  and  for 
each  other;  consequently,  this  action  cannot  be  maintained 
against  O'Donnell. 

Before  the  plaintiff  can  obtain  any  relief,  he  must  resort  to 
a  court  of  equity,  for  a  partition  of  the  land  in  dispute. 

Judgment  reversed,  with  costs. 


♦OHABLES  G.  MOXLET  and  JOHN  S.  MOXIJBT,     [64] 
Respondents,  v.  DANIEL  M.  SHEPAKD,  and 
GABWOOD  &  LEEDS,  Appellants. 

Mxghihio'8  Lira,  Btatutb  Conbtbtjxd.— The  statute  of  April  12th,  I860,  "To 
provide  for  the  lien  of  mechanics  and  others,"  has  plaoed  liens  for  materials, 
and  liens  for  labor,  on  the  same  footing;  and  it  is  error  in  the  Court  to  refuse  to 
distribute  the  proceeds  in  conformity  to  the  statute. 

Appeal  from  the  Eighth  Judicial  District,  Yuba  County. 

The  appellants  in  the  Court  below,  under  the  13th  section 
of  the  Practice  Act,  claimed  a  pro  rata  distribution  of  the 
proceeds  of  a  building,  sold  by  the  sheriff  to  satisfy  a  judg- 
ment decreeing  a  mechanic's  lien,  upon  a  claim  of  Garwood 
&  Leeds.  The  appellants  claimed,  also,  under  a  judgment 
against  the  building,  for  materials  furnished,  and  their  judg- 
ment was  of  the  same  date  with  that  of  the  respondents. 
The  Court  below  rejected  the  claim  of  the  appellants;  who 
took  this  appeal. 

Walker,  for  Appellants. 
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By  the  9th  sec.  of  the  Mechanic's  Lien  Law,  liens  for  labor 
and  for  materials  are  all  of  equal  force;  neither  has  precedence 
of  the  other.  Such  is  the  law  in  Pennsylvania,  and  our  stat- 
ute is  very  similar  to  the  statute  of  that  State.  (5  Wats.  487.) 
And  if  their  liens  are  of  equal  value,  the  parties  are  entitled 
to  distribution  pro  rata  of  the  proceeds  of  sale. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court,  with 
which  Heydeoteldt,  Justice,  concurred. 

This  was  an  application,  upon  the  part  of  the  appellants, 
to  the  Court  below,  for  a  pro  rata  distribution  of  the  pro- 
ceeds of  a  building,  sold  to  satisfy  a  judgment  decreeing  a 
mechanic's  lien. 

The  appellants  had  a  judgment  against  the  building,  of  the 
same  date  with  that  of  the  respondent,  for  materials  furnished 
in  its  construction.  Our  statute  has  placed  liens  for  materials 
and  liens  for  labor  on  the  same  footing. 

The  Court  erred  in  refusing  to  distribute  the  proceeds  in 
conformity  with  the  statute. 

Judgment  reversed,  and  new  trial  ordered,  with  costs. 


[65]    *WM.  S.  WEBB  v.  GEOKGE  M.  HANSON,  ELIAS 
BOBTBT,  LAFAYETTE  MoLEON,  and  others. 

Fkbey  License,  Appeal  from  Order  of  Coubt  of  Sessions.— The  21st  sec.  of 
the  act  of  March  18th,  1850,  gives  to  any  person  who  shall  be  aggrieved  by  the 
order  of  the  Court  of  Sessions,  granting  a  license  to  establish  a  ferry,  the  right  to 
appeal  from  the  same  to  the  District  Court,  on  giving  bond  within  thirty  days, 
etc.,  upon  which  appeal  "further  proceedings  shall  be  had,  and  judgment  ren- 
dered (hereon,  as  in  other  eases  of  appeal."  , 

Idem,  Judgment  of  District  Coubt  Conclusive.— No  appeal  from  the  decision 
of  the  District  Court  has  been  provided  in  Buch  cases  by  law,  and  unless  the  party 
can  bring  himself  within  the  constitutional  provision,  the  judgment  of  the  Dis- 
trict Court  is  final  and  conclusive. 

Judgment  not  Subject  to  Collateral  Attack.— "When  the  judgment  of  the 
District  Court,  confirming  such  license,  is  unreversed,  it  cannot  be  tried  collat- 
erally. 

Appeal,  when  it  doss  not  Lie.— This  Court  cannot  review  such  decision  of  the 
District  Court.  Whether  its  decision,  or  the  appeal  from  the  Court  of  Sessions, 
was  proper  or  not,  can  make  no  difference:  this  Court  is  bound  to  suppose  it  was 
correct. 

TO 
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Appeal  from  the  Tenth  Judicial  District,  Sutter  County. 

This  action  was  founded  on  an  injunction  bond  for  $3000, 
executed  to  plaintiff  by  defendants,  as  explained  below. 

The  record  sets  forth  that  the  plaintiff,  Webb,  applied  to 
the  Court  of  Sessions  of  Sutter  County,  at  May  Term,  1851, 
for  license  to  establish  a  ferry  across  Feather  River,  above 
Yuba  City,  which  the  Court  granted  for  one  year  from  date, 
May  21st,  1851,  upon  payment  of  $25,  in  addition  to  $450 
before  paid;  stipulating  the  rates  of  toll  to  be  taken  by  the 
grantee,  and  requiring  a  bond  in  the  sum  of  $5000  for  the 
faithful  discharge  of  his  duties. 

On  the  23d  of  May,  1851,  Hanson  took  an  appeal  from  the 
order  of  Sessions  granting  the  above  license,  to  the  District 
Court  of  said  county,  which  was  tried  at  June  Term,  1851, 
and  the  order  affirmed,  and  judgment  was  rendered  in  favor 
of  the  plaintiff.  Hanson,  then,  on  the  16th  June,  took  an  ap- 
peal from  the  judgment  of  the  District  Court,  to  the  Supreme 
Court;  and  all  these  orders  and  proceedings  being  in  full 
force,  Hanson,  on  the  21st  June,  1851,  applied  to  Gordon  N. 
Mott,  Judge  of  the  Tenth  Judicial  District,  and  obtained  an 
order  restraining  and  enjoining  Webb  from  running 
said  ferry,  until  the  appeal  *taken  from  the  District  [66] 
Court  to  the  Supreme  Court  should  be  decided,  but 
the  injunction  not  to  issue  till  Hanson  had  filed  his  bond, 
with  securities  in  the  sum  of  $3000,  for  the  payment  of  any 
and  all  damages  said  Webb  might  be  deemed  to  suffer  by 
reason  of  said  injunction;  which  bond,  executed  by  Hanson 
and  the  other  defendants,  as  sureties,  was  filed  accordingly 
on  the  21st  June,  1851;  upon  which  bond  this  action  is 
founded.  The  injunction  was  issued,  and  placed  in  the 
hands  of  the  sheriff  of  the  county,  requiring  him  to  restrain 
Webb  from  running  the  ferry  until  the  appeal  above  stated 
should  be  finally  decided,  and  was  served  on  Webb  the  23d 
June,  1851;  by  reason  of  which  he  avers  that  he  was  pre- 
vented from  the  use  of  the  ferry,  and  deprived  of  the  tolls, 
etc.,  from  the  23d  June,  1851,  until  ike  21st  February,  1852, 
when  the  Supreme  Court  decided  the  case  in  his  favor;  by 

71 


67  Webb  v.  Hanson.  [Sup.  Ct. 

reason  of  which  he  has  sustained  damage  to  the  amount  of 
$3000,  and  claims  judgment  for  the  same. 

G.  M.  Hanson  for  answer  denies  all  the  allegations  of  the 
complaint,  and  specially  denies  that  Webb  had  a  legal  license 
to  run  the  ferry,  as  set  out  by  him,  and  denies  the  alleged 
damage,  and  calls  on  plaintiff  for  proof. 

At  November  Term  the  cause  was  submitted  to  a  jury,  and 
after  hearing  the  evidence,  the  defendant  moved  the  Court 
for  a  nonsuit,  on  the  ground  that  the  license  had  been  ille- 
gally granted  to  Webb;  which  the  Court  overruled.  The 
cause  was  then  proceeded  with,  and  the  jury  brought  in  a 
verdict  for  plaintiff  for  $3000  and  costs;  and  the  Court  ordered 
judgment  against  Hanson  &  McLeon  for  that  amount,  with 
costs.  And  the  cause  was  continued  with  respect  to  the  other 
defendants. 

The  evidence  on  the  part  of  the  plaintiff  went  to  show  com- 
pliance with  the  provisions  of  the  act  relating  to  ferry  licenses, 
which  was  held  sufficient  by  the  Court. 

That  offered  by  the  defendant,  and  which  was  overruled  by 
the  Court,  was  designed  to  show  that  the  terms  of  the  act 
had  not  been  complied  with,  and  that  consequently  the 
license  was  illegally  granted;  leaving  the  question  as  to  the 
legality  of  the  license  the  only  one  for  the  consideration  of 
the  District  Court,  who  affirmed  the  grant. 

And  the  District  Court  having  so  affirmed  the  license 
[67]     granted  *by  the  Sessions,  the  inquiry  addressed  to  this 
Court  was,  whether  they  would  reverse  the  decision  of 
the  District  Court  in  the  premises? 

Walker,  for  Appellant, 

Cited  the  Practice  Act,  sec.  59.  "  In  pleading  a  judgment 
of  a  court  of  special  jurisdiction,  such  judgment  may  be 
stated  to  have  been  duly  made.  If  such  allegation  be  con- 
troverted, the  party  pleading  shall  be  bound  to  establish  the 
facts  confirming  jurisdiction.  Also,  19  Johns.  33,  distin- 
guishing between  courts  of  special  and  general  jurisdiction, 
the  intendment  is  in  favor  of  the  latter,  but  the  former  must 
be  shown.  (1  Denio,  141;  6  Barb.  607,  621;  1  Wend.  652; 
1  Hill,  138.) 
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The  Court  of  Sessions,  being  a  court  of  special  jurisdic- 
tion, could  only  take  jurisdiction  of  the  case  when  the  re- 
quirements of  the  law  were  complied  with. 

Did  not  the  District  Judge,  in  reversing  the  case,  act 
merely  as  a  special,  and  not  as  a  general  court?  If  this  be 
so,  it  should  have  been  shown  that  he  did  not  exceed  his  juris- 
diction in  the  trial;  and  if  a  mere  supervisor  in  the  case,  he 
should  have  decided  without  devolving  questions  upon  a 
jury  which  he  alone  could  properly  decide. 

Hastings,  Shaw,  and  Wise,  for  Respondents. 

The  verdict  of  a  jury  is  conclusive  as  to  facts,  and  this 
Court  will  not  examine  into  them.  This  appeal  is  from  a 
judgment  upon  a  verdict,  and  if  no  error  in  the  judgment  or 
ruling  of  the  Court,  the  judgment  must  be  affirmed.  The 
case  of  Wells  v.  Hanson  governs  this  case. 

It  is  sufficient  for  the  maintenance  of  this  action  that  Webb 
should  show  some  damage,  and  whether  it  arose  under  a  valid 
or  invalid  license,  it  is  immaterial,  so  that  he  had  a  license 
giving  him  color  of  right. 

The  judgment  of  the  Court  of  Sessions,  affirmed  by  the 
District  Court,  is  conclusive  as  to  Webb's  right  to  keep  a 
ferry;  and  they  being  courts  of  record,  an  inquiry  cannot  be 
had  behind  their  judgments,  as  to  the  regularity  of  their  pro- 
ceedings. 

Murray,  Chief  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

*This  was  an  action,  commenced  in  the  court  below     [68] 
by  the  respondent,  under  the  second  section  of  the  act 
regulating  public  ferries,  passed  April  29th,  1851. 

Upon  the  trial  of  the  cause,  the  defendant  produced  a 
license  to  run  a  ferry,  granted  by  the  Court  of  Sessions  of 
Tuba  County,  which  license  had  been  confirmed  by  the  Dis- 
tric  Court,  upon  appeal  from  the  decision  of  the  Court  of 
Sessions  granting  the  same.  Whereupon  the  Court  below 
decided  that  said  license  was  a  complete  bar  to  the  plaintiffs 
action,  and  rendered  judgment  for  the  defendant. 

The  plaintiff  offered  to  show  in  evidence  that  the  license 
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under  which  the  defendant  justified  was  void,  because  the 
Court  of  Sessions  had  exceeded  its  jurisdiction  in  granting 
the  same,  and  that  the  District  Court  had  erred  in  affirming 
the  license  so  granted;  which  testimony  was  excluded  by  the 
Court. 

The  act  of  the  legislature,  creating  and  regulating  public 
ferries,  passed  March  18th,  1850,  vests  in  the  County  Court 
of  each  county,  the  right  to  establish  and  regulate  public 
ferries.  The  applicant  for  such  privilege  is  required  to  file 
his  petition,  to  pay  a  certain  tax  assessed  on  such  license, 
etc.  The  11th  section  of  said  act  prohibits  the  Court  of  Ses- 
sions from  establishing  any  ferry,  unless  the  applicant  pro- 
duces satisfactory  proof  that  written  notices  of  his  intended 
application  have  been  posted  up  in  three  of  the  most  public 
places  of  the  township  for  at  least  thirty  days. 

The  21st  section  of  the  act  provides,  that  if  any  person 
shall  feel  aggrieved  by  the  order  of  the  Court  of  Sessions 
granting  such  license,  he  may,  on  giving  bond,  within  thirty 
days,  etc.,  appeal  from  the  same  to  the  District  Court,  upon 
which  "further  proceedings  shall  be  had,  and  judgment  ren- 
dered therein,  as  in  other  cases  of  appeal" 

No  appeal  from  the  decision  of  the  District  Court  has  been 
provided  in  such  cases  by  law,  and  unless  the  party  can  bring 
himself  within  the  constitutional  provision,  the  judgment  of 
the  District  Court  is  final  and  conclusive. 

The  judgment  of  the  District  Court  confirming  the  license 
to  the  defendant  had  never  been  reversed,  and  the  correctness 
of  that  decision  could  not  be  tried  collaterally.  It  is 
[69]  true  the  Court  *of  Sessions  is  a  court  of  limited  juris- 
diction; and  every  step  which  the  law  requires  to  be 
taken  by  the  parties  in  obtaining  such  license  ought  to  appear 
affirmatively.  The  object  of  the  legislature,  however,  in  giv- 
ing an  appeal  to  the  District  Court  was  for  the  very  purpose 
of  correcting  the  errors  and  informalities  of  the  Court  of 
Sessions. 

We  have  no  power  to  review  the  decision  of  the  District 
Court  in  this  manner.  Whether  the  decision  upon  the  ap- 
peal from  the  Court  of  Sessions  was  proper  or  not  can  make 
no  difference:  we  are  bound  to  suppose  it  was  correct.     To 
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allow  the  judgment  of  the  District  Court  to  be  impeached  in 
the  manner  proposed  by  the  plaintiff,  would  open  the  door  to 
endless  delays  and  difficultius,  and  it  would  constantly  be 
called  on  to  review  in  one  case  what  it  had  determined  in 
another,  thereby  destroying  its  utility,  and  rendering  its 
judgment  inoperative,  unstable,  and  worthless. 
Judgment  affirmed. 


PASCAL  SUBOOCO  et  aL  v.  JOHN  W.  GEABT. 

Ktobahgb,  Bight  to  Stop  Conplaqbation.— A  person  who  tears  down  or  destroys 
the  house  of  another  in  good  faith,  and  under  apparent  necessity,  during  the 
time  of  a  conflagration,  for  the  purpose  of  saying  the  buildingB  adjacent,  and 
stopping  its  progress,  is  not  personally  liable  in  an  action  by  the  owner,  of  the 
property  destroyed. 

Nuisance,  House  on  Fibs  ooiwrrruna.— A  house  on  fire,  or  those  in  its  imme- 
diate vicinity  which  serre  to  communicate  the  flames,  is  a  nuisance  which  it  is 
lawful  to  abate,  and  the  private  rights  of  the  individual  yield  to  considerations  of 
general  convenience  and  the  interests  of  society. 

OowmTUTiOKAii  Law,  Compensation  on  Condemnation.— The  constitutional  pro- 
vision, that  requires  payment  for  private  property  taken  for  public  use,  does 
not  apply  in  such  case.  This  right  belongs  to  the  State,  in  virtue  of  her  right  of 
eminent  domain. 

Idem,  Pbopebty  when  not  taken  fob  Public  Use.— The  property  thus  taken  was 
not  a  taking  for  public  purposes,  but  a  destruction  for  individual  benefit,  or  for 
the  city,  and  not  for  the  State. 

TE2SPAB8,  when  Pabtt  Liable  FOB.— The  necessity  for  such  act  of  destruction 
must  be  clearly  shown.  But  in  all  such  cases  the  individual  must  be  regulated 
by  his  own  judgment;  and  if  done  without  actual  or  apparent  necessity,  he  is 
liable  in  trespass. 

Damages  fob  Pbofbbtt  Destboied.— The  plaintiff  cannot  reoover  for  the  value 
of  the  goods  in  the  house  which  he  might  have  saved:  these  are  equally  liable  to 
the  necessities  of  the  occasion  with  the  house  in  which  they  are  placed. 

♦Appeal  from  the  Superior  Court  of  San  Francisco.     [70] 

This  was  an  action  brought  in  the  Superior  Court  of  the 
city  of  San  Francisco,  by  the  plaintiffs,  against  the  defend- 
ant, for  the  recovery  of  damages  for  the  blowing  up  with 
gunpowder,  and  destroying  their  house  and  store,  with  the 
goods  therein,  on  the  24th  December,  1849.  Damages  laid 
at  $65,000. 
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The  defendant  answered,  that  the  said  building  was,  at  the 
time  of  the  entry  upon  the  same  and  of  the  destruction 
thereof,  certain  to  be  consumed  by  a  public  conflagration 
then  raging  in  the  city  of  San  Francisco,  and  to  communicate 
the  said  conflagration  to  other  adjacent  buildings  in  the  said 
city.  That  defendant  was  at  the  time  First  Alcalde  of  the 
said  city,  and  did,  by  the  advice  and  command  of  divers 
members  of  the  then  Ayuntamiento,  enter  into  and  destroy 
the  said  building,  as  for  the  cause  stated  he  lawfully  might 
do,  the  same  being  then  and  there  a  public  nuisance,  and 
denies  the  damage,  and  asks  to  be  dismissed,  with  costs,  etc. 

There  was  a  good  deal  of  testimony  given  as  to  the  value 
of  the  building  and  goods  contained  in  it,  and  as  to  the  ne- 
cessity for  its  destruction  at  the  time.  The  proof  was,  how- 
ever, that  the  fire  in  a  very  few  minutes  reached  the  site  of 
the  building,  and  extended  beyond  it,  and  that  its  destruction 
would  have  been  certain  if  it  had  not  been  blown  up. 

On  the  25th  October,  1856,  the  court  in  banc,  sitting  as  a 
jury,  on  a  reargument  of  the  case,  found  for  the  plaintiffs  in 
the  sum  of  $7500,  and  ordered  judgment  accordingly. 

From  which  defendant  appealed. 

Dwindle  and  Holt,  for  Appellant. 

The  question  of  law  is,  whether  a  person  or  public  officer 
has  a  right  to  pull  down  a  building,  acting  in  good  faith  for 
the  purpose  of  preventing  the  spreading  of  a  public  confla- 
gration, without  being  personally  liable  therefor  in  damages. 

The  law  of  Mexico  prevailed  at  the  time  of  the  conflagra- 
tion, when  the  damage  is  alleged  to  have  been  done,  in  Dec- 
ember, 1849.  (1  Pet.  511,  542.)  By  that  law,  the  individual 
who  in  good  faith  destroyed  a  building,  to  prevent  the  spread 
of  a  public  conflagration,  was  expressly  held  not  liable  in 

damages.  (7  Partides,  Title  15,  Law  10.) 
[71]  *Such  destruction  is  not  done  solely  on  one's  own 
account,  but  for  that  of  the  whole  city;  for  it  might 
happen  that  if  not  thus  arrested,  the  fire  might  spread  over 
the  whole  town,  or  a  great  part  of  it;  and  acting  with  a  good 
intention,  he  is  not  answerable  in  damages.     (lb.  pp.  39, 
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440.)    If  a  private  individual  could  do  this,  a  fortiori,  could 
the  chief  magistrate  of  the  city  do  it? 

The  same  rule  prevails  at  common  law,  and  is  a  principle 
of  public  law  everywhere. 

And  property  so  destroyed  is  not  "taken  for  public  use/9 
nor  does  the  principle  of  compensation  apply.  (Constitution 
California,  Art.  1,  sec.  8.) 

The  act  is  not  that  of  the  sovereign  exercising  the  right  of 
eminent  domain,  but  an  act  of  private  necessity,  done  for 
private  advantage,  like  that  which  authorizes  the  appropria- 
tion of  a  plank  by  one  which  will  not  sustain  two  in  the 
water.  (2  Kent.  Com.  338;  1  Dall.  369;  1  Zab.  257,  258, 
260,  264,  265;  S.  C.  in  error;  lb.  728;  17  Ward,  290,  291;  S.  C. 
18  Wend.  129;  25  lb.  174;  2  Denio,  473,  483, 484, 485;  1  Cal. 
356;  21  Wend.  367.)  Although  the  act  of  destruction  fs  for 
(he  public  benefit,  in  one  sense,  it  is  so  only  as  a  matter  of 
police,  and  those  whose  property  is  saved  by  it,  reap  the 
benefit,  and  ought  to  contribute,  if  any  one  is  to  be  held  ac- 
countable, on  the  principle  of  general  average.  (Moyer  et  al. 
v.  Lord,  18  Wend.  130;  25  Wend.  176-7.) 

The  mode  of  compensation  in  certain  cases,  and  who  is  to 
make  it,  is  provided  for  by  the  application  of  general  prin- 
ciples. (14  Wend.  51;  10  Wend.  659;  6  Wend.  634;  20 
Johns.  785;  1  Bald.  228;  8Greenl.  365.)  The  party  benefited 
may  be  sued  for  compensation  (1  N.  H.  339;  7  Mass.  202); 
and  if  several,  for  contribution.  (18  Wend.  138;  25  Wend. 
176-7.) 

As  to  the  necessity  for  the  act  complained  of,  that  must  be 
taken  to  be  necessary,  which  is  judged  to  be  so  by  the  judg- 
ment of  discreet  men,  who  have  knowledge  of  all  the  circum- 
stances. We  are  not  bound  to  await  the  event  in  judging  of 
the  necessity  of  a  protective  measure,  as  in  throwing  goods 
overboard  to  lighten  the  vessel:  the  gale  may  cease,  but  the 
master  is  not  liable  for  the  loss.  "Doing  the  act  with  good 
intentions,"  taken  from  the  Spanish  law,  is  a  phrase 
illustrative  of  the  principle  of  "justification.  In  this  [72] 
case  the  fire  actually  reached  the  site  of  the  building 
after  its  destruction. 

We  ask  that  the  judgment  be  reversed,  and  that  an  absolute 
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judgment  be  entered  for  the  appellant.  The  case  is  governed 
by  the  Practice  Act  of  1860,  under  which  this  Court  have 
authority  to  render  such  judgment  as  substantial  justice  may 
require,  sees.  162,  271,  275,  279;  and  this  appeal  was  taken 
before  that  act  was  repealed,  Min.  Sup.  Ct,  vol.  2,  p.  5,  and 
is  saved  by  the  repealing  Act  of  1861,  sec.  648. 
No  brief  on  file  for  respondent.1 

Murbay,  Ohief  Justice,  delivered  the  opinion  of  the  Court. 
Heydenfeldt,  Justice,  concurred. 

This  was  an  action,  commenced  in  the  court  below,  to  re- 
cover damages  for  blowing  up  and  destroying  the  plaintiffs 
house  and  property,  during  the  fire  of  the  24th  of  December, 
1849. 

Geary,  at  that  time  Alcalde  of  San  Francisco,  justified,  on 
the  ground  that  he  had  authority,  by  virtue  of  his  office,  to 
destroy  said  building,  and  also  that  it  had  been  blown  up  by 
him  to  stop  the  progress  of  the  conflagration  then  raging. 

It  was  in  proof,  that  the  fire  passed  over  and  burned  be- 
yond the  building  of  the  plaintiffs,  and  that  at  the  time  said 
building  was  destroyed,  they  were  engaged  in  removing  their 
property,  and  could  had  they  not  been  prevented  have  suc- 
ceeded in  removing  more,  if  not  all  of  their  goods. 

The  cause  was  tried  by  the  Court  sitting  as  a  jury,  and  a 
verdict  rendered  for  the  plaintiffs,  from  which  the  defendant 
prosecutes  this  appeal  under  the  Practice  Act  of  1860. 

The  only  question  for  our  consideration  is,  whether  the 
person  who  tears  down  or  destroys  the  house  of  another,  in 
good  faith,  and  under  apparent  necessity,  during  the  time  of 
a  conflagration,  for  the  purpose  of  saving  the  buildings  ad- 
jacent, and  stopping  its  progress,  can  be  held  personally  liable 

in  an  action  by  the  owner  of  the  property  destroyed. 
[73]         *This  point  has  been  so  well  settled  in  the  courts  of 
New  York  and  New  Jersey,  that  a  reference  to  those 
authorities  is  all  that  is  necessary  to  determine  the  present 
case, 

1  The  case  of  Heatley  et  al.  v.  Geary,  decided  at  this  term,  was  a  claim  of  like  char- 
acter with  the  preceding,  and  supported  by  like  evidence,  and  held  by  the  Court  to 
involve  no  new  principle:  it  is,  therefore,  not  deemed  necessary  to  report  it. 
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The  right  to  destroy  property,  to  prevent  the  spread  of  a 
conflagration,  has  been  traced  to  the  highest  law  of  necessity, 
and  the  natural  rights  of  man,  independent  of  society  or  civil 
government.  "It  is  referred  by  moralists  and  jurists  to  the 
same  great  principle  which  justifies  the  exclusive  appropria- 
tion of  a  plank  in  a  shipwreck,  though  the  life  of  another  be 
sacrificed;  with  the  throwing  overboard  goods  in  a  tempest, 
for  the  safety  of  a  vessel;  with  the  trespassing  upon  the  lands 
of  another,  to  escape  death  by  an  enemy.  It  rests  upon  the 
maxim,  Necemtas  inducit  privilegium  quod  jura  private," 

The  common  law  adopts  the  principles  of  the  natural  law, 
and  places  the  justification  of  an  act  otherwise  tortious  pre- 
cisely on  the  same  ground  of  necessity.  (See  American  Print 
Works  v.  Lawrence,  1  Zab.  258,  264,  and  the  cases  there 
cited.) 

This  principle  has  been  familiarly  recognized  by  the  books 
from  the  time  of  the  saltpetre  case,  and  the  instances  of  tear* 
ing  down  houses  to  prevent  a  conflagration,  or  to  raise  bul- 
warks for  the  defence  of  a  city,  are  made  use  of  as  illustra- 
tions, rather  than  as  abstract  cases,  in  which  its  exercise  is 
permitted.  At  such  times,  the  individual  rights  of  property 
give  way  to  the  higher  laws  of  impending  necessity. 

A  house  on  fire,  or  those  in  its  immediate  vicinity  which 
serve  to  communicate  the  flames,  becomes  a  nuisance,  which 
it  is  lawful  to  abate,  and  the  private  rights  of  the  individual 
yield  to  the  considerations  of  general  convenience  and  the 
interests  of  society.  Were  it  otherwise,  one  stubborn  person 
might  involve  a  whole  city  in  ruin,  by  refusing  to  allow  the 
destruction  of  a  building  which  would  cut  off  the  flames  and 
check  the  progress  of  the  fire,  and  that,  too,  when  it  was  per- 
fectly evident  that  his  building  must  be  consumed. 

The  respondent  has  invoked  the  aid  of  the  constitutional 
provision  which  prohibits  the  taking  of  private  property  for 
public  use,  without  just  compensation  being  made  therefor. 
This  is  not  "a  taking  of  private  property  for  public  use," 
within  the  meaning  of  the  Constitution. 

The  right  of  taking  individual  property  for  public 
purposes  ^belongs  to  the  State,  by  virtue  of  her  right     [74] 
of  eminent  domain,  and  is  said  to  be  justified  on  the 
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ground  of  State  necessity;  but  this  is  not  a  taking  or  a  de- 
struction for  a  public  purpose,  but  a  destruction  for  the  ben- 
efit of  the  individual  or  the  city,  but  not  properly  of  the 
State. 

The  counsel  for  the  respondent  has  asked,  who  is  to  judge 
of  the  necessity  of  the  destruction  of  property? 

This  must,  in  some  instances,  be  a  difficult  matter  to  deter- 
mine. The  necessity  of  blowing  up  a  house  may  not  exist, 
or  be  as  apparent  to  the  owner,  whose  judgment  is  clouded 
by  interest,  and  the  hope  of  saving  his  property,  as  to  others. 
In  all  such  cases  the  conduct  of  the  individual  must  be  regu- 
lated by  his  own  judgment  as  to  the  exigencies  of  the  case. 
If  a  building  should  be  torn  down  without  apparent  or  actual 
necessity,  the  parties  concerned  would  undoubtedly  be  liable 
in  an  action  of  trespass.  But  in  every  case  the  necessity 
must  be  clearly  shown.  It  is  true,  many  cases  of  hardship 
may  grow  out  of  this  rule,  and  property  may  often  in  such 
cases  be  destroyed,  without  necessity,  by  irresponsible  per- 
sons, but  this  difficulty  would  not  be  obviated  by  making  the 
parties  responsible  in  every  case,  whether  the  necessity  ex- 
isted or  not. 

The  legislature  of  the  State  possess  the  power  to  regulate 
this  subject  by  providing  the  manner  in  which  buildings  may 
be  destroyed,  and  the  mode  in  which  compensation  shall  be 
made;  and  it  is  to  be  hoped  that  something  will  be  done  to 
obviate  the  difficulty,  and  prevent  the  happening  of  such 
events  as  those  supposed  by  the  respondent's  counsel. 

In  the  absence  of  any  legislation  on  the  subject,  we  are 
compelled  to  fall  back  upon  the  rules  of  the  common  law. 

The  evidence  in  this  case  clearly  establishes  the  fact,  that 
the  blowing  up  of  the  house  was  necessary,  as  it  would  have 
been  consumed  had  it  been  left  standing.  The  plaintiffs  can- 
not recover  for  the  value  of  the  goods  which  they  might  have 
saved:  they  were  as  much  subject  to  the  necessities  of  the 
occasion  as  the  house  in  which  they  were  situate;  and  if 
in  such  cases  a  party  was  held  liable,  it  would  too  frequently 
happen,  that  the  delay  caused  by  the  removal  of  the  goods 

would  render  the  destruction  of  the  house  useless. 
[75]         *The  Court  below  clearly  erred  as  to  the  law  appli- 
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cable  to  the  facts  of  this  case.    The  testimony  will  not  war- 
rant a  verdict  against  the  defendant. 
Judgment  reversed* 


CONNALLEY,  Appellant,    v.    STLYESTEB   F.    PECK, 

bobebt  mcidowell,  john  a.  peck,  james  b. 
Mcdowell,  bobebt  mills,  david  g.  mills, 

and  JOHN  McNISH,  Bespondents. 

Yabiaitcb,  Amendment  to  Pleadings.— Where  the  proof  does  not  sustain  the  al- 
legations of  the  bill,  and  where  bj  the  proof,  the  complainant  would  be  entitled 
to  relief  in  a  court  of  equity,  if  his  pleadings  had  been  properly  framed,  an 
amendment  should  be  allowed  or  directed,  to  conform  the  pleadings  to  the  facts 
which  ought  to  be  in  issue,  in  order  to  enable  the  Court  to  decree  fully  on  the 
merits;  and  whenever  this  is  not  done,  it  is  error. 

Appeal  from  the  Fifth  Judicial  District,  San  Joaquin 
County. 

The  complaint  sets  forth  that  the  plaintiff  obtained  judg- 
ment in  the  District  Court  against  defendant,  on  the  3d  Feb- 
ruary, 1851,  for  $3921,  with  interest  at  eight  per  cent,  per 
month,  which  was  duly  recorded,  February  6th,  1851.  That 
he  issued  several  executions  thereon  without  effect,  and  on 
the  13th  September,  issued  an  alias  execution  to  the  sheriff 
of  San  Joaquin  County,  who  levied  on  a  lot  in  the  city  of 
Stockton,  of  which  the  plaintiff  became  the  purchaser,  at 
sheriff's  sale,  on  the  9th  October,  1850,  and  holds  the  sheriff's 
deed  for  the  same.    Which  lot  plaintiff  further  shows  was, 

on  the day  of ,  1850,  purchased  by  Sylvester  F. 

Peck,  for  14500,  from  one  Charles  Weber,  when  the  greater 
part  of  the  purchase-money  was  paid,  and  a  bond  for  title 
duly  made  and  delivered,  together  with  the  possession  of  the 
lot,  the  conveyance  to  be  made  when  the  residue  of  the  pur- 
chase-money should  be  paid.  That  Peck  erected  buildings 
thereon,  and  leased  them,  receiving  rent  from  the  tenants, 
out  of  which  the  residue  of  the  purchase -money  due  to 
Weber,  except  about  $400,  was  paid  previous  to  the  levy  and 
sale,  and  the  entire  balance  since  the  levy,  etc 
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[76]  *That  John  A,  Peck  was  lately  associated  in  busi- 
ness, in  the  city  of  New  Orleans,  with  defendant, 
Bobert  McDowell,  under  the  firm  of  McDowell  &  Peck;  that 
defendants,  Bobert  and  James  B.  McDowell,  and  Bobert  and 
David  Mills,  are  co-partners  in  the  city  of  New  Orleans,  in 
the  name  of  McDowell,  Mills  &  Co.,  and  are  the  assignees 
or  successors  in  business  of  McDowell  &  Peck,  aforesaid. 
That  the  defendant,  John  McNish,  who  claims  to  be  the 
agent  of,  or  attorney  in  fact,  of  the  late  firm  of  McDowell  & 
Peck,  and  also  of  the  firm  of  McDowell,  Mills  &  Co.,  is  now 
in  the  receipt  of  the  rents,  etc.,  of  the  said  lot,  and  refuses 
to  pay  the  same  to  the  plaintiff,  or  to  account  to  him  therefor, 
in  fraud  of  plaintiff's  rights,  etc.  That  defendants,  colluding, 
etc.,  pretend  the  title  to  the  said  lot  is  in  McDowell,  Mills  & 
Co.,  by  transfer  from  Sylvester  Peck  to  McDowell  &  Peck, 
and  from  them  to  McDowell,  Mills  &  Co. 

And  charges  that  defendants  fraudulently,  after  the  levy 
and  sale  to  plaintiff  as  aforesaid,  caused  Weber  to  make  a 
deed,  conveying  the  legal  title  of  the  lot  to  said  McDowell  & 
Peck,  but  fraudulently  had  the  same  antedated,  so  as  to  bear 
date  February  1st,  1851,  and  that  McNish,  about  the  same 
time,  pretending  to  act  as  attorney  in  fact  for  McDowell  & 
Peck,  conveyed  the  same  to  McDowell  &  Mills,  which  deed 
was  also  fraudulently  antedated,  so  as  to  bear  date  1st  Sep- 
tember, 1851.  That  the  first  deed  was  acknowledged  17th 
September,  and  recorded  the  23d  of  the  same  month;  and 
the  second  was  acknowledged  the  22d,  and  recorded  the  23d 
September,  1851;  which  deeds  plaintiff  charges  were  made 
without  any  consideration,  save  the  payment  of  the  purchase- 
money  out  of  the  rents,  etc.,  and  were  made  to  defraud  cred- 
itors, and  are  void  against  the  plaintiff;  and  prays  that  de- 
fendant be  compelled  to  answer  on  oath;  enjoined  from  col- 
lecting any  more  rents,  etc. ;  for  a  receiver;  the  pretended  con- 
veyances to  be  declared  fraudulent  and  void,  and  plaintiff  vested 
with  the  legal  title;  and  such  other  and  further  relief,  etc. 

John  A.  Peck,  one  of  defendants,  answered,  that  Sylvester 
Peck,  in  the  year  1850,  with  the  advice  and  consent  of  this 
defendant,  made  a  contract  with  Weber,  mentioned  in  the 
complaint,  for  the  purchase  of  the  said  lot  in  Stockton. 
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That  this  defendant,  and  Robert  McDowell,  doing 
business  in  *New  Orleans,  tinder  the  name  of  McDow-  [77] 
ell  &  Feck,  and  the  said  Sylvester  Peck,  and  one  Bead- 
ing, doing  business  at  Vicksburg,  under  the  firm  of  Beading 
&  Peck,  were  jointly  interested  in  shipping  certain  lumber 
and  houses  to  California,  each  firm  being  entitled  to  half  the 
profits,  and  to  share  half  the  losses  arising  from  the  venture. 
That  the  buildings  erected  on  the  lot  in  Stockton  was  a  part 
of  those  shipped  on  joint  account  for  said  firms;  that  the 
said  lot  was  so  purchased  for  account  of  the  said  joint  con- 
cern, and  that  the  funds  of  McDowell  &  Peck,  of  New  Or- 
leans, were  paid  therefor;  that  Sylvester  F.  Peck  had  no 
further  interest  in  the  purchase  of  said  lot  or  buildings 
erected  thereon,  than  as  a  portion  of  said  joint  venture,  and 
that  the  deed  of  the  said  lot  was  taken  in  the  name  of  Mc- 
Dowell &  Peck,  because  they  were  the  creditors,  as  between 
the  partners  in  the  said  venture,  having  made  by  far  the 
largest  advance  on  account  thereof.  That  the  firm  of  Mc- 
Dowell, Mills  &  Co.  succeeded  to  that  of  McDowell  &  Peck, 
and  to  them  was  duly  transferred  the  said  lot  and  buildings, 
they  taking  the  place  of  McDowell  &  Peck  in  the  said  joint 
venture. 

That  the  firm  of  Beading  &  Peck  are  indebted  to  the  firm 
of  McDowell,  Mills  &  Co.  over  $40,000  for  their  share  of  the 
losses  sustained  in  the  venture;  that  the  lot,  etc.,  is  partner- 
ship property,  and  liable  as  such,  and  will  prove  insufficient 
to  pay  McDowell,  Mills  &  Co.  the  amount  of  their  advances 
over  and  above  those  made  by  Beading  &  Peck. 

That  this  defendant  has  no  knowledge  as  to  the  antedating 
of  the  deeds  as  charged,  and  leaves  the  plaintiff  to  his  proof, 
and  denies  all  collusion,  fraud,  etc.,  and  disclaims  any  interest 
in  the  lot  or  buildings.     Sworn  to  4th  February,  1852. 

The  answer  of  Bobert  McDowell,  James  K.  McDowell, 
Robert  Mills,  David  G.  Mills,  and  John  McNish,  admits  the 

contract  for  the  lot,  in ,  1850,  between  S.  F.  Peck  and 

Weber,  but  denies  that  the  purchase-money,  or  any  part  of 
it,  was  paid  by  S.  F.  Peck  to  Weber,  but  that  he,  shortly 
after  the  contract,  transferred  his  interest  therein  to  J.  Mc- 
Nish, as  the  agent  of  McDowell  &  Peck,  who  rented  the 
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buildings,  using  the  lumber,  materials,  and  money  belonging 
to  McDowell  A  Peek;  and  as  agent  aforesaid,  paid  to 
[78]  Weber  the  entire  amount  of  the  purchase-money  ♦con- 
tracted to  be  paid  by  S.  F.  Peck,  out  of  funds  belong- 
ing to  McDowell  &  Peck,  and  took  the  deed  to  them,  who, 
by  the  said  agent,  conveyed  the  lot,  on  the  1st  September,  to 
McDowell  A  Mills;  and  denies  that  S.  F.  Peck  ever  paid  any 
portion  of  the  purchase-money  for  said  lot,  or  that  he  erected 
any  buildings  thereon,  or  exercised  any  control  over  the  same 
after  the  conveyance  to  McNish,  as  agent  of  McDowell  &  Peck, 
who  received  the  rents,  etc. ;  and  that  Weber,  on  the  payment 
of  the  purchase-money,  as  aforesaid,  by  McNish,  on  the  1st 
February,  1851,  conveyed  the  said  lot  to  McDowell  &  Peck, 
who  by  McNish,  their  agent,  conveyed  the  same,  for  a  valu- 
able consideration,  on  the  1st  day  of  September,  to  McDow- 
ell &  Mills;  and  denies  all  fraud,  etc.,  all  the  allegations  of 
the  complaint  not  admitted,  etc.,  and  prays  judgment  for 
costs,  etc. 

Sylvester  F.  Peck  deposed  that  he  purchased  the  lot  of 
Weber,  in  the  last  of  July  or  beginning  of  August,  1850:  the 
price  agreed  to  be  paid  was  $4500 — $1000  in  sixty  days  from 
the  date  of  the  title-bond,  the  second  in  ninety  days,  and  so 
on.  All  the  payments  were  made  up  to  the  time  the  title- 
bond  was  transferred,  by  lumber  and  the  proceeds  of  tho 
yard,  except  about  $400,  as  appeared  by  the  books  kept  by 
McNish,  who  was  the  agent  of  the  company,  and  acting  under 
deponent's  directions;  deponent  transferred  the  title-bond  in 
the  latter  part  of  December  or  forepart  of  January,  1851,  and 
knows  nothing  of  the  payments  since  the  transfer.  The  title- 
bond  was  executed  by  Weber  to  deponent,  but  Bobert  Mc- 
Dowell, John  A.  Peck,  A.  B.  Beading,  and  himself,  were  the 
parties  interested,  each  equally.  Deponent  assigned  the  bond 
and  all  the  property  and  debts  to  McDowell  and  J.  A.  Peck, 
and  delivered  it  to  their  agent  McNish,  expressly  to  pay, 
first,  the  mechanics  for  building  on  the  lot;  secondly,  to  pay 
D.  W.  Oonnalley,  the  plaintiff,  for  money  borrowed  of  him, 
for  the  use  of  the  company,  and  other  purposes  specified — 
the  balance,  if  any,  to  go  to  McDowell  &  Peck,  to  cover  ad- 
vances made  by  them  above  those  made  by  Beading  &  S.  F. 

84 


Jan.  1863.]  Connalley  v.  Peck.  79 

Feck;  and  this  transfer  was  made  in  consideration  of  the 
agreement  of  McDowell  &  Peck,  by  McNish,  their  agent,  to 
assume  and  pay  the  demands  above  specified.  The  debt  to 
Connalley  was  the  same  on  which  he  obtained  judg- 
ment for  $3921.  *The  money  so  borrowed  was  ap-  [79] 
plied  to  the  use  of  the  company.  The  business  of  the 
company,  in  the  purchase  of  the  lot,  and  erection  of  the 
buildings,  and  its  general  business,  was  done  in  deponent's 
name,  but  for  its  benefit. 

Plaintiff  also  produced  a  paper,  signed  by  John  McNish, 
dated  May  18th,  1851,  by  which  he,  McNish,  bound  himself 
"  to  appropriate  the  proceeds  of  the  lumber,  and  of  the  real 
estate  in  Stockton,  belonging  to  McDowell  &  Peck,  and  Bead- 
ing &  Peck,  to  the  payment  of  the  debts  due  by  them,  giving 
D.  W.  Connalley  the  preference  of  his  claim  against  said 
concern." 

Edward  Harrison  deposed  that  the  deeds  from  Weber  to 
McDowell  &  Peck,  and  from  McNish,  attorney,  etc.,  to  Mc- 
Dowell, Mills  &  Co.  were,  at  the  request  of  McNish,  prepared 
by  him  (the  witness) ;  that  they  were  prepared  and  signed 
about  the  time  of  their  respeetive  dates,  but  remained  in  his 
possession,  or  were  not  in  fact  delivered,  until  the  date  of 
the  acknowledgment  of  each  respectively;  that  no  one  of  de- 
fendants was  present,  except  McNish,  who,  as  to  the  last- 
mentioned  deed,  assumed  to  act  for  both  grantor  and  grantee. 

John  McNish,  on  the  part  of  defendant,  deposed  that  he 

came  from  New  Orleans  to  California  about  the day  of 

,  1850;  that  as  soon  as  the  title-bond,  from  Weber  to 

8.  F.  Peck,  was  made,  he,  as  agent  of  McDowell  &  Peck, 
took  possession  of  the  lot,  superintended  the  erection  of  the 
buildings  thereon,  and  other  business  of  the  concern,  and  has 
had  continued  possession  ever  since,  as  agent  of  the  parties 
in  interest;  that  he  attended  to  the  making  the  payments  of 
the  purchase-money  to  Weber;  that  there  was  no  dissolution 
of  the  partnership  at  the  time  of  the  assignment  of  the  bond 
between  Beading  &  Peck,  and  McDowell  &  Peck.  That  when 
he  made  the  writing  above  mentioned,  to  pay  the  judgment 
due  to  plaintiff,  he  did  so  under  a  misrepresentation  made  by 
8.  F.  Peck,  by  which  he  was  induced  to  believe  that  the 
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judgment  was  recovered  against  each  of  the  partners  in  the 
concern. 

That  the  buildings  were  erected  on  the  lot,  and  the  entire 

amount  of  the  purchase-money  paid  to  Weber,  from  the  funds 

of  the  firm  of  McDowell  &  Peck,  by  the  witness,  as  agent  of 

the  said  firm,  from  moneys  arising  from  the  sale  of 

[80]     lumber  or  ^buildings,  shipped  by  McDowell  &  Peck, 

of  New  Orleans,  and  Beading  &  Peck,  of  Vicksburg. 

The  title-bond,  and  the  several  deeds,  assignments,  powers 
of  attorney,  and  papers  referred  to  by  the  witnesses,  were 
given  in  evidence. 

The  parties  having  waived  their  right  to  trial  by  jury,  the 
cause  was  submitted  to  the  Court,  who  found  for  defendant, 
and  ordered  judgment  accordingly,  and  plaintiff  appealed. 

A  new  trial  was  not  moved. 

The  Court  below,  upon  the  facts  in  evidence,  found  the 
judgment  of  plaintiff,  the  levy,  sale,  and  sheriffs  deed  for  the 
lot,  as  above  set  forth. 

Also  the  contract  between  S.  P.  Peck  and  Weber,  for  the 
lot,  the  title-bond;  which  bond  was  never  recorded;  the 
transfer  on  the  1st  December,  by  S.  F.  Peck  to  McNish, 
agent  of  S.  P.  Peck,  and  E.  McDowell,  of  New  Orleans 
(McDowell  &  Peck,)  of  all  his  right,  title,  and  interest  to 
said  lot,  buildings,  etc.,  and  to  the  title-bond.  That  Mc- 
Dowell &  Peck,  through  their  said  agent,  paid  to  Weber  the 
whole  purchase-money,  cancelled  the  bond,  and  received,  on 
the  1st  February,  1851,  a  title  from  Weber,  to  said  lot,  under 
the  names  of  Bobert  McDowell  and  John  A.  Peck,  of  New 
Orleans,  who  on  the  1st  September,  1851,  had  conveyed  to 
McDowell  &  Mills,  the  successors  of  McDowell  &  Peck. 
That  McDowell  and  Peck,  and  Beading  &  Peck,  were  jointly 
concerned  in  a  venture  of  lumber  sent  to  California;  that  S. 
F.  Peck,  of  the  firm  of  Beading  &  Peck,  brought  a  portion 
of  this  to  Stockton,  and  contracted  with  Weber  for  the  lot, 
for  the  benefit  of  the  parties  in  said  joint  venture;  that  at  the 
time  of  the  transfer,  from  S.  F.  Peck,  of  his  interest  in  the 
lot  to  McDowell  &  Peck,  McNish,  then  agent,  promised  to 
pay  a  debt  due  from  S.  F.  Peck  to  Connalley,  the  plaintiff, 
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and  that  the  promise  was  made  through  the  misrepresentation 
of  S.  F.  Peck  to  McNish. 

"The  conclusion  therefore  is,  that  at  the  time  of  levying 
the  execution,  the  defendant,  S.  F.  Peck,  had  no  interest  in 
the  property,  lot,  or  houses  levied  on,  and  that  the  other  de- 
fendants, in  whom  the  title  to  the  property  is,  are  not  liable 
under  the  judgment." 

[The  opinion  of  the  Oourt  does  not  designate  the 
special  defects  *in  the  pleadings  which  form  the  basis  [81] 
of  the  decision,  nor  that  portion  of  the  evidence  al- 
luded to  as  entitling  the  plaintiff  to  relief,  if  the  bill  had  em- 
braced it;  nor  does  the  record  show  that  the  ground  upon 
which  the  case  turned  was  assigned  for  error,  or  argued  by 
the  counsel.  The  reporter,  therefore,  can  only  give  an  ab- 
stract of  the  bill,  answers,  and  evidence,  together  with  the 
opinion  of  the  Oourt,  as  the  best  view  of  the  case  which  the 
record  affords. 

Hetdenfeldt,  Justice,  delivered  the  opinion  of  the  Oourt, 
with  which  Wells,  Justice,  concurred. 

In  the  examination  of  this  case,  two  positions  appear  to  be 
very  clear:  first,  that  the  proof  does  not  sustain  the  allega- 
tions of  the  bill;  second,  that  by  the  proof,  the  complainant 
is  entitled  to  relief  in  a  court  of  equity,  if  his  pleadings  had 
been  properly  proved. 

The  question,  therefore,  for  consideration  is,  whether  the 
Chancellor  acted  properly  in  dismissing  the  bill,  or  if  he 
should  not,  at  the  hearing,  have  directed  an  amendment  of 
the  bill,  or  leave  to  file  a  supplemental  bill. 

As  the  latter  course  would  save  expense  and  circuity  of  ac- 
tion, it  is  in  my  opinion  the  better,  if  it  can  be  sustained  by 
authority. 

The  main  conflict  between  the  cases  I  have  examined  seems 
to  be,  whether  an  amendment  or  a  supplemental  bill  should 
be  allowed. 

Judge  Story  has  treated  the  question  according  to  the  va- 
riety of  decisions.  In  his  Eq.  PL,  sec.  891,  he  says:  "If 
upon  hearing  the  cause  the  plaintiff  appears  entitled  to  relief, 
but  the  case  made  by  the  bill  is  insufficient  to  ground  a  com- 
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plete  decree,  the  Court  will  not  allow  an  amendment,  but  it 
will  sometimes  give  the  plaintiff  leave  to  file  a  supplemental 
bill,  to  bring  before  the  Court  such  matter  as  is  necessary,  in 
addition  to  the  case  in  the  original  bill."  "And  in  some  cases, 
where  a  matter  has  not  been  put  in  issue  by  a  bill  with  suffi- 
cient precision,  the  Court  has,  upon  the  hearing  of  the  cause, 
given  the  plaintiff  liberty  to  amend  the  bill." 

He  also  says,  that  amendments  are  allowed  to  de- 
[82]     fondants  *with  much  more  caution  than  to  plaintiffs. 
And  yet  it  is  uncommon  to  refuse  these  amendments 
whenever  a  proper  cade  is  made  out. 

At  sec.  902,  the  same  author  proceeds:  "Upon  the  hearing 
of  a  cause,  the  same  indulgence  will  be  granted  to  a  defend- 
ant as  to  a  plaintiff.  If  it  has  appeared  that  the  defendant 
has  not  put  in  issue  facts  which  he  ought  to  have  put  in 
issue,  and  which  must  necessarily  be  in  issue  to  enable  the 
Court  to  determine  the  merits  of  the  case,  he  will  be  allowed 
to  amend  his  answer  for  the  purpose  of  stating  those  facts." 

It  seems  to  me  that  the  true  doctrine  to  be  declared,  as  con- 
sonant with  the  authorities  and  with  the  spirit  of  equity,  is, 
that  whenever  the  evidence  conclusively  shows  the  party  en- 
titled to  relief,  an  amendment  should  be  allowed  or  directed, 
to  conform  the  pleadings  to  the  facts  which  ought  to  be  in 
issue,  in  order  to  enable  the  Court  to  decree  fully  on  the 
merits,  and  that  whenever  this  is  not  done  it  is  error. 

The  present  case  falls  within  this  doctrine,  and  it  neces- 
sarily follows  that  the  decree  must  be  reversed,  and  the  com- 
plainant below  be  permitted  to  amend  his  bill,  or  file  a  sup- 
plemental bill. 

The  ooeta  will  abide  the  event  of  the  suit 
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TERESA  SNYDER,  Appellant,  v.  ADELIA  WEBB, 

Respondent 

Parties,  JfiMncn  Woman.— The  Practice  Act  gives  to  a  married  woman  the  right 
to  sue  without  her  husband,  where  the  action  concerns  her  separate  estate. 

ifiwnm  Woman,  Separate  Property  of.— Under  the  act,  properly  owned  by  the 
wife  before  marriage,  and  that  acquired  afterwards  by  gift,  bequest,  devise,  or 
descent,  shall  be  her  separate  property. 

Idem,  Common  Property. — The  rentB  and  profits  of  the  separate  property  are  de- 
clared to  be  common  property. 

Husband  and  Wife,  Statute  Construed.— The  act  governs  if  there  be  no  marriage 
contract  containing  stipulations  contrary  thereto. 

Harriagb,  Stdtttlations  as  to  Pbopebty.— The  act  confers  on  the  parties,  before 
marriage,  an  unlimited  right  to  make  whatever  stipulations  they  may  agree 
upon  in  respect  to  property,  and  this  is  not  confined  to  property  in  ease,  but  con- 
templates property  to  be  acquired,  and  the  rents  and  profitB  of  the  present  estate. 

iiAOTTwn  Woman,  Bights  or,  how.  Secured. — Our  statute  does  not  dispense  with 
the  interposition  of  trustees  to  protect  the  wife,  except  with  respect  to  the  prop- 
erty specified  in  the  act.  In  all  other  respects,  the  common  law  remains  unal- 
tered, and  the  wife  may  resort  to  trustees  for  all  purposes  of  security. 

Husband,  when  bsoabded  as  Trustee  or  Wife.— If  the  husband  should  take 
the  rents  and  profitB  of  her  estate,  he  will  be  held  to  account  for  her  benefit, 
to  the  same  extent  as  if  he  had  undertaken  a  specific  trust. 

>  Woman,  Disability  to  Contract.— The  law  which  deprives  a  married 
woman  of  the  right  to  make  contracts  is  not  altered  by  the  statute,  unless  in 
respect  of  the  property  specified  by  it,  and  she  cannot  bring  suit  in  her  own  name 
upon  a  contract  which  she  was  not  authorised  by  the  statute  to  make. 
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Appeal  from  the  Fourth  Judicial  District. 

The  plaintiffs  complaint  sets  forth  that  on  the  4th  of  Aug- 
ust, 1851,  defendant  leased  from  plaintiff  certain  premises 
(described  in  the  lease,  which  is  set  out  under  the  hands  and 
seals  of  plaintiff  and  defendant,)  for  the  term  of  one  month, 
with  the  privilege  of  occupying  the  same  for  the  further  term 
of  three  months  thereafter,  at  the  rate  of  $450,  pay- 
[84]  able  monthly  in  advance,  *which  privilege  she  availed 
herself  of,  and  continued  in  the  occupation  thereof, 
and  claims  $450  from  the  4th  of  September,  1851,  to  the  4th 
of  October,  1851. 

Other  matters  were  claimed  by  the  plaintiff,  which  are  not 
material  to  the  case,  as  considered  by  this  Court. 

The  defendant  answered,  that  before,  and  at  the  time  of 
the  commencement  of  this  suit,  the  said  plaintiff  was,  and 
still  is,  married  to  one  Snyder,  then,  and  yet,  her  husband, 
who  is  still  living  in  the  said  city  and  county,  and  cohabiting 
with  said  plaintiff,  and  denies  that  she  (defendant)  elected  to 
continue  in  the  occupation  of  the  premises  under  the  privi- 
lege, etc.,  and  that  plaintiff  entered  upon,  and  ejected  her 
about  the  4th  of  September,  and  denies  indebtedness,  etc. 

March  4th,  a  nonsuit  was  ordered  by  the  Court,  and  judg- 
ment for  defendant  for  costs,  from  which  plaintiff  appealed. 

The  cause  was  tried  by  the  Court,  without  a  jury.  The 
plaintiff  on  the  trial  admitted  the  truth  of  the  plea  of  cover- 
ture, gave  in  evidence  the  said  lease,  and  then  a  marriage  con- 
tract between  her  and  Henry  M.  Snyder,  her  present  husband, 
which  is  set  out,  made  the  26th  of  February,  1851,  and  states 
that  the  said  Teresa  is  seised  and  possessed  of  certain  real 
and  personal  estate  in  her  own  right  (described  in  a  schedule 
annexed,)  that  a  marriage  is  about  to  be  solemnized  between 
the  said  Henry  and  the  said  Teresa,  and  that  in  consideration 
thereof  it  is  mutually  agreed  between  the  parties,  that  all 
property,  of  every  description,  which  shall  be  acquired  by 
either  of  the  said  parties  after  the  said  marriage,  whether  by 
gift,  bequest,  devise,  descent,  purchase,  or  otherwise,  shall  be 
and  remain  the  separate  property  of  the  party  so  acquiring 
the  same.    That  the  party  of  the  first  part  shall  have  no  man- 
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agement  or  control  of  the  separate  property  of  the  said 
Teresa,  bat  the  exclusive  management  and  control  thereof, 
whether  now  held  or  hereafter  acquired  by  her,  with  absolute 
power  of  disposing  of  the  same  as  she  should  see  fit,  should 
be  and  remain  in  her  during  the  said  marriage,  and  also  the 
rents,  profits,  interest  on  moneys,  etc.,  arising  from  the  sepa- 
rate property  of  either  party,  shall  not  be  deemed  common 
property,  but  that  all  such  rents,  etc.,  arising  from  the  sepa- 
rate property  of  the  said  Teresa,  or  acquired  by  her, 
shall  be  and  *remain  under  her  entire  management  and  [85] 
control,  power,  and  disposal,  during  the  said  marriage, 
etc. 

Plaintiff  then  offered  a  lease  from  Palmer,  Cooke  &  Co., 
to  her,  for  the  premises  in  question,  the  execution  of  which 
was  admitted  by  defendant,  but  objected  to  the  paper  as  ir- 
relevant, which  the  Court  sustained,  and  plaintiff  excepted. 

The  lease  is  dated  1st  of  July,  1851,  between  Palmer,  Cooke 
A  Co.,  and  Mrs.  Teresa  Snyder,  and  signed  and  sealed  by 
them. 

The  Court  below  held,  that  as  there  was  no  evidence  that 
the  subject-matter  of  the  action  was  the  separate  property  of 
the  plaintiff,  the  fact  of  the  defendant  having  covenanted  with 
the  plaintiff  does  not  raise  a  presumption  that  the  contract 
was  in  reference  to  her  separate  property,  and  inclined  to  the 
opinion  that  she  should  have  shown  a  right  to  sue,  in  her 
complaint,  by  an  averment  that  she  was  a  married  woman, 
and  that  the  action  related  to  her  separate  property.  That, 
at  all  events,  she  is  bound  to  prove  affirmatively,  that  the  suit 
relates  to  her  separate  property,  and  there  being  no  such 
proof,  judgment  of  nonsuit  was  ordered  as  above  stated. 

Charles  E.  Mount,  for  Appellant. 

The  marriage  contract  shows  that  plaintiff,  as  to  her  prop- 
erty, was  to  be  regarded  as  a  feme  sole,  and  this  as  to  after- 
acquired  property,  and  that  she  was  to  have  the  rents,  profits, 
etc.,  that  should  arise  therefrom. 

She  took  the  lease  of  Palmer  &  Cooke  as  separate  property; 
it  is  to  her,  her  heirs  and  assigns. 

The  defendant  is  estopped  by  her  lease  from  denial  of  plain- 
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tiff's  title,  and  her  right  to  sue,  unless  she  has  shown  interest 
in  the  husband.  > 

A  married  woman  may  sue  alone  where  the  action  concerns 
her  separate  property.  (Prao.  Act.,  see.  7,  p.  52;  2  Cal.  Bep. 
63.) 

McCracken  and  Brooks,  for  Bespondents. 

The  ante-nuptial  agreement  shows  that  the  property  in  ques- 
tion was  not  the  plaintiffs  separate  property,  and  that  instru- 
ment gives  her  the  control  and  rents  of  her  separate  property, 
acquired  after  marriage  as  well  as  that  held  at  the  time;  but 
it  gives  her  no  right  to  make  or  take  leases,  to  contract 
[86]  under  seal,  *or  otherwise,  nor  to  acquire  property  in 
any  other  way  than  that  pointed  out  by  law. 

The  right  of  plaintiff  to  sue  depends  on  the  7th  sec.  of  the 
Practice  Act,  which  gives  her  the  right  to  sue  without  her 
husband  where  the  action  concerns  her  separate  property. 

The  act  makes  the  separate  property  of  the  wife  to  consist 
of  property  held  before  marriage,  and  that  acquired  after  by 
gift,  bequest,  devise,  or  descent.  The  premises  come  under 
neither  of  these  heads,  and  section  2  of  the  same  act,  declares 
that  all  property  acquired  after  the  marriage,  or  otherwise, 
shall  be  common  property. 

The  parties  cannot  by  their  agreement  alter  their  rights  as 
fixed  by  the  statute.  Their  contract  can  only  reach  things 
real  or  personal,  in  esse.  Their  rights  as  husband  and  wife 
are  fixed  by  the  law,  and  the  law  cannot  be  repealed  by  con- 
tract. And  the  common  law,  where  it  is  not  altered  by  the 
statute,  remains  in  force.  Her  deed  is  a  mere  nullity.  (Chit, 
on  Con.  160;  Walker,  322;  3  Wheat.  309;  6  Ala.  737;  3 
Humph.  80;  1  N.  4  M.  33;  7  Mass.  254;  12  Pet.  346.) 

She  cannot  contract;  and  the  powers  granted  are  to  be 
limited  to  the  strict  meaning  of  the  terms  creating  the  estate. 
(4  Ves.  375.) 

The  lease,  if  of  any  force,  vested  instanter  in  the  husband. 
(5  Shep.  301;  17  Pick.  391;  5  Met.  320;  15  Cow.  587;  8  Mass. 
229.) 

Sec.  9  of  the  statute  gives  the  rents  of  common  property 
to  the  control  and  disposition  of  the  husband.    They  are  his 
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absolutely  at  common  law.  (17  Yin.  626;  2  Smedes  &  M. 
166.)  Could  be  taken  by  his  creditors  and  go  to  his  execu- 
tors. 

We  are  not  estopped  by  the  lease,  which  we  say  is  void. 
(3  J.  E.  101;  3  Bart.  634.) 

The  law  does  not  in  any  oase  allow  a  married  woman  to  sue 
without  aprochein  ami.    (6  How.  63,  233,  396.) 

Hexdekheldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

Our  Practice  Aot  gives  to  a  married  woman  the  right  to  sue 
without  her  husband  where  the  action  concerns  her  separate 
property. 

Under  the  acts  defining  the  rights  of  husband  and 
wife,  the  ^property  of  "the  wife  owned  by  her  before     [87] 
marriage,  and  that  acquired  afterwards  by  gift,  be- 
quest, demise,  or  desoent,  shall  be  her  separate  property." 

The  rents  and  profits  of  her  separate  property  are  declared 
to  be  common  property. 

The  14th  section  of  the  act  provides:  "In  every  marriage 
hereafter  contracted  in  this  State,  the  rights  of  husband  and 
wife  shall  be  governed  by  this  act,  unless  there  is  a  marriage 
contract  containing  stipulations  contrary  thereto." 

The  record  discloses  that  there  was  a  marriage  contract  be- 
tween the  plaintiff  and  her  husband,  by  which,  notwithstand- 
ing the  marriage,  she  was  to  have  the  entire  management  of 
her  separate  estate;  that  its  rents  and  profits  were  also  to  be 
a  part  of  her  separate  estate,  as  was  also  to  be  all  property 
acquired  by  her  after  marriage,  whether  by  purchase  or 
otherwise. 

It  is  now  urged  that  the  statute  is  in  derogation  of  the 
common  law,  and  must  be  strictly  construed;  that  it  confers 
no  power  on  the  wife  to  make  contracts,  and  therefore  she 
took  nothing  by  her  purchase  from  Palmer,  Cooke  &  Co.,  or 
it  enured  to  the  benefit  of  her  husband. 

The  14th  section  of  the  act  before  cited  certainly  confers 
upon  parties  an  unlimited  right  to  make  before  marriage 
whatever  stipulations  they  may  agree  upon,  in  respect  to 
property;  and  it  is  not  confined  to  property  in  esse,  because, 
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as  many  of  the  provisions  of  the  act  refer  to  property  to  be 
acquired,  and  to  the  rents  or  profits  of  the  present  estate,  it 
follows  that  it  must  contemplate  a  departure  from  these  pro- 
visions by  express  contract,  as  well  as  from  any  other. 

At  common  law,  the  separate  estate  of  a  married  woman 
was  usually,  if  not  always,  created  by  the  interposition  of  a 
trustee;  and  the  trustee  had  power,  either  by  the  terms  of  the 
covenant  or  under  the  direction  of  the  Court  of  Chancery,  to 
invest  all  money  arising  from  the  rents  and  profits  of  the  trust 
estate,  when  no  other  application  of  it  was  more  beneficial  to 
the  wife. 

In  such  cases,  the  rents  and  profits  are  always  treated  as 
part  of  the  separate  estate;  and  we  see  no  reason  why  that 
which  was  the  rule  at  common  law  should  not  be  allowed  as 
a  proper  stipulation  in  a  marriage  contract  under  our  stat- 
ute. 
[88]  *But  the  question  arises,  is  the  law  altered  which  de- 
prives a  married  woman  of  the  right  to  make  contracts? 

This  is  a  question  involving  some  embarrassment,  and  I 
have  given  it  much  deliberation.  My  first  conclusion  was 
that  in  dealing  with  separate  estates,  our  statute  intended  to 
abolish  altogether  the  formality  of  interposing  trustees,  but 
by  giving  it  the  strict  construction  which  is  required  by  the 
rules  of  law,  I  am  now  satisfied  that  such  interposition  is 
only  rendered  unnecessary  in  respect  to  the  property  speci- 
fied by  the  act.  In  all  other  respects,  the  common  law  re- 
mains unaltered.  The  wife  is  not  given  the  power  to  make 
contracts,  nor  is  such  power  necessary  for  the  preservation  of 
any  portion  of  what  is,  or  what  may  become,  her  separate 
estate.  She  may  still  resort  to  the  use  of  a  trustee  for  all 
purposes  of  security;  or,  if  her  husband  should  purchase 
or  invest  with  the  rents  and  profits  of  her  estate,  he  will  be 
held  to  account  for  her  benefit  in  the  same  manner,  and  to 
the  same  extent,  as  if  he  had  undertaken  a  specific  trust. 

It  follows,  from  this  view  of  the  question,  that  the  plaintiff 
had  no  authority  to  enter  into  the  contract  declared  upon 
with  the  defendant,  so  as  to  entitle  her  to  bring  suit  in  her 
own  name,  and  the  judgment  must  be  affirmed,  with  costs. 
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*DANIEL  LINN,  Eespondent,  v.  TWIST,  EDDY  4     [89] 
Co.,  Appellants. 

lNiw  Txial,  Statkmskt,  what  Exquisite.— If  the  statement  Died  in  rapport 
of  a  motion  for  a  new  trial,  under*  the  195th  section  of  the  Praotioe  Act,  is  not 
sealed  by  the  Judge,  it  cannot  be  therefore  inferred  that  it  was  agreed  to. 
Such  statement  must  either  be  agreed  to,  or  it  must  be  sealed  by  the  Judge,  and  * 
one  of  these  conditions  must  be  shown  affirmatively.  In  the  absence  of  both, 
such  statement  will  be  rejected. 

Appeal  from  the  Tenth  Judicial  District. 

This  was  a  suit  brought  for  the  recovery  of  $1000,  which 
the  plaintiff  claimed  of  defendant  for  thirty  mining  claims, 
and  a  cabin,  sold  and  delivered,  as  the  complaint  alleges,  by 
the  plaintiff  to  the  defendants. 

The  defendants  deny  any  purchase  of  claims  or  cabin  from 
plaintiff,  and  deny  all  indebtedness  to  him.  The  cause  was 
tried  by  a  jury,  who  found  for  the  plaintiff  $1000,  for  which 
judgment  was  entered,  with  costs,  etc. 

The  defendants  moved  for  a  new  trial,  which  the  Court 
below  refused;  and  from  this  order  the  defendants  appealed. 

Several  witnesses  were  examined  by  the  respective  parties, 
and  the  testimony  taken  was  embraced  in  the  statement 
offered  in  support  of  the  motion  for  a  new  trial,  but  the  state- 
ment was  not  agreed  to  by  the  parties,  nor  sealed  by  the  Judge 
below.  This  defect  was  the  only  point  considered  in  the 
opinion  of  the  Court. 

The  briefs  filed  do  not  discuss  the  ground  of  decision. 

Heidenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  195th  section  of  the  Practice  Act,  referring  to  the 
statement  to  be  made  in  support  of  an  application  for  a  new 
trial,  says:  "Such  statement,  when  containing  any  portion 
of  the  evidence  of  the  case,  and  not  agreed  to  by  the  adverse 
party,  shall  be  sealed  by  the  Judge,  upon  notice." 

It  is  now  insisted,  that  because  the  statement  in  this  case 

1  Denied,  Dickinson  t>.  VanHorn,  9  OaL  210. 
Gal.  Bvmf  vol.  m.— 7  97 


90  Bahsay  t7.  Chandleb.  [Sup.  Ct 

is  not  sealed  by  the  Judge,  it  must  be  inferred  that  it 

[90]     was  agreed  to.    *To  this  argument  I  cannot  assent.    It 

is  very  clear,  that  to  make  the  statement  good,  it  must 

either  be  agreed  to  or  it  must  be  sealed  by  the  Judge;  and 

one  of  these  conditions  must  be  shown  affirmatively. 

That  it  is  not  sealed  by  the  Judge,  instead  of  proving  that 
it  was  agreed  to  by  the  parties,  imposes  on  the  appellant  the 
necessity  of  showing  that  it  was  agreed  to;  and  as  the  record 
does  not  show  this,  the  statement  must  be  rejected. 

Any  other  practice  than  that  here  indicated  would  be  loose 
and  dangerous.  No  mode  is  pointed  out  for  a  party  to  dis- 
agree to  a  statement,  and  the  burden  ought  to  be  put  on  the 
one  who  desires  to  make  it  perfect.  A  statement  may  be  filed 
which  would  be  a  distortion  of  the  case  as  really  proved:  this 
of  course  would  not  be  agreed  to,  nor  would  the  Judge  seal 
it  as  correct;  and  yet,  being  on  file  as  the  statement  of  the 
party  for  the  purpose  of  a  new  trial,  it  would  be  copied  into 
the  record,  and  sent  for  adjudication  to  this  Court. 

The  judgment  must  be  affirmed. 


RAMSAY  et  al.,  Respondents,  v.  CHANDLEB  et  al., 
Appellants. 

StoisAycnfc,  Decree  nr  Abatement  of.— Where  a  nuisance,  hy  overflowing  plain* 
tififo'  mining  claim  by  means  of  a  dam  erected  by  defendants,  was  found,  the  de- 
cree should  have  ordered  such  a  reduction  of  the  dam  as  would  have  prevented 
any  overflow,  from  that  cause,  of  the  plaintiffs'  ground;  or,  if  necessary,  an  en- 
tire abatement 

1  Injunction,  when  Allowed.— And  a  perpetual  injunction  to  restrain  the  defend- 
ants from  raising  their  dam  higher  than  the  point  designated  was  allowed. 

Appeal  from  the  Eleventh  Judicial  District. 

The  complaint  sets  forth  that  the  plaintiffs  are  owners  of  a 
certain  mining  claim  on  the  South  Fork  of  American  Kiver; 
and,  about  the  1st  April,  1850,  had  erected  a  dam  and  dug  a 
race  sufficient  to  carry  off  the  water,  and  leave  the  bed  of  the 
river  dry  enough  to  work  for  gold  and  for  mining  purposes; 

»  Oited,  Kittle  t>.  Pfeiffer,  22  Oal.  492. 
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and  set  forth  title,  claiming  under  Winters,  Marshall,  and 
others,  the  admitted  owners,  who  also  granted  the  right 
to  plaintiffs  to  tear  *down  an  old  milldam,  so  as  to     [91] 
head  off  the  said  stream  above,  and  enable  plaintiffs 
to  work  out  the  space  occupied  by  the  millpond. 

That  said  defendants,  about  the  25th  Jane,  1851,  erected  a 
dam  across  the  said  stream,  below  said  mill,  and  obstructed 
the  current,  so  as  to  throw  back  the  water  and  overflow  the 
whole  claim  of  plaintiffs,  and  prevent  them  from  working  it 
from  June  25th,  1851,  to  5th  July,  to  their  damage  $3000; 
and  pray  an  abatement  of  the  nuisance. 

The  bill  further  charges,  that  defendants  are  about  to  erect 
an  addition  upon  their  said  dam,  which  if  done  will  wholly 
ruin  their  said  claim;  that  they  (defendants)  are  wholly  in- 
solvent; and  therefore  pray  for  an  injunction  to  restrain  them 
from  raising  the  said  dam.  The  bill  was  sworn  to  by  two  of 
the  plaintiffs;  and  the  Court  granted  the  writ  of  injunction  as 
prayed  for. 

The  defendants  first  demurred  to  the  complaint,  and  then 
answer  and  say,  that  long  before  the  plaintiffs  had  purchased 
or  established  their  claim,  in  June  or  July,  1850,  defendants 
had  contracted  with  Winters  and  Marshall,  and  others,  the 
owners,  who  conveyed  to  defendants  the  right  to  excavate  a 
race  on  the  said  South  Fork,  below  Oolonna,  and  to  turn  said 
stream  from  its  course,  and  to  erect  a  dam  for  that  purpose 
at  the  point  where  the  dam  is  at  present,  and  to  flow  back  the 
water  so  much  as  to  enable  them  to  work  the  bed  of  said 
river,  below  said  dam,  for  gold-mining  purposes;  and  for  any 
injury  that  said  mill  company  might  sustain  in  consequence 
of  the  dam,  defendants  agreed  to  pay,  and  are  bound  to  pay, 
ten  percent,  of  all  gold  mined  on  said  claim;  and  defendants 
claim  a  right  to  flow  back  the  water,  under  the  said  contract, 
as  far  as  necessary  to  enable  them  to  drain  and  work  the  bed 
of  said  river.  They  also  claim  by  priority  of  location;  and 
pray  a  dissolution  of  the  injunction,  etc. 

The  cause  was  submitted  to  the  Court  without  a  jury. 

Both  parties  claimed  under  the  same  company,  called  "The 
Colonna  Sawmill  Company,"  of  which  Winters  and  Marshall 
are  members. 
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Plaintiffs  proved,  that  in  December,  1851,  they  purchased 
of  said  company  their  entire  right  to  the  mill,  (except  the 
house  and  machinery,)  milldam,  the  mining  claim  described 
in  the  bill,  the  water  privileges  of  said  company,  the 
[92]  right  to  tear  away  the  *dam,  to  cut  a  race  for  the  pur- 
pose of  draining  the  bed  of  the  river  for  mining  pur- 
poses, and  raising  a  dam  at  the  head  of  the  race  for  divert- 
ing the  water,  for  which  they  paid  $7500  down,  and  were  to 
pay  five  per  cent,  out  of  all  the  gold  taken  from  the  said 
claim;  and  that  plaintiffs  took  possession  immediately  after 
said  purchase,  and  expended  thereon  labor  and  money  to  the 
amount  of  forty  or  fifty  thousand  dollars.  To  the  introduc- 
tion of  this  testimony  defendants  objected.  The  Court  over- 
ruled the  objection,  and  defendants  excepted. 

Plaintiffs  further  proved,  that  about  the  25th  June,  1851, 
they  had  completed  their  race,  and  had  turned  the  water  of 
the  river  into  it,  by  means  of  a  dam  at  the  head  thereof,  and 
had  drained  the  bed  for  mining  purposes,  and  were  proceed- 
ing to  take  from  said  dam  large  quantities  of  gold,  when  the 
defendants  erected  a  dam  about  eight  feet  high  across  the 
said  river,  and  flowed  the  said  river  back  on  the  mill-wheel  to 
the  depth  of  two  or  three  feet,  and  on  the  plaintiffs'  claim  to 
the  same  depth,  and  prevented  the  plaintiffs  from  working  the 
same;  that  plaintiffs  had  100  men  at  the  time,  who  were  pre- 
vented from  working  by  the  back-water,  from  the  25th  June 
until  the  trial,  and  that  labor  was  worth  from  four  to  five 
dollars  per  day. 

Defendants  read  in  evidence  certain  articles  of  agreement, 
made  with  the  mill  company  on  the  17th  June,  1850,  author- 
izing defendants  to  cut  a  race  or  canal  across  a  neck  of  the 
mill  company's  land,  near  the  said  mine,  so  as  to  lay  bare  the 
bed  of  the  said  river  for  mining  purposes.  That  they  com- 
menced immediately  after  the  date  of  the  articles  on  the  tun- 
nel, and  in  November  on  the  dam,  which  in  March,  1851,  was 
raised  to  its  present  height;  a  part  of  the  dam  was  washed 
away,  and  was  replaced  shortly  before  this  suit  was  brought, 
and  is  no  higher  than  is  necessary  to  turn  the  water  into  the 
tunnel  as  the  same  is  now  constructed. 

Plaintiffs  proved  that  the  mill  was  in  operation,  at  the  time 
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the  agreement  was  made  between  the  mill  company  and  de- 
fendants, and  making  from  six  to  eight  hundred  dollars  per 
day. 

They  also  proved  that  there  was  about  22  feet  fall  from 
where  the  water  enters  the  tunnel  to  where  it  is  discharged, 
the  principal  portion  of  which  was  at  the  lower  end;  that  the 
tunnel  could  have  been  cut  deeper  some  two  or  three 
feet,  but  at  a  large  *expense,  as  the  floor  was  granite.  [93] 
It  was  also  proved  that  the  tunnel  might  have  been 
made  wider  at  the  upper  end,  and  of  the  same  depth,  without 
very  great  expense,  and  if  enlarged  either  way,  the  water 
might  be  carried  off  without  flooding  plaintiffs'  dam  and  pool. 

The  Court  found  that  defendants  had  trespassed  on  plain- 
tiffs' rights  by  throwing  back  the  water  upon  their  mining 
claims  to  the  depth  of  two  feet,  and  ordered  that  the 
plaintiffs,  within  ten  days,  reduce  the  water  to  the  same  ex- 
tent, and  in  the  manner  least  injurious  to  defendants'  dam; 
and  that  the  injunction  issued  be  perpetual,  and  that  defend- 
ants be  forever  enjoined  from  constructing  any  impediment 
in  the  river,  so  as  to  raise  the  water  above  the  point  to  which 
it  is  directed  to  be  reduced  by  ihis  judgment. 

No  briefs  are  on  file. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court 
Wells,  Justice,  concurred. 

No  points  have  been  filed  in  this  case  by  the  counsel  on 
either  side,  and  we  have  had  to  examine  it  without  such  aid. 

It  is  a  bill  in  Chancery  for  the  abatement  of  a  milldam.  In 
the  decisions  of  the  Court  below  upon  the  admission  of  evi- 
dence I  can  see  no  error. 

The  decree  of  the  Court  requires  a  diminution  of  the  de- 
fendants' dam  to  the  extent  of  two  feet.  The  only  evidence 
on  the  question  of  injury  shows  that  the  plaintiffs'  claim  was 
overflowed  two  or  three  feet.  The  right  is  clearly  with  the 
plaintiffs,  and  so  the  District  Judge  found.  The  decree 
should  have  ordered  such  a  diminution  of  the  defendants' 
erection  as  would  have  prevented  any  overflow,  from  that 
cause,  of  the  plaintiffs'  mining  ground,  or  if  necessary,  an 
entire  abatement. 
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I  do  not  think  the  decree  has  gone  beyond  what  is  clearly 
warranted  by  the  evidence. 
Judgment  affirmed,  with  costs. 


[94]    *D.  O.  MILLS,  J.  MILLS,  and  E.  TOWNSEND, 
Respondents,  v,  DUNLAP  and  B.  McCULLOOH, 

Appellants. 

DsposrnoN,  Objection  to,  when  to  be  taken.— A  motion  to  suppress  the  read- 
ing of  a  deposition,  before  the  case  in  which  it  was  taken  is  put  upon  trial,  is  pre- 
mature; the  proper  time  to  object  to  such  deposition  is  when  it  is  offered  in  evi- 
dence on  the  trial. 

Idem,  Decision  on  Motion  in  Discbbtion  of  Court.— The  decision  of  such  mo- 
tion restB  in  the  sound  discretion  of  the  Court,  who  must  decide  upon  the  suffi- 
ciency, or  otherwise,  of  the  grounds  upon  which  such  motion  is  made. 

Idem,  Pabol  pboof  of  Nonas.— Proof  of  notice  to  take  a  deposition  where  the 
written  notice  was  defective,  was  held  good,  when  made  by  parol,  and  conforms 
substantially  to  the  statute. 

Nonas,  Vaudity  of.— A  slight  error  in  the  title  of  a  cause,  where  there  is  no 
other  suit  pending  between  the  parties,  will  not  invalidate  the  notice. 

Certificate  of  Notary,  as  Evidence.— The  certificate  of  the  notary  as  set  forth 
in  the  case  was  sufficient. 

Appeal  from  the  Sixth  Judicial  District. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  Court. 
The  plaintiff  claimed  of  defendant  the  value  of  certain  prop- 
erty, which  had  been  seized  by  the  sheriff,  on  execution  issued 
by  Dunlap  against  Solms  and  Hutchinson,  and  which  he 
claimed  as  his  own  property.  In  the  course  of  the  proceed- 
ings, the  deposition  of  G.  W.  Solms  taken  before  a  notary, 
was  filed,  February  19th,  1852,  on  the  part  of  the  plaintiff, 
and  on  the  same  day  defendant  moved  the  Court  to  suppress 
ih».  reading  of  the  same,  for  the  following  reasons: 

1.  Because  notice  of  the  taking  was  not  given  as  required 
by  law. 

2.  Because  the  deposition  was  not  taken  in  the  above  en- 
titled cause,  but  in  some  other. 

3.  Because  the  order  in  reference  to  taking  the  same  was 
not  made  in  this  action,  but  in  the  case  of  D.  O.  Mills  et  aL 
v.  P.  Dunlap. 
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4,  5.  Because  the  affidavit  upon  which  said  order  was  based 
is  insufficient  in  law,  is  void  for  uncertainty,  and  was  not 
taken  and  certified  as  required  by  law. 

6,  7.  The  notice  did  not  state  the  time  or  place  where 
the  "deposition  would  be  taken,  nor  was  it  signed  by     [95] 
plaintiffs  or  their  attorney. 

8.  The  deposition  was  not  read  to  witness  by  the  officer, 
and  corrected  by  him  before  it  was  subscribed. 

9.  The  time  and  place  of  taking  is  not  set  out. 

10.  Is  not  certified  as  required  by  law. 

11.  The  witness  was  pot  sworn  before  his  examination. 
The  Court  overruled  the  motion  to  suppress,  and  defend- 
ants excepted. 

The  trial  was  then  proceeded  with,  and  a  verdict  for  plain- 
tiffs was  rendered.  *A  motion  for  a  new  trial  was  overruled, 
and  this  appeal  was  taken. 

On  the  hearing  of  the  motion  to  suppress  the  deposition  of 
Solms  the  notice  was  produced,  addressed  to  P.  Dunlap, 
"that  witness  would  be  examined,  on  plaintiffs'  behalf,  this 
day,  at  the  office  of  Winans  &  Hyer,  No.  73  I  Street,  at  2 
o'clock,  P.  x.,  before  0.  0.  Sackett,  a  notary  public  in  and  for 
Sacramento  County." 

The  notice  is  not  dated. 

The  order  for  taking  the  above  deposition  was  based  upon 
the  oath  of  D.  O.  Mills,  plaintiff,  that  Solms  was  a  material 
witness,  and  was  about  to  leave  the  country  in  which  the  suit 
was  to  be  tried,  and  would  probably  be  absent  when  his  tes- 
timony would  be  required. 

John  G.  Hyer,  attorney  for  plaintiff,  was  offered,  to  prove 
that  defendant  had  notice  of  the  time  and  place  of  taking  the 
deposition.  Defendant  objected  to  the  proof  by  parol,  as  the 
law  requires  such  proof  to  be  in  writing;  which  objection 
was  overruled,  and  defendant  excepted.  The  witness  testified 
that  he  had  served  notice  on  defendant  that  the  deposition 
would  be  taken  between  11  and  12  o'clock  m.,  of  the  day  said 
notice  bears  date;  that  defendant  told  witness  he  could  not 
attend,  and  that  if  he  could  shut  the  deposition  out,  he  would. 

The  return  of  the  notary  stated* that  the  depositions  were 
swonv  etc.,  <c  before  Charles  C.  Sackett,  a  notary  in  and  for 
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the  County  of  Sacramento,  taken  at  the  city  of  Sacramento, 
and  pursuant  to  an  order  of  Court,  etc.,  and  was  dated  the 

10th  February,  1852." 
[96]         *The  order  of  Court  directing  the  deposition  of 

Solms  to  be  taken,  bears  the  same4ate  with  the  cer- 
tificate of  the  notary. 

There  were  two  other  exceptions  taken  below,  which  will  be 
found  noted  in  the  opinion  of  the  Court* 

Johnson,  for  Appellants. 
Winam,  for  Respondents, 

Wells,  Justice,  delivered  the  opinion  of  the  Court. 

This  was  an  action,  brought  by  the  plaintiff  in  the  Court 
below,  to  recover  the  value  of  certain  doors,  window-sashes, 
etc. 

The  property  in  question  was  seized,  upon  execution,  in 
favor  of  defendant,  Dunlap,  against  Solms  and  Hutchinson, 
and  sold  by  the  sheriff,  by  the  express  orders  of  the  defend- 
ant, Dunlap.  The  property,  it  is  alleged,  belonged  to  the 
plaintiffs,  and  Dunlap  was  notified  of  the  fact  at  the  time  of 
the  sale.  Two  trials  were  had  in  the  Court  below,  and  before 
the  second  trial,  a  deposition  of  George  W.  Solms,  a  witness 
on  the  part  of  the  plaintiffs,  was  taken,  before  C.  C.  Sackett, 
a  notary  public,  in  compliance  with  an  order  granted  by  the 
District  Judge.  The  defendant  moved  the  Court  below,  at  a 
special  term,  on  the  3d  day  of  April,  1852,  in  accordance  with 
previous  notice,  to  suppress  the  deposition  of  said  Solms, 
upon  the  grounds  of  insufficiency  of  notice  and  irregularity; 
which  motion  the  Court  overruled,  and  the  defendants  ex- 
cepted. The  cause  was  tried,  for  the  second  time,  on  the 
15th  of  April  following,  and  upon  the  trial  the  deposition  of 
Solms  was  offered  and  read  in  evidence.  It  is  now  insisted, 
that  the  Court  erred  in  denying  the  motion,  made  at  the 
special  term,  to  suppress  the  reading  of  the  deposition  re- 
ferred to;  but  we  are  of  the  opinion  that  the  Court  com- 
mitted no  error  in  this  ruling.  In  the  first  place,  the  motion 
was  prematurely  made;  the  proper  time  to  have  objected  to 
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the  introduction  of  the  deposition  as  testimony,  was  when  it 
was  offered  in  proof  upon  the  trial;  and  the  Court  properly 
refused  an  order  suppressing  it,  upon  a  motion  made  before 
the  trial.  In  the  next  place,  the  granting  or  refusing  such 
motion  rested  in  the  sound  discretion  of  the  Court,  and  the 
Judge  was  to  decide  whether  the  facts  and  circumstances  al- 
leged, relied  upon  to  sustain  the  motion,  upon  the  ground  of 
insufficiency  or  defect  of  notice,  were  sufficiently  es- 
tablished or  *not;  and  it  does  not  appear  to  us  that  in  [97] 
deciding  as  he  did,  he,  in  the  remotest  degree,  abused 
such  discretion;  besides,  all  the  grounds  of  objection,  as  to 
the  notice  and  the  manner  of  taking  the  deposition,  and  the 
attestation  thereof,  are  purely  of  a  technical  character,  and 
none  of  them  seem  founded  upon  any  substantial  basis. 

Dunlap  was  sufficiently  notified,  as  was  abundantly  proved 
by  Hyer,  and  the  notice  served  upon  him  conformed  substan- 
tially to  the  statute.  (See  Statutes  of  1851,  p.  118,  sees.  428, 
429,  430.)  The  slight  error  in  the  title  of  the  cause  did  not 
mislead  him,  it  not  appearing  that  there  was  any  other  suit 
pending  between  the  parties  named;  besides,  a  defective  title 
does  not  operate  to  invalidate  a  notice.  (Statutes  of  1851, 
p.  134,  sec.  531.)  The  certificate  of  the  notary  to  the  affidavit 
was  sufficient:  it  was  a  substantial  compliance  with  the  form 
of  the  statute.  By  the  443d  sec.  of  the  Practice  Act  of  1851, 
every  notary  public  has  power  to  administer  oaths  or  affirma- 
tions, and  the  attestation  or  certificate  of  the  notary,  that  an 
affidavit  was  sworn  to,  or  affirmed,  and  subscribed  before  him, 
is  regular,  although  his  seal  is  not  affixed. 

The  next  assignment  of  error  is,  that  the  Court  erred  in 
allowing  an  amendment  of  the  complaint.  Surely  this  point 
will  not  be  insisted  upon,  in  the  face  of  the  statute  which 
gives  the  party  the  power  to  amend,  under  the  Practice  Act 
of  1850,  without  leave,  and  under  the  present  act,  upon  leave 
granted  by  the  Court.  In  this  case,  not  only  was  the  amend* 
ment  made  under  the  old  act,  but,  as  it  appears,  upon  leave 
granted  by  the  Court. 

The  other  objection — to  the  effect  that  the  case  should  not 
be  suffered  to  proceed,  because  the  jury  fees  of  the  first  trial 
were  not  paid.    The  act  of  May  1st,  1851,  respecting  fees 
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(Statues  of  1851,  p.  35,)  did  not  take  effect  until  May  1st, 
1852.  The  act  of  1850  still  prevailed,  and  that  did  not  allow 
fees  to  dissenting  jurors. 

Statutes  of  1851,  p.  89,  sec.  21.  Statutes  of  1851,  p.  48, 
sec.  72.     Statutes  of  1850,  p.  421,  sees.  17,  22. 

And  again,  even  if  the  act  of  May  1st,  1851,  was  in  effect 
at  the  time  of  the  trial  of  the  cause,  it  was  not  made  to  appear 
that  the  fees  had  not  been  paid.  From  these  consider- 
[98]  ations,  and  *upon  a  full  examination  of  this  case,  we 
cannot  arrive  at  any  other  conclusion  than  that  the 
appeal  is  frivolous,  and  was  taken  for  delay,  and  therefore 
order  that  the  judgment  of  the  Court  below  be  affirmed,  with 
costs  and  ten  per  cent,  damages. 


PAUL  SINCLAIR  and  URIAH  THOMPSON,  Respond- 
ents, v.  J.  C.  WOOD  and  DANIEL  C.  WOOD,  Appel- 
lants. 

i  Evjdbncs,  IirooxFsrnrr  to  Pbovs  Pahthibuup.— It  is  error  to  admit  evidence 

to  prove  partnership  by  general  reputation, 
lone,  PraLDcnuBY  Pboof  Kbquhhd.— It  is  error  to  admit  letters  in  evidence 

without  proving  that  they  were  written  by  the  party  intended  to  be  charged  by 

their  contents. 

Appeal  from  the  Third  Judicial  District. 

This  was  an  action  brought  for  the  recovery  of  the  value  of 
a  quantity  of  potatoes,  sold  by  plaintiffs  to  defendants,  as 
partners,  on  the  28th  September,  1851,  alleged  to  be  of  the 
yalue  of  $1925  50,  of  which  plaintiffs  admit  payment  of 
$941  18,  and  claim  the  balance  of  $984  40.  The  payment 
admitted  was  made  in  gunnybags  (so  called.) 

The  summons  was  returned  "served  on  J.  C.  Wood;'* 
"  defendant  D.  C.  Wood,  not  found." 

J.  C.  Wood  answers,  and. denies  the  facts  stated  in  the  com- 
plaint, and  specially  denies  that  there  is  any  balance  or  any 
sum  due  from  defendants  to  plaintiffs,  and  by  way  of  objec- 

1  Cited,  Hudson  e.  Simon,  6  Cal.  465. 
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tion  to  the  complaint  further  says,  that  the  said  plaintiffs  are 
not  the  real  parties  in  interest,  and  that  there  is  a  defect  of 
parties,  and  prays  judgment,  etc. 

The  demurrer  was  afterwards  withdrawn,  and  the  cause 
tried  by  a  jury,  who  found  for  plaintiffs,  $984  40;  and  judg- 
ment rendered  accordingly,  from  which  defendants  appealed, 
and  also  from  the  order  refusing  a  new  trial,  which  had  been 
moved  by  defendant. 

In  the  course  of  the  trial  a  witness  (Olough)  was  called, 
who  swore  that  defendants  were  reputed  to  be  partners  in  pur- 
chasing and  selling  produce;  that  witness  run  a  brig 
in  September  *and  October,  1851,  of  which  J.  0.  and  [99] 
D.  C.  Wood  were  the  reputed  owners;  that  J.  0.  Wood 
had  paid  witness  as  master  of  the  vessel;  that  plaintiffs  had 
sold  a  quantity  of  potatoes  to  D.  C.  Wood,  which  was  de- 
livered by  the  brig.  Did  not  know  that  credit  was  given  to 
D.  C.  A  J.  0.  Wood.  J.  C.  Wood  paid  witness  as  master  of 
the  brig;  witness  had  carried  letters  and  money  from  J.  0. 
to  D.  C.  Wood;  brought  down  in  September  and  October, 
1851,  $1000,  of  which  sum  $200  were  paid  for  the  potatoes 
purchased  of  plaintiffs. 

J.  0.  Wood  did  the  business  of  the  vessel  as  consignee, 
whose  duty  it  was  to  pay  the  officers  and  men.  D.  C.  Wood 
was  master  of  the  brig  before  witness  took  her.  J.  0.  was 
the  consignee  of  the  cargo.     Defendants  are  brothers. 

Another  witness  swore  that  he  had  seen  letters  brought  by 
last  witness,  and  delivered  to  D.  0.  Wood  at  witness's  house, 
in  September  and  October,  purporting  to  be  from  J.  C. 
Wood — and  so  stated  by  Clough— to  D.  C.  Wood.  D.  C. 
Wood  while  at  witness's  house  had  received  letters  purport- 
ing to  be  from  his  brother  J.  C.  The  letters  were  left  at  wit- 
ness's house,  who  after  looking  at  them  destroyed  them.  The 
letters  brought  by  Clough  (the  former  witness,)  instructed 
D.  O.  Wood  to  buy  potatoes  at  a  certain  price,  and  keep  the 
vessel  running.  The  proof  of  the  letters  was  objected  to  on 
the  ground  that  there  was  no  proof  that  they  were  written  by 
J.  0.  Wood.  The  objection  was  sustained  by  the  Court,  ex- 
cept at  to  the  letter  delivered  by  Clough,  which  was  admitted, 
to  which  exception  was  taken  by  J.  C.  Wood's  counsel. 
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On  cross-examination,  the  witness  said  one  of  the  letters 
brought  by  Clough,  referred  to  $1000  sent  by  Clough  to  pay 
for  some  potatoes  D.  C.  Wood  had  bought;  does  not  known 
whether  before  or  after  the  purchase  from  plaintiff.  The  two 
Woods  were  represented  to  be  partners  in  the  brig,  as  well  as 
in  the  purchase  and  sale  of  produce. 

Some  further  testimony  of  like  character  was  given,  when 
the  evidence  of  the  case  was  closed;  and  J.  0.  Wood's  counsel 
moved  for  a  nonsuit,  as  to  him,  on  the  grounds  that  no  liabil- 
ity was  shown,  as  to  him,  nor  no  evidence  of  partner- 
[100]  ship  between  *him  and  D.  0.  Wood,  so  as  to  charge 
him  with  the  acts  of  the  latter;  which  the  Court  over- 
ruled, and  defendants  excepted. 

The  case  was  given  to  the  jury,  and  the  verdict  and  judg- 
ment were  rendered,  and  this  appeal  taken,  as  stated  above. 

Eackett  and  Judah,  for  Appellants. 

Whitney  and  Gregory,  for  Respondents. 

For  appellants,  it  was  argued  that  general  reputation  was 
not  admissible  as  evidence  of  a  partnership;  or,  if  admis- 
sible, not  sufficient.  (Oollyer  on  Partnership,  sec.  777,  p. 
676;  20  Wend.  81;  3  Hill,  Smith  v.  Griffith.) 

The  admission  of  the  contents  of  letters,  to  prove  a  part- 
nership against  J.  O.  Wood,  which  were  not  shown  to  be  his, 
but  only  said  to  be,  was  error. 

The  admission  of  illegal  testimony,  in  the  least  degree 
bearing  upon  the  merits  of  the  case,  if  objected  to,  is  error. 
(1  Oomst.  521.) 

There  is  no  brief  for  respondents  on  file. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

Evidence  was  allowed  on  the  trial  to  prove  a  partnership 
by  general  reputation. 

The  contents  of  letters  were  also  permitted  to  be  given  in 
evidence,  without  proving  that  they  were  written  by  the  party 
who  was  to  be  charged  by  their  contents. 

These  errors  are  so  manifest,  that  their  statement  alone  is 
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sufficient  to  show  that  the  judgment  in  this  cause  must  be  re- 
versed, and  the  cause  remanded. 
Ordered  accordingly. 


•ALFRED  GODFREY,  Respondent,  v.  ROGERS  [101] 
and  CALDWELL,  Appellants. 

XoBHueB,  LfTKBiST,  Batb  of.— Where  the  assignee  of  a  mortgage  upon  prem- 
ises, the  buQdingB  upon  which  were  destroyed  by  fire,  agreed  to  waive  his  lien  in 
favor  of  one  who  had  agreed  to  advance  money  to  rebuild,  but  no  agreement  was 
made  at  the  time  as  to  interest:  Held,  that  the  guarantee  of  the  assignee  extended 
no  further  than  the  contract  when  made,  and  as  this  was  silent  as  to  interest,  that 
a  higher  rate  of  interest  than  the  law  allowed,  where  the  rate  was  not  agreed  upon 
by  {he  parties,  oonld  not  be  allowed. 

Appeal  from  the  Fourth  Judicial  District. 

This  case,  as  originally  decided,  will  be  found  reported  in 
2d  California  Reports,  489,  where  the  facts  are  detailed,  and 
to  which  we  refer.  It  will  be  there  seen  that  W.  G.  Wells, 
the  assignee  of  a  mortgage  on  the  premises  described,  (the 
buildings  upon  which  were  destroyed  in  the  fire  of  4th  May, 
1851),  covenanted  to  waive  his  lien  in  favor  of  Rogers,  who 
had  agreed  with  Caldwell,  the  grantor  in  the  mortgage,  to 
advance  funds  to  rebuild  the  premises.  The  present  plaintiff 
is  the  assignee  of  Wells,  and  had  notice  of  this  agreement. 
Rogers  advanced  the  funds,  accordingly,  and  the  advance  so 
made,  was  allowed  to  him  as  an  equitable  lien. 

The  question  presented  to  the  Court  in  the  present  case  is, 
whether  or  not  Rogers  was  entitled  to  five  per  cent,  interest, 
as  against  the  mortgage,  claimed  by  him  upon  his  advance. 
This  was  resisted  on  the  ground  that  there  was  no  agreement 
in  writing  fixing  the  interest,  and  that  therefore  the  claimant 
was  entitled  to  no  more  than  the  ten  per  cent,  which  the  law 
allows  when  the  parties  do  not  agree  upon  a  different  rate. 

It  was  in  evidence  that  Caldwell  had  verbally  agreed  to  the 
charge  of  five  per  cent,  per  month  after  the  advances  had 
been  all  made,  but  there  was  none  showing  the  assent  of  Mills, 
his  assignee,  or  of  the  plaintiff,  assignee  of  Mills. 
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Hambley,  for  Appellants. 
McAllister,  for  Respondent. 

[102]      *Heydenfeldt,  Justice,  delivered  the  opinion  of  the 
Court.    Wells,  Justice,  concurred. 

When  this  cause  was  here  before,  the  claim  of  Rogers  was 
allowed  as  an  equitable  lien,  because  he  had  been  induced  to 
advance  the  money  by  Wells,  the  holder,  and  subsequently 
the  assignor,  of  the  mortgage.  But  the  guarantee  of  Wells 
extended  no  further  than  the  contract  then  made,  or  about  to 
be  made,  between  Rogers  and  Caldwell. 

The  evidence  disclosed  no  contract  for  interest  until  after 
the  advances  had  been  made  and  an  account  of  them  rendered. 
In  this  account,  Rogers  charges  Caldwell  five  per  cent, 
per  month,  and  Caldwell  assents  to  it.  Now,  although  it  is 
true,  that  as  against  Caldwell,  this  charge  for  interest  may  be 
enforced,  yet  it  cannot  enter  into  the  equity  of  Roger's  claim 
for  advances  which  are  held  a  prior  lien  to  Wells's  mortgage. 

Wells  guaranteed  alone  for  the  advances,  as  they  were 
agreed  on,  or  contemplated,  at  the  time.  It  would  be  in- 
equitable to  allow  any  subsequent  contract,  for  a  heavy  rate 
of  interest,  to  partake  of  the  guarantee,  and  such  a  rule  would 
always  leave  the  guarantor  unprotected  against  collusive  agree- 
ments. 
.  Judgment  affirmed. 


[103]      *WEBB,  Respondent,  0.  HANSON,  Appellant. 

Judombnt,  hot  Subjbot  to  Collateral  Attaok.— The  Court  of  Sessions  granted 
a  license  to  defendant  to  ran  a  ferry.  This  grant  was  resisted  by  plaintiff,  who 
took  an  appeal  to  the  District  Court,  who  affirmed  the  grant;  which  judgment  re- 
mained nnreyersed.  This  action  was  brought  to  recover  damages  from  defendant 
for  running  the  ferry;  the  plaintiff  alleging  that  the  license  was  illegally  granted. 
Held,  that  the  judgment  of  the  District  Court  was  a  bar  to  this  action,  and  that 
that  judgment  could  not  be  impeached  collaterally. 

Appeal  from  the  Tenth  Judicial  District,  for  Ynba  County. 
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The  plaintiff,  Hanson,  claimed  damages  of  defendant,  to 
the  amount  of  18500,  for  that  defendant,  between  the  1st  of 
March,  1852,  and  the  1st  April,  succeeding,  run  a  ferry  across 
Feather  Biver,  near  Tuba  City,  within  one  mile  of  a  ferry, 
regularly  licensed  by  the  Court  of  Sessions  of  Tuba  County, 
belonging  to  plaintiff,  to  the  damage  of  plaintiff,  etc. 

The  answer  of  Webb,  the  defendant,  admits  that  he  did 
run  a  ferry  across  Feather  Biver,  as  stated  in  the  complaint, 
but  avers  his  right  to  do  so,  under  a  license  granted  to  him 

on  the day  of  May,  1851,  by  the  Court  of  Sessions  of 

Tuba  County,  for  the  period  of  one  year  from  that  date. 

The  plaintiff  filed  an  amended  complaint,  in  which  he 
charged  that  Tuba  County  had  aided  the  defendant  to  do  the 
damage,  etc.,  inasmuch  as  the  damage  was  done  under  a 
license  wrongfully  issued  by  the  Court  of  Sessions  of  said 
county,  to  the  defendant;  and  prays  that  Tuba  County, 
through  its  District  Attorney,  be  cited  to  appear,  and  answer, 
etc.  A  citation  issued  12th  June,  1852,  and  was  returned, 
"served  on  H.  P.  Haun,  District  Judge  of  Tuba  County." 

In  his  amended  answer,  Webb  admits  Hanson's  right  to 
run  a  ferry,  as  stated  in  his  complaint,  but  denies  his  right  of 
action  against  him,  and  then  proceeds  to  set  out  his  applica- 
tion for  a  license  to  the  Court  of  Sessions,  on  the  22d  May, 
1851;  the  grant  of  the  same  for  one  year,  under  which  he  run 
the  ferry;  that  Hanson  appealed  to  the  District  Court  of  Tuba 
County,  from  the  said  order  of  Sessions  granting  the  license 
to  him,  Webb;  that  the  appeal  was  tried  by  a  jury,  who 
found  in  favor  of  *Webb  and,  against  Hanson,  and  [104] 
judgment  was  rendered  by  the  Court,  in  conformity 
thereto,  which  judgment  still  remains  in  full  force,  and  un- 
reversed. That  on  the  16th  June,  1851,  Hanson  appealed  to 
the  Supreme  Court,  who  affirmed  the  judgment  of  the  District 
Court,  on  the  21st  February,  1852,  and  that  the  said  appeal 
was  dismissed,  and  judgment  for  costs  rendered  against 
Hanson,  and  the  Supreme  Court  denied  a  rehearing  of  the 
cause  on  the  application  of  Hanson, 

That  on  the  21st  April,  1852,  Webb  applied  to  the  said 
Court  of  Sessions,  for  a  renewal  of  his  license,  which  the 
said  court  granted,  from  the  22d  May,  1852,  for  one  year,  and 
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which  is  still  in  fall  force,  and  he  continues  to  run  a  ferry 
under  the  same,  and  that  all  the  grievances  complained  of  by 
plaintiff,  were  done  by  the  defendant,  under  said  license. 

The  cause  came  on  for  trial  in  the  District  Court,  12th 
July,  1852,  and  the  court  ordered  that  the  same  be  dismissed 
as  to  Webb,  and  gave  judgment  for  costs  against  Hanson. 

The  plaintiff  filed  the  following  exceptions  to  the  ruling  of 
the  court. 

1.  That  the  court  dismissed  the  action  upon  the  ground, 
that  the  order  granting  the  license,  by  the  Court  of  Sessions, 
having  been  affirmed  by  the  District  Court,  upon  appeal  from 
the  Sessions,  and  that  this  judgment  remaining  unreversed, 
was  a  bar  to  this  action. 

2.  That  the  Court  refused  to  permit  the  plaintiff  to  show 
that  the  license  of  defendant  was  null  and  void,  and  that  the 
Court  of  Sessions  had  acted  without  authority. 

3.  And  refused  to  allow  plaintiff  to  show  that  the  District 
Court  had  erred  in  affirming  the  license  issued  by  the  Ses- 
sions. 

Walker,  for  Appellant. 

The  order  granting  a  license  is  not  a  judgment  of  court; 
but  if  the  order  of  the  District  Court,  affirming  the  license 
to  Webb)  be  a  judgment,  it  would  be  proper  to  show  in  this 
action,  that  the  license  was  improperly  granted.  If  it  were 
issued  without  the  notice  required  by  the  statute,  it  would  be 
void.  But  the  District  Court,  by  dismissing  this  action,  cuts 
off  such  proof.    If  a  judgment  be  rendered  without  summons, 

or  complaint  filed,  a  sale  made  under  it  will  be  set  aside. 
[105]       *A  license  is  in  the  nature  of  an  appointment  to  office, 

and  not  of  a  judgment.  (2  Hilliard,  on  Ileal  Prop, 
chap.  63,  sec.  16,  p.  49,  2d  edition.)  If  allowed  to  show  a 
judgment  void,  a  fortiori  a  ferry  license. 


for  Respondent. 


There  being  no  allegation  of  fraud,  the  decision  of  the  Dis- 
trict Court  cannot  be  attacked  collaterally,  and  was  a  bar  to 
this  action. 
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Hetdenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  assignment  of  error  relied  on,  is  that  the  plaintiff  failed 
to  show  that  the  Court  of  Sessions  had  jurisdiction  to  grant 
the  ferry  license,  inasmuch  as  some  of  the  requisitions  of  the 
statute  had  not  been  complied  with. 

It  appears,  however,  that  the  defendant  had  resisted  the 
grant  of  license,  and  taken  an  appeal  to  the  District  Court, 
where  there  was  had  a  trial  de  novo,  and  an  affirmance  of  the 
decree  of  the  Court  of  Sessions. 

The  District  Court  is  a  superior  court  of  general  jurisdic- 
tion, and  its  judgment  upon  any  subject  within  its  power, 
must  be  held  as  conclusive  between  the  parties  in  every  col- 
lateral issue,  as  long  as  such  judgment  is  unreversed. 

It  results,  that  there  was  no  error  in  the  Court  below  refus- 
ing to  permit  its  former  judgment  to  be  impeached;  2nd  the 
judgment  is  therefore  affirmed. 


*THE  PEOPLE,  Bespondents,  v.  JUAN  NA7IB,    [1061 

Appellant. 

AnmsBioKB  os  Cohtebsions  as  Evidence.— In  a  trial  for  murder,  where  the  ad- 
mission or  confession  of  the  party  was  resorted  to  as  evidence,  it  was  held  to  be 
error  to  exclude  any  portion  of  it,  made  at  the  same  time  with  that  portion  of  it 
which  was  admitted. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict for  Calaveras  County.  * 

The  defendant  was  indicted  for  murder,  at  the  February 
Term  of  Calaveras  County,  for  killing  an  Indian,  found  guilty, 
and  sentenced  to  be  hung. 

A  witness  was  called  for  the  People,  in  the  course  of  the 
trial,  who,  on  his  direct  examination,  swore  that  "  the  de- 
fendant came  to  him  on  the  evening  that  the  Indian  was 
killed,  with  a  knife  in  his  hand,  and  stated  that  he  had  killed 
the  Indian." 

On  the  cross-examination  of  the  witness,  he  was  asked  the 
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question,  ''What  also  did  he,  the  defendant,  say  at  that 
time?**  To  which  question  the  counsel  for  the  People  ob- 
jected, and  the  question  was  overruled  by  the  Court.  The 
defendant's  counsel  excepted. 

This  appeal  was  taken  from  the  judgment  and  sentence  as 
above  stated. 

Yale  and  Perky,  for  Appellants. 

The  confession  of  defendant  must  be  taken  together.  (1 
Phil.  Evid.  398-9;  1  vol.  Notes,  p.  342,  note  2U;  p.  343,  lb. 
1  vol.  Notes,  p.  421,  note  252;  1  Greenl.  Ev.  214;  see  218, 
and  authorities;  9  Leigh,  671;  Pick.  308;  1  Dall.  240;  lb. 
392.) 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Well^  Justice,  concurred. 

Where  the  admission  or  confession  of  a  party  is  resorted 
to  as  evidence,  it  is  error  to  exclude  any  portion  of  it  made 
at  the  same  time  as  the  part  which  is  related. 

For  this  reason,  the  judgment  is  reversed,  and  a  new  trial 
ordered. 


[107]  *0HABLES  B.  SAMPSON,  Bespondent,  t;.  P.  M. 
SCHAFFEB,  Appellant. 

Jubob,  Qualification  of.— To  render  a  person  competent  to  act  as  a  Juror,  ha 
most  be  an  elector  of  the  county  in  which  he  is  returned,  and  have  resided  in  the 
county  thirty  days.  * 

Appeal  from  the  Tenth  Judicial  District,  for  Ynba  County. 

The  facts  npon  the  only  point  considered  will  be  found  folly 
stated  in  the  opinion  of  the  Court. 

Held,  for  Appellant. 
Berry,  for  Bespondent* 

The  opinion  of  the  Court  was  delivered  by  WKELfl,  Justice. 
Heydenfeldt,  Justice,  concurred. 
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The  defendant  in  the  court  below  moved  for  a  new  trial, 
and  assigned  as  one  of  the  causes  on  which  the  motion  was 
based,  an  error  in  the  law  occurring  at  the  trial,  and  excepted 
to  by  him.  The  particular  error  is  set  forth  in  the  statement, 
which  is  a  part  of  the  record,  as  follows:  In  the  formation 
of  the  jury,  one  Charles  Beed  was  called,  and  the  Court  asked 
the  counsel  of  the  respective  parties,  if  they  had  any  objec- 
tions to  him  as  a  juror;  whereupon  he  was  examined  by  the 
defendant's  counsel,  and  upon  such  examination  he  stated, 
that  he  was  at  present  a  resident  of  Marysville,  Yuba  County; 
that  lie  came  to  Marysville  to  reside  nine  days  ago,  and  pre- 
vious to  that  period,  he  had  resided  in  Battle  County.  There- 
upon, the  defendant's  counsel  objected  to  said  Charles  Beed 
as  a  juror;  but  the  Court  overruled  the  objection,  and  the  de- 
fendant's counsel  excepted  to  the  ruling  of  the  Court.  (Act 
concerning  Jurors,  sec.  1,  Statutes  of  1852,  page  107.) 

According  to  the  statute,  a  person  shall  not  be  competent 
as  a  juror,  unless  "an  elector  of  the  county  in  which  he  is 
returned."  To  be  an  elector  of  a  county,  a  person  must  be 
a  resident  within  it  for  thirty  days.  (Constitution,  Art.  11, 
sec.  1;  Act  to  regulate  elections,  sec.  10;  Statute  of  1850,  p. 
102.) 

Beed  was  not  an  elector  in  Tuba  County,  where  the 
trial  was  *had,  and  in  which  he  was  returned,  and  was  [108] 
therefore  incompetent  to  serve  as  a  juror. 

It  was  a  good  objection,  and  the  defendant  was  not  obliged 
to  resort  to  his  peremptory  challenge.  The  exception  to  the 
ruling  of  the  Court  was  well  taken,  and  the  new  trial  should 
have  been  granted.  The  order  denying  the  motion  is  re- 
versed, with  costs,  and  a  new  trial  is  ordered. 

Note. — An  elaborate  opinion  has  been  prepared  by  me  upon 
the  propositions  embraced  iu  the  appeal  from  the  judgment 
of  the  Court  below,  involving  various  other  and  important 
questions  of  law  arising  upon  the  trial;  but  not  being  suc- 
cessful in  convincing  my  learned  associate  of  the  correctness 
of  my  conclusions  upon  them,  no  decision  will  be  rendered 
thereon. 
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CAVELLAUD,  Respondent,  v.  YALE,  Appellant. 

Attobmsy,  Aozxov  against  fob  NiOLKHQiOE.  —  In  declaring  against  an  attorney 
for  negligence,  it  is  only  necessary  to  aver  generally  that  he  was  retained.  But  if 
it  be  alleged  that  he  was  retained  in  consideration  of  certain  reasonable  fees  and 
rewards  to  be  paid  him,  and  no  future  time  is  stated  as  agreed  upon  for  the  pay- 
ment of  such  fee,  the  declaration  must  aver  payment,  and  the  omission  of  this  is 
error. 

Idem,  Right  to  Betaimiko  Feb.— An  attorney  is  always  entitled  to  his  retain- 
ing fee  in  advance,  unless  he  stipulates  to  the  contrary. 

Appeal  from  the  Tenth  Judicial  District,  for  Tnba  County. 

The  complaint  alleges  that  plaintiff  had  retained  and  em- 
ployed the  defendant  as  an  attorney  and  counsellor  of  the 
Supreme  Court,  to  prosecute  and  conduct  a  certain  appeal  in 
said  court  (describing  the  case,)  for  certain  reasonable  fees 
and  rewards  therefor,  to  be  paid  by  the  said  plaintiff  to  the 
said  defendant,  and  avers  that  the  said  defendant  then  and 
there  accepted  and  entered  upon  such  retainer  and  employ- 
ment. But  the  defendant  did  not  and  would  not  prosecute 
the  said  appeal  in  a  proper  and  skilful  manner,  but  wholly 
neglected  the  same  and  his  duty  in  the  premises,  and  aban- 
doned the  same  without  any  notice  to  the  plaintiff,  by 
[109]  means  of  which  plaintiff  was  "prevented  from  having 
a  hearing  before  the  Court,  and  the  said  appeal,  by 
reason  thereof,  was  dismissed,  whereby  the  plaintiff  had  judg- 
ment rendered  against  him,  etc.,  and  hath  damage  to  the 
amount  of  $5000. 

Defendant  demurred,  for  cause,  that  the  complaint  of 
plaintiff  does  not  show  that  the  plaintiff  ever  paid,  or  that 
defendant  ever  received,  any  money  in  the  way  of  compensa- 
tion or  reward  for  the  defence  of  said  plaintiff  in  the  said  case 
of  appeal  in  the  Supreme  Court,  as  set  forth  in  the  complaint, 
whereby  the  defendant  was  bound  in  law  to  attend  to  the  said 
cause. 

Several  other  causes  of  demurrer  were  set  forth  by  the  de- 
fendant, but  the  one  stated  was  the  only  one  considered  by 
the  Court. 

The  District  Court  overruled  the  demurrer,  and  defendant 
took  this  appeal? 
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Field  and  Unamend,  for  Appellant. 

The  payment  of  a  fee  must  be  regarded  as  a  condition  pre* 
cedent  to  the  performance  of  a  contract  as  a  counsellor,  in  the 
absence  of  all  express  stipulations  to  the  contrary.  In  this 
respect,  the  contract  with  a  counsellor  differs  from  the  com- 
mon contracts  for  labor.  At  common  law,  the  counsellor 
could  maintain  no  action  for  fees;  no  obligation,  therefore, 
could  attach  upon  him  without  payment.  Plaintiff  therefore 
was  bound  to  allege  payment,  or  an  offer  to  pay.  (Chit,  on 
Oont.,  ed.  of  1848,  572.) 

At  common  law,  no  action  could  be  maintained  for  negli- 
gence against  counsel:  at  the  time  of  the  alleged  contract, 
there  was  no  statute  in  the  State  in  relation  to  the  fees  or 
contracts  of  counsel.  (Old  Frac.  Act,  sec.  226;  New  Prac. 
Act,  sec.  494.) 

Sioezey,  for  Respondent. 

The  declaration  may  be  without  any  inducement,  and  may 
commence  with  a  statement  of  defendant's  retainer,  without 
stating  any  consideration,  and  need  not  state  the  considera- 
tion of  the  retainer.  (Note  to  2  Chit.  Plead.  172,  272,  372; 
2  Chit.  Bep.  311;  Brown  v.  Diggles,  18  Eng.  Com.  Law  Bep. 
648,  9;  6  T.  B.  145;  Pick.  237;  4  J.  B.  Mass.  532.) 

The  only  cases  against  this  doctrine  are  those  that  do  not 
show  the  capacity  in  which  the  party  undertook  it,  and 
for  that  *reason  the  courts  have  held  that  an  allegation  [110] 
of  consideration  was  necessary.  But  where  the  party 
is  shown  to  have  undertaken  as  counsellor  or  attorney,  no 
allegation  of  consideration  is  necessary.  (4  Bar.  and  Cress. 
10  Eng.  Com.  Law,  Dartnell  v.  Howard.  See,  also,  2  Lord 
Baymond,  919,  20,  Coggs  v.  Bernard.)  An  attorney  retained 
cannot  abandon  a  cause  for  want  of  funds  without  reasonable 
notice.    (3  Barn.  &  A.  340;  Eng.  Com.  Law,  vol.  23,  p.  91.) 

If  an  attorney  request  to  have  his  fees  paid,  he  is  not  bound 
to  proceed  unless  they  are  paid.     (9  Con.  59.) 

In  Carle  and  Wife  v.  Bennett,  a  motion  was  made  to  compel 
the  attorney  of  plaintiff  to  proceed  in  the  suit.  In  this  case 
considerable  costs  had  accrued,  and  the  attorney  refused  to 
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proceed  until  they  were  paid.  The  Court  held,  that  the  attor- 
ney is  not  to  go  on  in  spending  money  for  his  client  without 
being  secured.     (2  Johns.  296.) 

In  the  above  cases  it  is  nowhere  intimated,  that  without 
notice  to  his  client,  a  demand  of  payment,  or  security  for  his 
fees,  that  an  attorney  may  abandon  the  cause;  the  cases  turn 
upon  the  facts  of  notice,  demand,  and  refusal,  and  the  allega- 
tion in  this  complaint  is,  that  the  defendant,  without  notice, 
etc.,  to  plaintiff,  abandoned,  etc. 

The  rule  from  all  the  decided  cases  may  be  deduced,  that, 
"an  attorney  who  has  once  undertaken  and  commenced  a  suit 
for  his  client,  is  bound  to  continue  it;  that  a  bare  omission  to 
furnish  the  necessary  funds  will  not  justify  an  abandonment." 
(Mordecai  v.  Solomon,  Sayer's  Bep.  173;  23  Eng.  Com.  Law 
Rep.  317;  and  see  Johns.  296.) 

The  allegation  of  payment  was  not  necessary  by  plaintiff. 
(7  Bing.  413;  20  Eng.  Com.  Law  Bep.  183;  2  Chit.  311.) 

The  opinion  of  the  Court  was  delivered  by  Heydenfeldt, 
Justice.     Wells,  Justice,  concurred. 

The  demurrer  to  the  declaration  was  well  taken.  In  de- 
claring against  an  attorney  for  negligence,  it  is  only  neces- 
sary to  aver  generally  that  he  was  retained,  without  stating 
specially  that  a  retaining  fee  was  paid.     But  the  averment 

here  goes  further,  and  shows  that  the  employment  or 
[111]  engagement  of  the  defendant  *was  in  consideration  of 

certain  reasonable  fees  and  rewards  to  be  paid  him.  No 
future  time  is  stated  as  having  been  agreed  upon  for  the  pay- 
ment of  tne  fee,  and  the  inference  must  be,  that  it  was  to  be 
paid  before  the  services  were  rendered,  because  an  attorney 
is  always  entitled  to  his  retaining  fee  in  advance,  unless  he 
stipulates  to  the  contrary.  Therefore,  the  declaration  aver- 
ring that  the  fee  was  to  be  paid,  should  also  have  averred  the 
payment,  as  distinctly  as  the  performance  of  any  other  condi- 
tion precedent  is  necessary  to  be  stated. 
Judgment  overruling  demurrer  is  reversed,  with  costs. 
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BEOWN,  Respondent,  v.  BBOWN  and  GEOYES,- Appel- 
lants. 

Ynaxsaa,  Paces  and  Conclusions  how  Statbd.— The  Court  below,  sitting  as  a 

jury,  most  find  separately  the  facts  and  conclusions  of  law.    A  verdict  insufficient 

in  this  particular  will  be  reversed. 
Idem,  Bui*  when  not  to  Apply.— But  this  rule  does  not  apply  to  a  judgment 

by  default  against  one  defendant,  where  there  are  two,  and  the  other  goes  on  to 

trial. 

Appeal  from  the  Superior  Court  of  San  Francisco. 

This  was  an  action  brought  by  the  plaintiff  to  recover  of 
defendants  two  promissory  notes,  set  forth  in  the  complaint. 
One  of  defendants,  Brown,  made  default,  and  judgment  was 
entered  against  him  accordingly;  the  other,  Groves,  went  on 
to  trial;  but  as  the  cause  went  off  on  grounds  distinct  from 
the  facts  of  the  case,  a  further  report  of  them  is  deemed  un- 
necessary. 

The  opinion  of  the  Court  was  delivered  by  Murray,  Chief 
Justice. 

This  cause  comes  within  the  rule  laid  down  by  us  in  Bussel 
v.  Armador,1  in  which  we  decided  that  the  Court  below,  sit- 
ting as  a  jury,  must  find  separately  the  facts  and  conclusions 
of  law.  The  verdict  of  the  Court  in  the  present  case  is  in- 
sufficient. This  rule,  however,  is  not  intended  to  apply  to 
judgments  by  default. 

Judgment  reversed  as  to  Groves,  and  new  trial  ordered; 
judgment  as  to  Brown  affirmed;  costs  to  abide  the  event. 


♦WINGATE,  Respondent,  v.  BROOKS,  Appellant.  [112] 

UiBKBXAxnro,  on  OitAnc  and  Dklxyzby.— Where  a  replevin  bond  substantially 
conforms  to  the  act*  and  no  variation  is  pointed  out,  the  assignees  of  the  defend- 
ants can  maintain  an  action  upon  it. 

Appeal  from  the  Sixth  Judicial  District,  for  Sacramento 
County. 
This  action  was  brought  upon  a  replevin  bond,  taken  by 

»2CaL806. 
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the  sheriff  of  the  oounty,  and  by  him  duly  assigned  to  the 
plaintiff. 

After  plaintiff  had  rested  his  case,  the  defendant,  by  his 
counsel,  moved  for  a  nonsuit,  on  the  ground  "  that  the  bond 
is  made  payable  to  the  sheriff,  and  not  to  the  plaintiff;  that  it 
is  not  a  statute  bond,  and  is  not  assignable." 

Two  other  grounds  of  nonsuit  were  alleged,  which  were  not 
considered,  for  the  reasons  stated  in  the  opinion  of  the  Court. 

Latham  and  Morrison,  for  Appellant, 
Referred  to  Statutes  of  California,  2  Session,  p.  65,  sec. 
102;  6  Barb.  Bep.  173;  4  Wend.  Rep.  616;  2  Mass.  517. 

Winans,  for  Respondent. 

A  bond,  though  taken  to  the  sheriff  as  such,  may  be  as- 
signed by  him  to  the  creditor,  who  may  maintain  a  suit 
thereon.   (1  Munf.  76;  Stat.  California,  1850,  ch.  121,  sec.  2.) 

The  blank  endorsement  and  delivery  of  a  bond  gives  the 
assignee  the  right  to  sue  upon  it  in  the  assignor's  name,  and 
(under  our  statute)  in  his  own  name.  (3  Gill.  &  J.  214;  Cal. 
Statutes,  1850,  ch.  5,  title  1,  sec.  4,  p.  51;  1  Paige,  41.) 

Replevin  bond  may  be  assigned  to  a  third  person.  (5  Iith. 
289,  Kentucky.) 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court, 
Wells,  Justice,  concurring. 

This  was  an  action  on  a  statute  bond,  given  to  the  sheriff, 
and  by  him  assigned  to  the  plaintiff. 

At  the  time,  the  defendant  moved  for  a  nonsuit,  which  was 
refused,  and  the  refusal  is  here  assigned  for  error. 

I  think  the  nonsuit  was  properly  refused.    The  first 
[113]  ground  *for  the  motion  is  not  well  taken.    The  bond 
seems  to  me  substantially  to  conform  to  the  requisitions 
of  the  act,  and  no  variation  has  been  pointed  out. 

The  succeeding  grounds  are  based  upon  the  action  of  the 
Court  in  the  case  in  which  the  bond  was  given.  The  errors 
of  that  case,  if  any,  cannot  be  reviewed  in  this. 

The  judgment  is  affirmed,  with  ten  per  oent  damages  and 
costs. 
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ALPHONSO  BEOOKS,  Appellant,  v.  JOSEPH.  H.  LYON, 

Bespondent. 

*Nbw  Trull,  ow  Gbouxd  of  Bubfhisb.— Where  a  slight  degree  of  prudenoe 
would  gaud  against  surprise,  it  is  not  a  sufficient  ground  to  allege  for  a  new  triaL. 

"Idxm,  what  Affidavit  should  State.— The  affidavit  did  not  state,  that  the 
newly  discovered  evidence  was  discovered  sinoe  the  trial,  nor  in  what  particular 
it  would  be  material,  nor  what  important  mot  it  would  tend  to  establish,  nor  that 
due  diligence  was  used,  nor  why  it  could  not  with  reasonable  diligence  have  been 
discovered  and  produced  at  the  trial  of  the  cause.  Held,  that  a  new  trial  was 
properly  refused. 

Appeal  from  the  Fourth  Judicial  Distriot. 

This  was  an  appeal,  taken  September  6,  1862,  from  a 
judgment  of  the  District  Court  refusing  to  grant  a  new  trial, 
upon  the  motion  an<|  affidavit  of  the  defendant. 

The  insufficiency  of  the  affidavit  upon  which  the  motion 
was  based,  was  the  only  question  considered  in  this  Court. 
And  its  defects  are  particularly  pointed  out  in  the  opinion  of 
the  Court. 

McHenry,  for  Appellant. 

No  brief  filed  for  respondent. 

Wells,  Justice,  delivered  the  opinion  of  the  Court.  Hey* 
denpeldt,  Justice,  concurred. 

The  affidavit  on  which  the  motion  for  a  new  trial,  on  the 
ground  of  surprise  and  newly  discovered  evidence,  was  based, 
was  insufficient. 

From  aught  that  appears  to  the  contrary,  the  cause  was 
noticed  for  trial  in  due  form,  and  at  a  proper  time,  and 
was  *placed  upon  the  calendar  for  the  trial  of  causes,   [114] 
and  called  on  for  hearing  in  its  regular  order;  and 


1  See  generally,  live  Yankee  Oo.  v.  Oregon  Co.,  7  GaL  40;  Packer  v.  Heaton,  9  Oal. 
671;  Fuller  v.  Hatchings,  10  OaL  526;  Patterson  v.  Ely,  19  OaL  29;  Spencer  v.  Doane* 
23Cal.420;  Rodriguez  v.  Oomstock,  24  Oal.  85;  Sohellhous  v.  Ball,  29  OaL  005;  Boyle 
v.  Sturla,  38  Cal.  456;  Delmas  v.  Martin,  89  Oal.  557. 

*Cited,  Klockenbaumt>.  Pieraon,  22  0al.  163;  3  0r.43.  See  Sogers  «.  Huie,  1  GaL 
429;  Taylor  v.  OaL  Stage  Go.,  6  Gal.  228;  Brooks  o.  Douglas, 82  GaL  206;  Oasev.  God- 
ding, 88  GaL  194. 
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while  there  is  nothing  to  show  that  the  defendant  was  taken 
by  surprise,  except  his  own  naked  and  unsupported  allega- 
tion, it  would  seem  that  the  exercise  of  the  slightest  degree 
of  prudence  on  the  part  of  himself  or  his  attorney  could  have 
guarded  against  it. 

The  affidavit  is  equally  insufficient  to  sustain  the  other 
ground  upon  which  a  new  trial  was  asked.  It  does  not  show 
that  the  evidence  claimed  to  be  newly  discovered,  was  dis- 
covered since  the  trial,  nor  in  what  particular  such  evidence 
was  material,  nor  what  important  fact  it  would  tend  to  estab- 
lish, nor  that  due  diligence  was  used,  nor  why  it  could  not 
with  reasonable  diligence  have  been  discovered  and  produced 
at  the  trial  of  the  cause;  all  of  which  facts  should  have  been 
affirmatively  shown  by  the  applicant.  (Daniel  v.  Daniel,  2  J. 
J.  Marsh.  52;  Graham  on  New  Trials;  §nd  Bartlett  v.  Hog- 
den,  ante  55.) 

It  is  not  pretended  that  the  facts  which  it  is  alleged  could 
be  proved  by  the  testimony  of  Taylor,  constituted  the  newly 
discovered  evidence  relied  upon,  nor  that  any  diligence  was 
exercised  to  obtain  his  evidence,  either  through  an  applica- 
tion for  a  commission  to  take  his  deposition  or  otherwise. 
We  are  therefore  of  opinion,  not  only  that  the  Court  below 
properly  refused  the  motion,  but  that  the  appeal  is  entirely 
without  justice,  and  frivolous,  and,  as  appears  to  us,  was  only 
made  for  delay. 

The  judgment  of  the  Court  below  is  affirmed,  with  costs, 
and  ten  per  cent,  damages  upon  the  amount  of  the  judgment, 
to  be  added  to  said  amount  when  ascertained. 
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*T.  D.  BUBNHAM,  Appellant,  v.  JOHN  a  HATS,     [115] 

Bespondent. 

Coras,  Axehixmbnt  to  Bill  of.— Under  the  68th  sec.  of  {he  Practice  Act,  the 
Ocrart  have  power  in  the  exercise  of  its  discretion  to  allow  the  amendment  of  a 
bill  of  costs,  and  the  affidavit  accompanying  it 

Idek. — Where  the  original  bill  of  coats  is  filed  within  the  time  prescribed  by 
the  act,  an  amendment  allowed  after  the  time  relates  back  to  the  time  of  filing 
the  original,  of  which  it  forms  merely  a  part. 

Idem,  Remedy  of  Defendant.— If  the  original  affidavit  was  a  nullity,  the  de- 
fendant should  have  taken  proper  steps  to  set  it  aside,  or  have  appealed  from  the 
judgment,  on  the  ground  that  the  costs  had  been  waived  by  operation  of  the 
statute. 

Idem,  Poweb  of  Coubt.— But  where  the  defendant  himself  moved  a  retaxation 
of  the  costs,  it  was  proper  for  the  Court,  in  its  discretion,  to  allow  such  amend- 
ments as  were  just  and  necessary. 

Idem,  Affidavit,  Btjffioienot  of.— The  affidavit  by  the  attorney  of  the  party 
accompanying  the  bill  of  costs  is  good  under  the  statute. 

1  Statutory  Oonbtbuotooh.— In  construing  a  statute,  the  sections  must  be  taken 
together,  and  that  interpretation  should  be  placed  upon  the  language,  which  will 
give  the  particular  section  utility  and  effect,  make  it  compatible  with  common 
sense,  and  the  plainest  principles  of  justice. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. 

The  cause  upon  which  the  question  of  costs  (which  was  the 
only  question  presented  to  the  Supreme  Court,)  arose,  was 
tried  on  the  5th  May,  1852,  and  a  verdict  rendered  for  the 
plaintiff,  for  14000,  upon  which  judgment  was  entered  on  the 
same  day  for  the  amount  of  the  verdict,  and  costs  and  dis- 
bursements incurred  by  the  plaintiff  in  his  action  amounting 
to  $409  80. 

On  the  6th  May,  a  bill  of  costs  was  filed,  corresponding  in 
amount  to  the  above  sum  of  $409  80,  to  which  was  appended 
the  following  affidavit: 

"  State  of  California,  County  of  San  Francisco. 

"  G.  W.  Beck,  being  duly  sworn,  deposeth  and  saith,  that 
the  above  bill  of  costs  is  true  and  correct  to  his  best  knowl- 
edge and  belief;  and  further  deponent  saith  not. 

"G.  W.  Beok." 

<  In  general,  cited,  Oullerton  v.  Meead,  22  Cal.  98;  Cormerais  t>.  Genella,  22  CaL 
125.  See  San  Francisco  v.  Hazen,  5  Cal.  169;  Taylor  v.  Palmer,  81  OaL  241;  People 
v.  White,  34  Cal.  183;  Nicolson  P.  Co.  v.  Painter,  85  Cal.  708. 
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[116]       *"  Sworn  and  subscribed  before  me,  the  6th  May, 
1852. 

"E.  W.  Taylob,  Notary  Public." 

On  the  22d  May,  a  motion  was  made  by  defendant  to  retax 
the  bill  of  costs,  of  which  notice  had  been  given  to  plaintiff's 
counsel  on  the  17  th,  which  was  argued  by  counsel,  and  on  the 
26th  May  the  Court  ordered,  that  the  counsel  of  plaintiff  have 
leave  to  amend  his  bill  of  costs  and  affidavit,  and  on  the  same 
day  the  attorney  for  plaintiff  filed  an  amended  bill  of  costs, 
and  delivered  the  same  to  the  clerk,  with  the  affidavit  of  G. 
W.  Beck,  taken  on  the  same  day. 

The  bill  as  amended  reduced  the  amount  $20,  leaving  the 
amount  claimed  $386  80,  which  was  taxed  accordingly,  by 
order  of  the  Court. 

The  affidavit  annexed  to  the  above  bill  was  as  follows: ' 

"State  of  California,  County  of  San  Francisco. 

"G.  W.  Beck,  one  of  the  attorneys  of  the  plaintiff  above 
named,  being  duly  sworn,  deposeth  and  saith,  that  the  items 
of  the  foregoing  bill  of  costs  are  correct,  to  his  best  knowl- 
edge and  belief,  and  that  the  disbursements  have  necessarily 
been  incurred  in  the  action.    And  further  saith  not. 

"G.  W.  Beck." 

"  Sworn  to  and  subscribed  before  me  on  the  26th  May, 
1852.  H.  Marshall,  Clerk." 

On  the  31st  May,  the  defendant  appealed  from  the  order  of 
Court  of  the  26th  May,  granting  leave  to  plaintiff's  counsel 
to  amend  the  bill  of  costs,  etc.  Affidavit  filed  on  the  6th 
May. 

This  case  had  been  originally  heard  at  January  Term,  but 
a  rehearing  having  been  granted,  it  came  again  before  the 
Court  at  this  term. 

Burham  and  Reedy  for  Appellants, 

Bead  the  5th  section  of  the  Practice  Act  of  1851:  "The 
memorandum  (of  costs)  shall  be  accompanied  by  the  affidavit 
of  the  party  that  the  items  are  correct,  to  the  best  of  his 
knowledge  and  belief,  and  that  the  disbursements  have  been 
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necessarily  *incurred  in  the  action.     The  memoran-  [117] 
dnm  and  affidavit  shall  be  delivered  to  the  clerk  within 
twenty-four  hours  after  the  rendition  of  the  verdict,  or  the 
costs  shall  be  deemed  waived." 

The  original  bill  was  not  accompanied  by  the  affidavit  of 
the  party,  who  alone  could  make  it;  nor  does  the  said  affi- 
davit set  forth,  that  "  the  items"  in  the  said  bill  of  costs  are 
correct,  to  the  best  of  the  knowledge  and  belief  of  the  party, 
nor  that  the  disbursements  had  been  necessarily  incurred 
in  the  action;  for  which  defects  the  costs  were,  and  ought  to 
be  deemed  "  waived." 

Neither  is  the  amended  bill  of  costs  accompanied  by  the 
affidavit  of  the  party,  and  for  this  cause  it  should  be  deemed 
"waived." 

Where  an  act  requires  a  thing  to  be  done  in  a  particular 
way,  that  way  alone  must  be  pursued.  (Bell  v.  Morrison,  1 
Pet.  355;  U.  S.  Dig.  vol.  2,  p.  809,  citing  3d  Brev.  396;  5 
Wend.  136.) 

When  a  thing  is  to  be  done  within  a  specific  time,  the 
Court  cannot  enlarge  that  time.     (See  5  Wend.  136.) 

If  a  statute  designates  a  person  by  whom  a  thing  shall  be 
done,  it  can  be  done  by  no  other. 

The  statutes  of  California,  in  every  instance  where  an  oath 
may  be  made  by  a  person  other  than  the  party,  expressly  au- 
thorize some  other  person  to  make  it.  (See  sec.  55  Practice 
Act,  1851;  sec.  75  same  act;  sec.  100  same  act;  and  sees.  113 
and  121  of  the  same  act.)  In  this  case  there  is  no  such  pro- 
vision, and  the  party  alone  could  make  the  oath  under  the 
statute.     (See  also  rule  of  the  Superior  Court,  16.) 

The  original  affidavit  was  sworn  to  before  an  attorney  of 
the  defendant  in  the  cause,  and  should  have  been  rejected. 

Clark,  Taylor,  and  BicMe,  for  Respondents. 

The  original  bill  of  costs  was  excepted  to  by  defendants, 
who  moved  to  retax  the  costs.  The  Court  ordered  the  retax- 
aidon,  and  allowed  the  amended  affidavit  as  incident  thereto. 
Whether  the  bill  and  affidavits,  as  original  or  amended,  were 
regular  or  legal!  is  not  for  this  Court  to  inquire. 

125 


118  Burnham  v.  Hats.-  [Sup.  CL 

The  power  to  grant  amendments  is  expressly  given  by  the 
Practice  Act,  sec.  68.  "The  Court  may  amend  any 
[118]  proceeding  *by  correcting  a  mistake  in  any  respect." 
The  plaintiff  by  mistake  had  sworn  to  a  trifling  item  of 
costs  too  much,  and  the  Court  allowed  the  mistake  to  be  cor- 
rected, and  the  affidavit  to  be  amended  accordingly,  thus  ben- 
efiting the  defendant  by  the  reduction. 

The  appeal  does  not  "  affect  a  substantial  right,"  and  there- 
fore does  not  lie.     (See  stat.) 

But,  1st.  All  amended  pleadings  date  from  the  time  of  filing 
the  originals.  2d.  The  statute  requiring  the  party  to  make 
the  affidavit  should  receive  a  rational  construction.  In  half 
the  actions  brought,  the  party  himself  could  not  make  it.  He 
may  be  absent,  or  resident  abroad,  and  besides,  the  attorney 
almost  always  makes  the  disbursements,  and  their  amount  is 
known  only  to  him.  To  require  the  party  to  swear  personally 
to  these,  would  be  contrary  to  the  views  which  the  courts 
have  taken  of  the  statute.  3d.  The  attorney  who  adminis- 
tered the  oath  was  also  a  notary.  His  being  attorney  for  the 
party  does  not  annul  his  official  act  as  notary. 

Wells,  Justice,  delivered  the  opinion  of  the  Court.  Hey- 
denfeldt,  Justice,  concurred. 

Upon  an  examination  of  this  case,  on  rehearing,  I  am  sat- 
isfied that  the  decision  heretofore  rendered  by  this  Court  by 
my  associates  was  correct,  and  should  be  adhered  to. 

The  Court  below,  in  allowing  the  plaintiff  to  amend  his  bill 
of  costs,  and  the  affidavit  accompanying  it,  exercised  a  legal 
discretion  which  it  was  competent  for  it  to  do,  by  virtue  of 
the  68th  section  of  the  Practice  Act,  and  the  defendant  can- 
not say  that  such  discretion  was  abused,  inasmuch  as  it  re- 
sulted to  his  benefit  by  the  reduction  of  the  amount  of  charges 
against  him.  Nor  can  it  be  said  that  the  allowing  of  such 
amendments  was  an  enlarging  of  the  time  fixed  by  statute  for 
the  delivering  of  the  memorandum  and  affidavit  to  the  clerk. 
The  original  memorandum  and  affidavit  were  delivered  within 
the  time  specified,  and  the  filing  of  the  amendments  related 
back  to  the  time  of  filing  the  originals,  of  which  they  merely 
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formed  »-part.     This  was  not  an  enlarging  of  the  time 
such  as  was  contemplated  by  the  "decision  in  the  case  [119] 
cited  from  5  Wendall,  and  therefore  the  rule  in  that 
case  does  not  apply. 

If  the  original  affidavit  was  a  nullity,  and  the  defendant  in- 
tended to  take  advantage  of  it,  he  should  have  treated  it  as 
such,  and  have  taken  proper  steps  to  set  aside  the  judgment, 
or  appealed  therefrom,  on  the  ground  that  the  costs  had  been 
waived  by  operation  of  the  statute;  but  having  moved  for  a 
relaxation  of  the  costs,  and  the  bill  being,  upon  his  own  mo- 
tion, before  the  Court  for  that  purpose,  it  was  proper  that 
such  order  should  be  made,  and  such  amendment  allowed,  as 
in  the  discretion  of  the  Court  was  just  and  necessary  in  the 
premises. 

It  is  objected  that  the  amended  affidavit  is  equally  void,  it 
not  having  been  sworn  to  by  the  party,  as  required  by  the 
statute,  but  by  one  of  his  attorneys,  and  we  are  referred  to 
several  other  sections  of  the  Practice  Act,  to  show,  that  in 
every  instance  where  an  oath  is  not  made  by  the  party  him- 
self, the  statute  expressly  authorizes  some  other  person  to 
make  it;  but  this  fact,  instead  of  sustaining  the  objection, 
affords  a  good  reason  why,  in  this  instance  also,  the  affidavit 
may  be  made  by  some  person  other  than  the  party,  by  his 
attorney,  or  some  one  else,  in  his  behalf,  who  had  knowledge 
of  the  facts.  In  construing  the  statute,  we  must  consider  the 
sections  together,  and  that  interpretation  should  be  placed 
upon  the  language  which  will  give  the  particular  section  util- 
ity and  effect,  and  which  at  least  will  make  it  compatible  with 
common  sense  and  the  plainest  dictates  of  justice.  Such  a 
construction  as  the  defendant  would  have  placed  upon  it 
would  render  this  section  in  most  cases  impracticable;  in 
many,  unjust;  in  some,  inoperative  and  nugatory,  and  in  all, 
inconvenient.  It  would  deprive  an  absent  or  non-resident 
party  entirely  of  his  right.  Indeed,  it  would  operate  as  a 
denial  of  such  right  to  fevery  party,  unless  he  was  prepared  to 
swear  to  a  bill  of  costs,  of  the  correctness  of  which  he  could 
seldom  by  any  possibility  have  the  remotest  personal  knowl- 
edge. The  fees  and  disbursements  expended  in  the  prepar- 
ing of  a  cause  for  trial,  and  in  the  trial  and  general  manage- 
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ment  of  it,  are  almost  universally  paid  oat  by  the  attorney; 
and  how  can  another  party  be  supposed  to  know  what  amounts 

are  thus  paid?  It  would  be  a  novel  thing  to  require  a 
[120]  party  in  all  cases  to  swear  to  the  "correctness  of  the 

items  of  his  attorney's  bill  of  costs.  Such  a  thing  was 
never  required  by  any  law  that  was  ever  heard  of  before,  and 
such  as  I  cannot  admit  was  intended  by  any  legislator  in  his 
senses  who  had  a  voice  in  framing  the  act  under  consideration. 


RICHARD  LUPTON,  Appellant,  v.  CHARLES  B.  LUP- 
TON, GEORGE  D.  LOBATER,  L.  CUNNINGHAM, 
and  M.  BRUMAGIM,  Respondents. 


Debtob,  Assets  of  Absent  Dkbtob.— To  entitle  the  plaintiff  to  subject  the  i 
of  an  absent  debtor  to  the  payment  of  his  claim,  he  most  show  that  he  is  without 
a  remedy  at  law. 

i  Cbxditobs,  Legal  and  Equitable  Bights  of.— If  the  trill  discloses  such  remedy 
at  law,  it  will  be  dismissed  upon  demurrer. 

Appeal  from  the  Tenth  Judicial  District. 

The  complainant  alleges  that  he  did  work  and  labor  for 
defendants,  as  partners,  under  the  firm  of  Lupton  and  Loba- 
ter,  from  10th  March,  1850,  until  1st  February,  1861,  at  $100 

per  month,  amounting  to  I ,  which  is  due  from  said 

Lupton  and  Lobater. 

And  in  another  count,  claims  $2000  for  work  and  labor 
done  for  defendants,  etc.,  who  have  not  paid,  etc. 

That  about  the  1st  March,  1851,  Lupton  and  Lobater  dis- 
solved partnership,  having  at  that  time  a  large  amount  of 
debts,  of  a  doubtful  character,  due  to  them  from  various 
houses;  that  Lupton  gave  to  the  said  Lobater  his  three  notes, 
due  at  eight,  twelve,  and  sixteen  months  from  said  1st  March, 
the  first  two  for  $450  cash,  and  the  last  for  $400,  on  settle- 
ment of  the  partnership  accounts,  which  are  to  be  paid  from 

1  Belief  in  equity  when  not  obtainable  commented  on,  flager  v.  Shindler,  29  OaL 
05.    SeeDewittc.  HayB,  2  0al.46S;  MerriUt^to^ 
36  Cal.  71. 
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collections  to  be  made  of  the  debts  due  to  the  said  firm; 
and  that  Lobater,  shortly  after  obtaining  the  notes,  went  to 
the  city  of  New  York,  where  he  now  resides.  That  before 
Lobater  left,  he  appointed  Cunningham  and  Brumagim  his 
attorneys,  and  left  with  them  the  three  promissory  notes  for 
collection,  given  by  Lupton  to  Lobater,  which  are  still  in 
their  hands  and  have  not  been  paid  by  said  Lupton.  That 
said  notes  constituted  the  whole  of  the  property 
*of  said  Lobater  in  the  State  of  California,  and  are  [121] 
payable  to  said  Lobater.  And  plaintiff  avers  that  he 
is  the  principal  owner  of  the  same,  and  prays  that  said  Lup- 
ton, Lobater,  Cunningham,  and  Brumagim,  be  made  defend- 
ants to  this  complaint,  and  answer  the  same;  that  notice  be 
published  as  to  Lobater;  the  amount  due  to  the  complainant 
ascertained;  and  that  any  amount  found  due  to  the  said  Lob- 
ater on  said  notes  may  be  appropriated  according  to  equity 
in  discharge  of  the  amount  found  due  to  complainant,  and 
that  all  the  amount  due  to  him  may  be  paid  out  of  the  funds 
and  property  of  said  Lupton  and  Lobater,  and  for  further 
relief,  etc. 

The  defendants,  Cunningham  and  Brumagim,  demur  to  the 
complaint: 

1st.  Because  no  judgment  was  had  on  plaintiff's  claim,  and 
no  attachment  had  issued  thereon  against  the  property  of 
Lupton  and  Lobater,  or  Lobater  alone. 

2d.  Because  the  action  appears,  on  the  face  of  the  com- 
plaint, to  be  brought  to  recover,  as  well  a  claim  arising  on 
contract,  as  to  specific  personal  property. 

3d.  Because  the  facts  set  forth  do  not  constitute  a  cause 
of  action. 

The  demurrer  was  sustained  by  the  District  Court,  and  the 
plaintiff  appealed. 

Hexdenveldt,  Justice,  delivered  the  opinion  of  the  Court. 
Weli£,  Justice,  concurred. 

This  was  a  bill  in  equity  to  subject  the  assets  of  an  absent 
debtor  to  the  payment  of  the  plaintiff's  claim 

To  entitle  the  plaintiff  to  this  remedy,  he  must  show  that 
he  is  without  a  remedy  at  law.     Instead  of  doing  this,  the 

Gal.  Bets.,  vol.  m.— 9  129 
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bill  discloses  that  he  has  a  perfect  remedy  at  common  law 
against  the  co-defendant  Lupton,  the  joint  debtor  of  Lobater. 
The  demurrer  was  therefore  well  taken,  and  the  judgment 
of  the  Court  below  affirmed. 


[122]  *THEODOBE  PAYNE,  Appellant,  t;.  THE  CITrOF 
SAN  FRANCISCO,  Respondent. 

1  Pleaihhq,  Official  Capacttt  whew  to  bb  Shown.— To  entitle  a  party  to  re- 
cover as  Street  Commissioner  of  San  Francisco,  he  most  show,  not  only  that  he 
had  discharged  his  duties,  bnt,  1st,  that  he  had  been  lawfully  elected;  2d,  had 
qualified  himself  to  hold  the  office,  by  taking  the  oath  and  filing  the  bond,  at  the 
time  and  in  the  manner  required  by  law. 

Office,  Vacated  by  Failure  to  Qualify.— The  neglect  of  the  platintiff  to  qual- 
ify for  the  office  within  the  ten  days  stipulated  by  law,  after  his  election,  was  a 
refusal  on  his  part  to  serve,  and  vacated  the  office,  so  far  as  he  had  any  right 
thereto. 

Offices,  before  whom  to  Qualify.— Such  qualification  must  be  made  before 
a  proper  officer,  and  eannot  be  made  before  the  Mayor  of  the  City,  who  has  no 
power  to  administer  the  oath  of  office. 

Public  Officer,  Action  by. — Nor  will  a  joint  resolution  of  the  City  Councils, 
approved  by  the  Mayor,  recognizing  a  party  as  Street  Commissioner,  enable  him 
to  recover  for  services  rendered  in  that  capacity,  upon  a  quantum  meruiL, 

AppbaIi  from  the  Superior  Court  of  San  Francisco. 

The  plaintiff  claimed  to  be  Street  Commissioner  of  the  said 
city,  duly  elected  and  qualified,  and  duly  performing  the 
duties  of  said  office;  that  as  such,  he  is  entitled  to  a  salary  of 
$4000  per  annum,  fixed  by  law,  payable  monthly  by  defend- 
ant; that  he  performed  the  duties  of  the  said  office  for  the 
month  of  March  last,  and  became  entitled  to  the  sum  of 
$333  38  for  said  services,  yet  defendant,  though  requested, 
etc.,  had  refused  payment,  etc. 

The  complaint  also  sets  forth  a  claim  for  the  value  of  plain- 
tiffs services  performed  in  behalf  of  defendant,  at  its  special 
request,  and  for  which  defendant  promised  to  pay,  etc.,  but 
had  refused,  etc.,  and  claims  damages  $333  33  and  costs. 


1  Statutory  construction,. time  of  performance  of  official  act,  cited,  Hart  o.  Plum, 
UOaLMfcV 
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Defendant's  answer  denies  that  plaintiff  was  duly  qualified, 
and  hod  performed  the  duties  of  Street  Commissioner,  and 
denies  that  he  is  entitled  to  the  salary  claimed,  or  the  sum  of 
$333  33,  or  any  other  sum  for  services,  and  denies  generally 
the  allegations  of  the  bill. 

It  was  conceded  that  the  defendant  was  duly  elected  Street 
Commissioner  in  September,  1851,  and  it  was  proved  that  he 
took  the  oath  of  office  before  the  Mayor  of  the  City,  and  filed 
his  bond  on  the  7th  of  January,  1852,  which  was  approved 
by  the  Mayor. 

♦There  was  also  proof,  and  so  found  by  the  jury,  [123] 
that  the  plaintiff  demanded  of  Mr.  Divier,  claiming 
to  be  Street  Commissioner,  the  surrender  of  his  books  and 
office,  etc.,  on  the  9th  of  January,  1852;  that*  the  Common 
Council  of  the  city,  by  a  resolution  passed  the  26th  January 
last,  declared  that  the  plaintiff  be  recognized  as  the  Street 
Commissioner,  and  ordered  that  he  proceed  to  the  discharge 
of  the  duties  of  his  office,  and  ordered  him  to  do  work  from 
time  to  time,  from  the  7th  January,  1852,  to  the  1st  April,  in 
and  about  repairing  streets,  etc.,  which  he  did,  and  had  acted 
as  Commissioner,  doing  the  duties  as  such,  from  said  7th  of 
January;  that  the  city  had  paid  him,  for  the  months  of  Jan- 
uary and  February,  the  sum  of  $333  33  per  month;  that  pay- 
ment for  the  month  of  March  had  been  refused,  and  was  still 
unpaid;  and  that  he  had  performed  his  duty  as  Street  Com- 
missioner, by  order  of  the  Mayor  and  Common  Council  dur- 
ing the  said  month  of  March  last,  and  that  the  services  were 
worth  $333  33. 

Mr.  Divier,  who  claimed  to  be  Street  Commissioner,  and 
of  whom  demand  was  made  for  the  books,  etc.,  by  plaintiff, 
as  above,  had  been  elected  antecedently  to  the  plaintiffs  elec- 
tion, and  held  over  the  office,  on  the  ground  that  plaintiff 
had  not  duly  qualified  as  required  by  law. 

The  District  Court  decided  that  plaintiff,  not  having  taken 
the  oath  of  office  within  ten  days  after  the  election,  nor  with- 
in ten  days  after  the  votes  were  canvassed  and  the  result 
known,  by  the  15th  section  of  Article  TV.  of  the  City  Char- 
ter, such  failure  to  qualify  vacated  the  office.  The  qualifica- 
tion before  the  Mayor  was  a  nullity.     That  the  Mayor  has  no 
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authority  to  administer  the  oath  of  office  to  any  person  chosen 
or  appointed  to  office  by  the  authority  of  the  State. 

That  the  services  performed  by  the  plaintiff,  by  direction 
of  the  Mayor  and  Councils,  do  not  entitle  him  to  recover  in 
this  suit  as  Street  Commissioner,  for  they  are  not  authorized 
to  create  a  Street  Commissioner:  this  belongs  to  the  qualified 
voters  of  the  city  alone,  by  election,  at  the  time  and  in  the 
manner  pointed  out  by  law. 

And  that  William  Divier,  the  previous  Street  Commis- 
sioner, continued  the  incumbent,  and  exercised  his 
[124]  duties  until  Jan.  7,  *1852,  without  dispute,  and  could 
not  then  be  ousted  and  another  put  in  his  place,  except 
by  impeachment  and  conviction;  and  while  holding  the  office, 
the  Mayor  and  Council  had  no  authority  to  direct  another  to 
perform  his  duties. 

Cooke,  for  Appellant. 

The  Councils  are  the  agents  of  the  city,  and  can  bind  it  by 
contract.  The  Charter,  sec.  13,  art.  3,  gives  this  power.  The 
city  is  therefore  liable  for  what  these  services  are  worth. 

By  article  4,  sec.  16,  of  the  Charter,  the  City  Councils  are 
to  declare  the  result  (of  the  election.)  They  have  done  this 
by  resolution,  and  there  is  no  evidence  at  what  time  the  re- 
turns were  made:  the  presumption  is,  they  have  conformed 
to  the  requirements  of  law. 

This  Court,  in  the  case  of  The  People  ex  rd.  Stephen  Har- 
ris, decides  the  question  of  qualification.  Chief  Justice 
Muebay  there  says:  " In  relation  to  the  failure  of  the  relator 
to  qualify  within  ten  days  after  the  election,  I  do  not  under- 
stand that  there  is  any  authority  whatever  to  show  that  this 
necessarily  vacates  the  office;  this  provision  is  merely  direc- 
tory." 

The  Mayor  had  power  to  administer  the  oath.  (See  Char- 
ter, art.  4,  sec.  2,  second  subdivision;  and  see  3  Hill,  245.) 

for  Bespondent. 

To  enable  him  to  recover,  the  plaintiff  was  bound  to  show 
that  he  was  an  officer  de  facto,  as  well  as  dejure.  (7  Sergt.  & 
B.  386;  1  Dewees,  579;  2  Barb.  325;  5  Mass.  427;  9  Mass. 
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231;  23  Wend.  490;  1  Salk.  284;  2  Baw.  139-40;  1  Greenl. 
Ev.,  sec.  92-3,  n.  1,  2.) 

The  Charter  is  express  in  requiring  any  person  elected  to  a 
city  office  to  qualify  within  ten  days  after  his  election;  or,  on 
failure,  his  office  shall  be  deemed  vacant.  (See  art.  2,  sec.  6, 
of  the  Charter.) 

The  plaintiff  took  the  oath  before  the  Mayor  on  the  30th 
Dec.,  1851;  this  was  no  compliance  with  the  law.  The  oath 
should  have  been  taken  before  a  Judge  of  the  Supreme  Court, 
District,  or  County  Court,  or  a  clerk  thereof,  or  Notary  Public, 
or  Justice  of  the  Peace.     (Act  concerning  offices,  sec.  27.) 

The  Mayor  has  no  power  to  administer  official  oaths. 
(2  Salk.  *428;  2  Show.  67,  note;  5  Mass.  427.)  The  [125] 
omission  to  qualify  within  the  ten  days  is  fatal  to  plain- 
tiffs right.  (Charter,  art.  4,  sec.  15;  20  Wend.  15,  16;  17 
Wend.  85;  7  Sergt.  &  B.  386;  23  Wend.  490;  5  Mass.  427; 
1  Salk.  284;  2  Salk.  429;  2  Show.  66,  7,  and  note,  p.  67 
and  475.)  The  absence  of  an  oath  as  a  qualification,  within 
a  specified  time,-  is  fatal.  See  the  above  authorities,  and 
Cowp.  536;  12  Mod.  601;  5  Mod.  317.    * 

Mr.  Divier  was  the  officer  previously  elected  to  Sept.  3, 
1851,  and  was  duly  qualified,  and  had  a  right  to  hold  over 
until  his  successor  was  qualified.  (Charter,  art.  4,  sec.  16; 
9  Paige,  511;  18  Wend.  518.) 

If  not  the  lawful  Commissioner,  plaintiff  cannot  recover 
for  the  services  rendered  by  him.  They  were  rendered  as 
Street  Commissioner,  and  belonged  to  that  office,  and  for 
which  a  salary  was  fixed,  and  this  is  the  only  compensation 
provided  by  law;  and  this  belongs  to  the  lawful  officer.  (3 
Sand.  263,  and  cases  cited.) 

Wells,  Justice,  delivered  the  opinion  of  the  Court.  Hey- 
denfeldt,  Justice,  concurred. 

To  entitle  the  plaintiff  to  recover  in  the  court  below,  it  was 
incumbent  upon  him  to  show,  not  only  that  he  had  discharged 
the  duties  of  the  office  of  Street  Commissioner  for  the  month 
of  March,  1852,  but,  first,  that  he  had  been  lawfully  elected; 
and  second,  that  he  had  qualified  himself  to  hold  the  office, 
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by  taking  the  oath,  and  filing  the  bond,  at  the  time  and  in  the 
manner  required  by  law. 

The  validity  of  his  election  is  conceded.  The  election  took 
place  on  the  3d  day  of  September,  1861,  and  the  plaintiff 
took  the  oath  of  office  before  the  Mayor  of  the  City  of  San 
Francisco,  on  the  30th  day  of  December  following,  and  filed 
his  bond  on  the  7th  of  January,  1852.  Was  this  a  compli- 
ance with  the  requirements  of  the  law? 

The  Charter  of  the  city  provides  (art.  iv.,  sec.  15,)  that,  "If 
any  person  elected  to  a  city  office  shall  remove  from  the  city, 
absent  himself  therefrom  for  more  than  thirty  days,  or  shall 
fail  to  qualify  within  ten  days  after  his  election,  his  office  shall 
be  deemed  vacant." 

This  provision  we  regard  as  being  peremptory  and 
[126]  positive  in  *its  terms.  It  differs  essentially  from  those 
provisions  of  law  which  are  construed  by  the  Courts 
as  being  merely  directory;  and  it  does  not  come  within  the 
rule  established  by  this  Court  in  the  case  of  People,  ex  rela- 
tione Harris  v.  Brenham. 

Harris  qualified  within  ten  days  after  the  result  of  the  elec- 
tion was  certified  by  the  county  clerk,  and  the  decision  of  the 
Court  was  in  reference  to  the  time  of  declaring  the  result  and 
the  issuing  of  the  certificates.  The  relator  could  hardly  have 
been  said  to  have  been  elected  until  the  returns  were  made 
out,  and  the  certificate  issued,  and  the  statute  is  regarded  as 
merely  directory  as  to  the  time  of  making  such  return,  and 
issuing  the  certificate;  neither  does  it  come  within  the  rules 
of  the  authorities  cited  in  The  People  v.  Allen,  Sheriff,  etc., 
6th  Wendall,  486,  and  Exparte  Heath  and  Others,  3  Hill,  42. 
It  is  admitted  to  be  well  settled  as  a  general  rule,  that  where 
a  statute  specifies  the  time  within  which  a  public  officer  is  to 
perform  an  official  act,  regarding  the  rights  and  duties  of 
others,  it  will  be  considered  directory  merely,  unless  the 
nature  of  the  act  to  be  performed,  or  the  language  of  the  leg- 
islature shows,  that  the  designation  of  the  time  was  intended 
as  a  limitation  of  the  power  of  the  officer;  thus,  where  an  act 
requires  a  sheriff  to  file  a  certificate  of  sale  within  ten  days, 
his  omission  or  neglect  to  do  so  within  the  specified  time  does 
not  affect  the  validity  of  the  sale;  and  where  a  statute  re- 
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quires  an  act  to  be  done  by  an  officer  within  a  certain  time 
for  a  public  purpose,  though  he  neglect  his  duty  by  allowing 
the  precise  time  to  go  by,  if  he  afterwards  perform,  the  public 
shall  not  suffer  by  the  delay.  An  election  is  not  rendered 
void  by  reason  of  the  inspectors  failing  to  make  the  returns 
within  a  specified  time,  nor  will  an  assessment  be  invalidated 
by  the  omission  of  the  assessors  to  assess  the  tax  within  a 
particular  time.  There  is  a  broad  distinction,  however,  be- 
tween these  cases  and  the  one  at  bar,  wherein  the  act  to  be 
performed  was  not  an  official  act  regarding  the  rights  of 
others;  nor  was  it  for  a  public  purpose,  nor  one  in  which  the 
parties  could  suffer  from  the  delay:  it  was  not  to  affect  the 
rights  of  third  parties,  but  his  own  right.  It  affected  him, 
the  officer,  his  rights  and  duties:  it  came  within  the  excep- 
tion :  the  nature  of  the  act  to  be  performed,  and  the  language 
used  by  the  legislature,  showing  that  the  designation 
of  the  *time  was  intended  as  a  positive  limitation;  and  [127] 
after  having  been  declared  duly  elected  by  the  proper 
officer,  the  plaintiff  has  no  choice  but  to  accept  or  forfeit  the 
office.  His  neglect  to  qualify  within  the  ten  days  was  a  re- 
fusal on  his  part  to  serve,  and  vacated  the  office,  so  far  as  he 
had  any  right  or  claim  thereto.  This  position  is  sustained  in 
The  People,  ex  relatione  Platnar  v.  Jones,  17  Wend.  81,  and 
cases  cited,  besides  numerous  other  authorities. 

Not  only  did  the  plaintiff  fail  to  qualify  in  time,  but  it  does 
not  appear  that  he  ever  qualified  before  a  proper  officer. 
The  Mayor  of  the  city  of  San  Francisco  had  no  power  or 
authority  to  administer  the  oath  of  office;  such  power  is 
claimed  for  him,  however,  upon  the  ground  that  the  author- 
ity to  administer  oaths  generally  was  conferred  upon  him 
impliedly  by  a  provision  of  the  Charter,  taken  in  connection 
with  a  section  of  the  Practice  Act.  A  glance  at  these  pro- 
visions will  serve  to  show  how  untenable  is  this  position. 
The  Charter  provides,  (art.  4,  sec.  2,  second  subdivision,  de- 
fining the  duties  of  the  Mayor,  as  "head  of  the  police,") 
"That  the  Mayor  shall  have  power  to  receive  and  examine 
into  all  such  complaints  as  may  be  preferred  against  any  of 
them,  (the  subordinate  officers  of  the  police,)  for  violation 
and  neglect  of  duty,  and  to  certify  the  same  to  the  Common 
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Council."  And  the  Practice  Act  provides  (chap.  8,  sec.  442,) 
that  "  every  Court  of  this  State,  every  Judge  or  clerk  of  any 
court,  every  Justice  of  the  Peace,  every  Notary  Public,  and 
every  officer  authorized  to  take  testimony,  or  to  decide  upon  evi- 
dence in  any  proceeding,  shall  have  power  to  administer  oaths 
or  affirmations.*' 

The  word  proceeding  has  an  understood  signification  in  law, 
and  it  will  not  be  seriously  insisted  upon  in  a  legal  argument 
that  the  power  of  the  Mayor,  as  "head  of  the  police,"  to 
"receive  and  examine  into"  complaints  against  a  policeman 
for  neglect  or  violation  of  duty  is-a  proceeding  in  a  legal  sense, 
nor  that  the  duty  imposed  upon  him  to  certify  such  complaint 
is  an  authority  to  "  decide  upon  evidence"  in  such  proceed- 
ings. It  is  even  doubtful  whether  he  could  administer  an 
oath  in  examining  complaints  against  policemen,  which  he 
had  no  right  to  decide,  but  could  only  certify  to  the  Council. 
Surely,  then,  it  will  not  be  urged  that  this  duty  clothed 
[128]  him  with  authority  to  administer  oaths  "generally; 
much  less  can  it  be  inferred  that  the  other  and  sepa- 
rate power  of  administering  the  oath  of  office  was  bestowed 
upon  him.  Such  was  clearly  not  the  intention  of  the  Legis- 
lature, as  is  manifest  from  the  "  act  concerning  officers"  (art. 
v.,  sec.  27,  "Of  the  oath  of  office,")  passed  subsequently  to 
the  passage  of  the  act  creating  the  Charter. 

The  next  proposition  advanced  by  the  appellant  is,  that 
having  been  recognized  as  Street  Commissioner  by  a  joint 
resolution  passed  by  the  Common  Council  and  approved  by 
the  Mayor,  and  having,  under  the  direction  of  the  Mayor  and 
Common  Council,  performed  services  as  such,  he  is  entitled 
to  recover  what  those  services  were  worth.  It  is  hardly 
necessary  to  argue  such  a  point  as  this.  The  work  claimed  to 
have  been  done  was  in  the  performance  of  the  duties  of  Street 
Commissioner — duties  incident  to  and  belonging  to  the  office. 
The  office  of  Street  Commissioner  is  separate  and  distinct  in 
its  character  and  functions  from  the  Common  Council:  it  is 
created  and  made  elective  by  the  Charter,  which  prescribes 
how  the  officer  shall  be  elected,  his  qualifications,  and  the 
manner  in  which  a  vacancy  in  the  office  shall  be  filled.  The 
Common  Council  can  neither  create  a  Street  Commissioner 
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or  fill  a  vacancy  in  the  office,  nor  can  it  direct  that  the  duties 
of  the  office  shall  be  performed  by  any  person  other  than  the 
lawful  incumbent.  It  may,  in  the  exercise  of  its  legislative 
power,  prescribe  the  duties  of  the  officer,  but  it  is  no  more 
within  the  scope  of  its  authority  to  employ  a  Street  Commis- 
sioner, or  a  person  to  perform  the  duties  attached  to  the 
office,  than  it  is  to  fill  a  vacancy,  or  to  employ  a  person  to 
perform  the  duties  of  the  Mayor  or  Recorder. 

The  plaintiff,  not  being  the  lawful  Street  Commissioner, 
the  Mayor  and  Common  Council  had  no  right  to  contract 
with  him  for  the  services  rendered,  and  he  cannot  therefore 
recover  upon  the  quantum  meruit.  The  services  were  ren- 
dered by  him  as  Street  Commissioner,  they  belonged  to  the 
office,  and  for  which  the  salary  fixed  for  that  office  is  the 
only  and  full  compensation  fixed  by  law. 

Not  being  Street  Commissioner  de  jure,  neither  was  he 
de  facto.  William  Divier  was  the  lawfully  elected  and  qual- 
ified Street  Commissioner  previous  to  September  3d, 
1851.  He  continued  to  *hold  the  office,  and  exercise  [129] 
the  duties  without  interference,  until  the  7th  of  Janu- 
ary, 1852,  when  the  plaintiff  demanded  the  office  and  the 
books  belonging  to  it,  which  Divier  refused  to  surrender, 
and  continued  to  hold  over.  He  had  a  right  to  do  so  until 
his  successor  was  duly  elected  and  qualified,  and  was,  and  is, 
entitled  to  hold  against  all  claimants,  to  discharge  its  duties 
and  receive  its  emoluments,  until  the  office  is  regularly  filled 
by  an  election,  as  provided  by  the  Charter;  until  then,  he 
could  not  be  ousted,  except  by  suit,  or  by  impeachment  and 
conviction.  And  it  is  quite  as  absurd  to  say  that  the  Mayor 
and  Common  Council  could  bestow  the  office  upon  the  plain- 
tiff by  a  joint  resolution,  as  that  they  could  deprive  Divier 
of  his  legal  rights  by  the  same  means:  as  unreasonable  as  to 
claim  that  the  resolution  of  recognition,  which  at  one  time  is 
set  up  as  constituting  a  contract,  shall,  at  another  point  in 
the  argument,  be  considered  upon  presumption  as  an  official 
return  and  certificate  of  election. 

Upon  a  full  examination  of  the  case,  we  regard  the  appeal 
as  entirely  destitute  of  merit,  and  order  that  the  judgment 
be  affirmed. 
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[130]    *THE  PEOPLE,  Appellants,  v.  LAFABGE  and 
BALL,  Respondents. 

Bail,  when  Discharged  fbo*  Liability.— The  respondents  were  bail  in  »  re- 
cognisance  conditioned  for  the  appearance  of  M.,  to  answer  at  court,  upon  an  in- 
dictment found  against  him,  on  the  19th  April,  1852.  M.  appeared  at  the  proper 
term,  which  was  the  June  Term  following,  and  on  the  17th  June  moved  to  quash 
the  indictment,  for  causes  assigned,  which  was  ordered  by  the  Court.  Another 
indictment  on  the  same  charge  was  found  by  the  grand  jury  then  in  session,  at 
the  same  term,  on  the  18th  June,  upon  which  M.,  being  called,  made  default. 
Afterwards  suit  was  brought  upon  the  recognizance,  against  the  bail,  and  judg- 
ment obtained  thereon.  Held,  that  the  bail  were  entitled  to  relief  against  the  said 
judgment. 

1  District  Coubt,  Poweb  to  Grant  Belief  from  Judgment.— The  District  Court 
is  not  limited  by  the  present  act  as  to  the  time  within  winch  it  may  grant  relief 
upon  a  judgment  unjustly  or  improperly  obtained. 

i  Idem,  Application  fob  Belief.— No  particular  form  is  required  by  the  statute 
in  which  application  shall  be  made  for  such  relief.  All  that  is  required  is,  that 
the  facts  shall  be  set  forth,  and  if  they  show  a  case  coming  within  the  rule,  it  is 
sufficient. 

Idem,  ok  the  ground  of  Fraud.— Where  the  application  for  such  relief  charges 
fraud,  among  other  causes,  and  the  applicant  does  not  rely  upon  the  fraud  alone, 
for  his  relief,  there  is  no  error  in  the  Court  granting  the  relief  without  first  direct- 
ing an  issue  to  try  the  fraud. 

Idem,  Discretion  of  Court.— Whether  good  cause  is  shown,  is  a  question  prop- 
erly addressed  to  the  discretion  of  the  Court. 

Powers  of  Courts  of  Equity.— All  courts  having  chancery  jurisdiction  hare 
power  to  set  aside  a  judgment  improperly  obtained. 

Appeal  from  the  Fifth  Judicial  District,  County  of  San 
Joaquin. 

This  was  an  application,  in  the  form  of  a  bill  in  equity,  for 
relief  against  a  judgment,  obtained  by  the  appellants  against 
the  respondents,  under  the  following  circumstances: 

On  the  9th  December,  1852,  the  respondents  petitioned  the 
District  Court,  praying  the  Court  to  vacate,  annul,  and  set 
aside  a  judgment  obtained  by  the  appellants  against  them  at 
October  Term,  1852,  on  a  recognizance  given  by  respondents 
to  appellants,  and  that  they  might  be  allowed  to  answer  -and 
have  a  trial  on  the  merits  of  the  questions  involved,  and  in 
the  meantime  for  an  injunction  to  restrain  the  respondents 
from  pursuing  the  said  judgment. 

1  Practice,  commented  on,  Bobb  v.  Robb,  6  Cal.  22;  Casement  v.  Ringgold,  28  OaL 
337.    See  Bodleman  v.  Kewen,  2  Cal.  248;  Baldwin  v.  Kramer,  Id.  582. 
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*The  case  exhibited  the  following  facts :  An  indict-  [131] 
ment  was  found  against  one  Benjamin  Marshall  in  the 
Court  of  Sessions  of  Joaquin  County,  on  the  19th  April, 
1852,  at  the  April  Term,  for  an  assault  on  one  James  B. 
Smith,  with  intent  to  commit  murder;  and  a  warrant  of  ar- 
rest issued  against  Marshall,  who  was  arrested  thereon,  and 
gave  the  recognizance  above  mentioned  for  his  appearance  to 
answer  the  said  charge,  which  was  signed  by  A.  B.  Lafarge, 
and  H.  M.  Ball,  the  defendants,  as  bail. 

At  the  June  Term  of  said  Court  of  Sessions,  1852,  Marshall 
appeared,  to  answer  to  the  charge,  and  a  motion  was  made  by 
his  attorney,  that  the  said  indictment  be  set  aside,  for  grounds 
set  forth  in  the  motion,  and  which  was  set  aside  by  the  Court. 
The  Court  then,  on  motion  of  the  District  Attorney,  at  the 
same  term,  re-submitted  the  case  to  the  grand  jury,  then  in 
session,  who  found  a  true  bill  against  the  said  Marshall  for 
the  same  crime,  and  which  was  returned  and  filed  in  the  said 
Court  of  Sessions,  on  the  18th  June  aforesaid.  On  the  19th 
June,  the  defendant  in  the  said  indictment,  Marshall,  was 
duly  called,  and  failing  to  appear,  the  recognizance  of  re- 
spondents, on  motion  of  appellants'  attorney,  was  forfeited. 
And  upon  the  recognizance  thus  forfeited,  the  judgment  was 
obtained,  against  which  the  defendants  prayed  to  be  relieved. 

The  action  on  the  recognizance  was  commenced  1st  July, 
1852,  and  judgment  had  thereon  by  default,  at  October  Term, 
1852.  The  recognizance  was  dated  May  5,  1862,  in  the  sum 
of  $3000,  and  recites  that  the  indictment  was  found  on  the 
19th  April,  1852,  in  the  Court  of  Sessions  of  San  Joaquin 
County,  charging  Marshall  with  the  crime,  etc.,  and  then  pro- 
ceeds to  say,  that  the  condition  of  the  obligation  is,  that  if 
the  said  Marshall  shall  appear  and  answer  the  charge,  then 
this  obligation  to  be  void,  otherwise  of  force,  etc. 

The  Court,  having  heard  the  case,  ordered  the  judgment  to 
be  opened,  with  permission  to  the  petitioners  to  answer,  etc. 

And  from  this  order  the  plaintiffs  appealed. 

Eastings,  Attorney-General,  for  Appellants. 

The  Judge  did  not  find  the  facts,  and  the  cause  falls  within 
the  rule  of  Russel  v.  Armador. 
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[132]       *The  District  Court  have  no  power  to  set  aside  a 
judgment  of  a  previous  term  against  a  defendant  on 
motion. 

The  respondents  have  filed  a  regular  bill  in  equity,  to  set 
aside  a  judgment,  on  the  ground  of  fraud,  and  have  not  ap- 
plied by  motion  under  the  statute.  The  judgment  was  set 
aside,  without  trying  the  issue  of  fraud,  all  of  which  was  ir- 
regular, and  the  Judge  had  no  power  to  cancel  a  judgment  of 
a  prior  term,  except  upon  a  finding  of  the  fraud.  A  court  of 
equity  may  cancel  a  judgment  for  fraud,  but  it  must  be  es- 
tablished by  an  issue  and  trial. 

Yale  and  Perley,  for  ^Respondents. 

The  parties  themselves  have  agreed  upon  the  facts,  and  a 
statement  thereof  is  contained  in  the  record.  The  District 
Court  has  power  to  set  aside  a  judgment  of  a  previous  term. 
(Bidleman  v.  Kewen,  2  Cal.  248,  decided  by  this  Court.) 

The  Court  had  power  to  set  aside  a  judgment,  at  any  time 
within  a  year,  by  the  last  Practice  Act,  sec.  68,  now  repealed. 
By  the  present  act,  the  Court  is  not  limited  to  any  particular 
period. 

The  charge  of  fraud  was  not  relied  upon  alone,  to  sustain 
the  motion,  and  the  mere  mentioning  this  would  not  vitiate 
the  other  grounds  alleged. 

This  was  not  an  original  bill.  The  parties  were  not  re- 
versed. No  answer  was  filed  on  behalf  of  the  State.  A  rule 
was  granted  to  the  District  Attorney,  to  show  cause  why  the 
application  should  not  be  granted. 

The  only  condition  of  the  bond  was,  that  the  principal 
"should  appear  and  answer  to  the  Court."  This  is  not  a 
statutory  bond,  taken  according  to  the  523d  sec.  of  the  act  of 
1852,  to  regulate  proceedings  in  criminal  cases.  It  has  none 
of  the  conditions  of  the  statutory  bond:  it  does  not  state  when 
the  party  was  to  appear,  or  what  charge  he  was  to  answer. 

The  obligors  could  only  be  compelled  to  have  Marshall 
before  the  Court  to  answer  to  the  charge  in  the  indictment  of 
19th  April.  His  mere  appearance  was  a  full  compliance  with 
this  condition,  and  this  extinguished  the  bond. 

Neither  he  nor  his  sureties  knew  of  the  finding  of  the  second 
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indictment:  the  bail  were  not  required  to  produce  him 
to  answer  *it:  the  forfeiture  of  the  bond  was  therefore  [133] 
illegal,  and  as  a  panel  bond  it  should  have  received  a 
strict  construction.     (3  Terger,  282;  6  do.  354.) 

The  complaint  on  which  the  judgment  was  obtained,  does 
not  set  forth  the  setting  aside  of  the  first  indictment,  and  the 
finding  of  another  at  a  subsequent  term:  there  is  no  aver- 
ment that  the  parties  are  bound  to  answer  the  latter  by  their 
recognizance.  And  jet  this  is  the  gist  of  the  action,  and  the 
judgment  was  obtained  on  facts  not  set  forth  in  the  complaint : 
the  defendants  are  therefore  entitled  to  relief. 

The  defendants  were  deceived  and  misled  by  the  complaint, 
and  if  this  was  done  intentionally,  it  comes  within  the  defini- 
tion of  fraud:  "any  artifice  or  deception  used  to  circumvent 
or  deceive  another;"  and  thus  fraud  may  be  inferred,  in  a 
court  of  equity,  from  the  facts  and  circumstances  of  the  case. 

Under  the  order  of  the  Court,  the  appellants  have  the  right 
to  answer,  and  to  a  trial  on  the  merits. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 

This  was  a  bill  in  equity,  to  set  aside  a  judgment  which 
was  improperly  obtained.  The  reasons  assigned  are,  that 
there  was  no  cause  of  action  and  no  notice  to  the  parties. 
This  remedy  is  well  recognized  in  all  courts  having  chancery 
jurisdiction,  and  the  case  made  out  by  the  complainants  is  one 
which  fully  entitles  them  to  the  interposition  of  the  Court. 

The  Chancellor  having  heard  the  evidence,  and  decided 
that  the  parties  were  entitled  to  the  relief  sought,  we  see 
nothing,  either  in  the  pleadings  or  statement  of  the  case, 
which  will  authorize  this  Court  to  disturb  the  decree. 

Affirmed,  with  costs. 

Wells,.  Justice,  concurred,  and  delivered  the  following 
opinion: 

The  record  and  the  statement  agreed  apon  between  the 
parties,  amply  disclose  a  state  of  facts  that  would  entitle  the 
defendants  to  relief  from  the  judgment  obtained  against  them 
in  the  court  below;  and  the  only  questions  remaining  for  us 
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to  consider  are,  first:  Whether  the  District  Court  has 
[134]  the  power  to  grant  *such  relief?  and  second:  Whether, 

admitting  that  it  had  such  power,  a  proper  case  was 
made  out  for  the  exercise  of  it? 

The  power  of  the  Court,  under  the  68th  section  of  the  Prac- 
tice Act,  to  relieve  the  defendants  from  the  judgment,  in  case 
the  same  were  taken  against  them  through  their  inadvertence, 
surprise,  or  excusable  neglect,  is  expressly  admitted  by  the 
District  Attorney,  in  the  grounds  of  appeal  set  forth  by  him 
in  the  record,  but  the  Attorney-General  controverts  this  doc- 
trine by  his  associate,  and  insists  that  it  has  been  repeatedly 
intimated,  and  in  one  case  decided  in  this  Court,  by  an  opinion 
delivered  by  Judge  Murray,  that  after  the  term  at  which  a 
judgment  is  rendered  against  a  defendant  regularly  sum- 
moned, the  District  Court  has  no  power  to  set  aside  a  judg- 
ment of  a  previous  term.  We  have  no  recollection  of  such  a 
decision,  and  as  the  Attorney-General  does  not  cite  the  case 
relied  upon  by  him,  no  opportunity  is  afforded  us  of  examin- 
ing it;  but  if  he  cites  correctly,  the  decision  has  been  over- 
ruled in  Bidleman  v.  Kewen,  2  Cal.  248,  wherein  Judge 
Murray  concurred,  and  in  which  the  very  opposite  doctrine 
was  held;  indeed,  the  language  of  the  act  is  too  explicit  to 
admit  of  such  a  restrictive  conclusion  as  the  Attorney-Gene- 
ral would  have  placed  upon  it.  By  the  last  Practice  Act, 
now  repealed,  section  68,  the  Court  had  power  to  set  aside  a 
judgment  upon  the  same  grounds,  at  any  time  within  om  year 
after  notice  thereof;  by  the  present  act,  the  like  power  is 
given,  and  the  Court  is  not  limited  in  the  exercise  of  it  to 
any  particular  period.  So  far,  then,  from  abridging,  the 
Legislature  intended  by  the  present  act  to  enlarge  the  powers 
of  the  Court  in  this  respect,  and  to  relieve  a  party  from  an 
unjust  or  improperly  obtained  judgment,  at  any  time,  upon 
good  cause  being  shown.  The  power  thus  extended  to  the 
Court  is  a  safe  and  salutary  one,  and,  indeed,  is  absolutely 
necessary  for  the  due  administration  of  justice.  In  the  in- 
terior, or  remote  districts,  the  terms  are  of  brief  duration, 
lasting  sometimes  only  a  single  day,  or  a  week  at  most,  and 
the  districts  embrace  a  wide  extent  of  territory.  If  the  doc- 
trine contended  for  by  the  Attorney-General  were  to  obtain, 
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a  defendant  would  be  remediless  where  an  oppressive  and 
unjust  judgment  had  been  obtained  by  default  against 
him,  and  that,  *too,  perchance,  upon  the  last  day  of  [135] 
the  term,  and  even  where  he  had  a  most  meritorious 
defence. 

The  next  objection  to  the  order  of  the  Court  appealed  from, 
is  based  upon  the  nature  of  the  proceedings  on  which  it  was 
granted.  It  is  said  that  the  application  "  is  a  regular  bill  in 
equity,  to  set  aside  a  judgment  on  the  ground  of  fraud."  We 
do  not  so  regard  it.  It  does  not  purport  to  be  a  complaint  in 
a  new  action,  nor  are  the  titles  of  the  parties,  plaintiff  and 
defendant,  reversed  or  enlarged,  but  are  the  same  as  in  the 
original  suit:  no  summons  was  issued  in  the  manner  required 
by  law  for  the  commencement  of  civil  actions:  no  answer  was 
required,  and  none  was  filed,  nor  was  relief  sought  upon  the 
ground  of  fraud  alone,  but  upon  all  the  material  allegations 
set  forth  in  the  application :  the  relief  asked  for  was  such  as 
the  Court  had  the  power  to  grant  under  the  68th  section ;  and 
upon  the  application,  a  rule  was  issued  to  the  District  Attor- 
ney— the  attorney  of  record  in  the  case — requiring  him  to 
show  cause  why  it  should  not  be  granted.  In  this  we  cannot 
discover  anything  necessarily  constituting  an  original  bill  in 
a  suit  in  equity.  The  statute  does  not  require  that  the  appli- 
cation shall  be  made  in  any  particular  form,  or  by  any  special 
proceeding,  either  by  petition  or  otherwise :  it  empowers  the 
Court  to  grant  the  relief  upon  an  affidavit  showing  good  cause 
therefor,  and  it  is  not  material  in  what  particular  form  the 
application  was  made,  nor  was  it  necessary  that  the  precise 
words,  "  mistake,  surprise,  inadvertence,  and  excusable  neg- 
lect," should  be  employed  in  the  application,  but  only  that  the 
facts  should  be  set  forth,  and  if  they  showed  a  case  coming 
within  the  rule,  it  was  a  sufficient  showing. 

It  having  among  other  allegations  been  charged  that  the 
judgment  had  been  obtained  through  fraud,  the  Attorney- 
General  insists  that  the  order  setting  aside  the  judgment  was 
irregular:  that  the  Court  had  no  authority  to  grant  such  order 
without  trying  the  issue,  and  finding  the  frauds;  and  that 
there  must  be  an  issue  made  and  a  trial  had  establishing  the 
frauds.     His  position  might  be  maintained  in  an  action 
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brought  to  set  aside  a  judgment  on  the  ground  of  fraud,  but 
it  can  have  no  standing  in  the  present  case,  to  which  it  in  no 
manner  applies.  The  same  may  be  said  of  the  rule  in 
[136]  Russel  v.  Armador,  2  Cal.  305,  cited  by  him.  *The 
rule  there  laid  down  is  that  a  Judge  sitting  as  a  jury 
and  trying  a  case,  must  find  the  facts  upon  which  he  renders 
a  verdict.  In  the  present  case,  no  issue  is  found,  no  trial 
had,  no  verdict  rendered.  It  is  difficult  to  conceive  what  the 
rule  in  Russel  v.  Armador  can  have  to  do  with  it. 

The  charge  of  fraud  may  have  been,  not  improperly,  added 
to  the  grounds  upon  which  the  defendants  sought  for  relief. 
They  do  not  rely  upon  the  allegation  of  fraud  alone,  and  the 
mere  charge,  even  if  unsustained,  did  not  destroy  the  merits 
of  the  application,  and  if  established,  might  tend  to  show 
that  through  its  means  the  defendants  were  induced  to  fall 
into  mistake,  were  taken  by  surprise,  or  were  misled  into  ex- 
cusable neglect. 

Whether  good  cause  was  shown  for  the  opening  of  the 
judgment  and  permitting  the  defendants  to  come  in  and 
answer,  was  a  question  properly  addressed  to  the  discretion 
of  the  Court  below,  and  we  cannot  discover  that  such  dis- 
cretion was  in  the  slightest  degree  abused;  on  the  contrary, 
from  a  full  examination  of  the  case,  we  are  satisfied  that  it 
was  properly  exercised.  The  order  of  the  Court  is  therefore 
affirmed,  with  costs  to  the  respondents. 
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♦PERKINS,  Appellant,  v.  WILSON  and  GARBOT-    [137] 
SON,  Bespondents. 

\ 

Ybbdiot,  Amendment  of. — The  Court  may  amend  the  verdict  of  a  jury  when 
it  is  defective  in  something  merely  formal,  and  which  has  no  connection  with  the 
meritB  of  the  cause,  where  the  amendment  in  no  respect  changes  the  rights  of  the 
parties. 

Idem.— Where  there  are  two  defendants,  and  each  answered  separately,  one  deny- 
ing any  connection  with  the  contract  declared  upon,  or  liability  under  it,  the  other 
confessing  and  avoiding  it,  and  claiming  damages  against  the  plaintiff,  and  the 
jury  find  against  the  plaintiff,  and  in  favor  of  the  defendants,  and  the  pleadings 
and  evidence  both  show  that  but  one  defendant  was  entitled  to  recover.  Held, 
that  the  Court  below  did  not  err  in  amending  the  verdict  so  as  to  render  it  con- 
formable to  the  case. 

Appeal  from  the  Superior  Court  of  San  Francisco. 

The  complaint  stated  that  the  plaintiff  had  leased,  on  the 
10th  Deccember,  1850,  to  one  of  the  defendants,  Wilson,  a 
portion  of  his,  plaintiff's  farm,  for  two  years,  and  sets  forth 
the  covenants  of  the  lease,  one  of  which  waB,  that  Wilson 
was  to  work  the  ground  as  a  garden,  sell  the  produce,  and 
pay  one-fourth  of  the  proceeds  to  the  plaintiff  when  taken  to 
market,  and  when  sold  on  the  ground,  one-third  of  the  money 
received  therefor;  to  keep  a  book  showing  all  sales,  etc.,  ac- 
cessible at  all  times  to  both  parties.  That  defendant  had 
wholly  failed  to  account,  and  to  pay  any  portion  of  the  pro- 
ceeds, etc.,  to  the  plaintiff,  and  calls  upon  Wilson  to  account, 
etc.,  and  lays  his  damage  at  $800. 

And  further  charges,  that  said  Wilson,  being  in  possession 
of  the  land  under  the  said  lease,  he  took  into  partnership  with 
him,  in  the  cultivation  thereof,  one  John  W.  Garrotson,  who 
well  knew  of  the  terms  of  partnership,  and  the  interest  plain- 
tiff had  in  the  product  of  the  land  so  rented  to  Wilson,  and 
that  the  said  Wilson  and  Garrotson  worked  the  land  together 
as  partners,  and  as  such  jointly  received  the  money  for  which 
the  proceeds  thereof  were  sold,  and  that  Garrotson  is  liable 
to  pay  the  amount  received  by  him,  of  the  proceeds  of  the 
produce  sold,  to  the  plaintiff,  knowing,  as  he  did,  that  it 
belonged  to  the  plaintiff,  and  charges  that  he  received,  as 
aforesaid,  $1000. 
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Garrotson  demurred  to  the  complaint,  alleging  for 
[138]  cause,  *fchat  it  contained  no  cause  of  action  against 
him;  that  there  is  no  privity  of  contract  between  him 
and  the  plaintiff,  nor  was  he  in  any  way  a  party  to  the  con- 
tract sued  upon;  and  answering,  denies  that  he  was  a  partner 
of  Wilson,  or  that  he  knew  of  the  agreement  between  Wilson 
and  plaintiff,  or  of  the  interest  of  plaintiff  in  the  products  of 
the  land. 

Defendant,  Wilson,  in  his  answer,  denies  breach  of  con- 
tract and  all  indebtedness  to  plaintiff,  admits  the  execution  of 
the  lease,  and  denies  partnership  wtlh  Garrotson,  and  avers 
that  he  had  acted  in  good  faith  and  performed  all  covenants, 
etc.;  and  charges  that  plaintiff  had  failed  wholly  to  perform 
the  covenants  on  his  part;  ijnd  specially,  that  plaintiff  had 
failed  to  enclose  the  land  in  a  good  and  substantial  fence,  as 
he  had  covenanted  to  do,  whereby  defendant  had  lost  his 
crops,  and  was  damaged  $5000,  and  charges  other  failures  on 
the  part  of  the  plaintiff,  and  prays  judgment  against  plaintiff 
for  the  damages  by  him  sustained,  etc. 

The  case  was  tried  by  a  jury,  who  found  for  the  defendants, 
the  sum  of  $500.  The  Court  entered  judgment  that  the  plain- 
tiff take  nothing  by  his  action,  but  that  defendants  have  and 
receive  of  the  said  plaintiff  the  said  sum  of  $500,  with  in- 
terest and  costs. 

The  plaintiff  moved  for  a  new  trial,  which  was  refused,  and 
defendants  moved  to  amend  the  verdict  and  judgment  so  as 
to  read  that  the  jury  find  for  the  defendants,  and  assess  the 
damages  to  the  defendant,  Wilson,  to  the  amount  of  $500; 
which  the  Court  ordered,  and  that  the  judgment  heretofore 
entered  be  amended  so  as  to  conform  to  the  said  verdict. 
Plaintiff  appealed. 

There  were  several  witnesses  examined  in  the  case,  but  the 
only  question  considered  by  the  Supreme  Court,  was,  whether 
the  District  Court  erred  in  amending  the  verdict  and  judg- 
ment as  above  stated. 

Brown,  Pratt,  and  Tracy,  for  Appellants, 

Urged  that  the  Court  had  no  right  to  amend  the  verdict  in 
the  manner  shown  by  the  record,  and  cited  2  Greenleaf  s  Sep., 
page  37,  and  cases  there  cited. 
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Clark,  Ihylor,  and  BicJcle,  for  ^Respondents. 

*Garrotson,  one  of  the  defendants,  asks  no  damages:  [139] 
he  merely  denies  the  allegations  of  the  complaint.   The 
verdict  was  a  mistake,  giving  the  damages  to  the  defendants 
jointly. 

Wilson  pleaded  separately,  and  claimed  damages  for 
breaches  of  the  covenants  in  the  lease,  and  it  was  these 
damages  the  jury  assessed;  and  whether  they  should  accrue 
to  both  defendants  or  to  Wilson  alone,  was  a  question  of  law. 

The  mistake  being  one  of  form  only,  the  Court  was  per- 
fectly competent  to  correct  it.  (Bew  v.  Baker,  1  Cow.  408; 
Eockfeller  v.  Donelly,  8  Cow.  661;  1  Hill,  209;  3  Dev.  205; 
IT.  S.  Dig.  1,  p.  160.) 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  question  as  to  the  power  of  the  Court  to  amend  the 
verdict  of  a  jury  was  fully  considered  upon  the  authorities 
in  the  case  of  Little  v.  Larrabee,  2  Greenleaf,  37;  and  the 
opinion  given  meets  my  entire  approbation.  The  rule  there 
laid  down  recognizes  the  power  of  the  Court  to  amend  in 
"those  cases  in  which  the  incorrectness  or  defectiveness  of 
the  verdict  consists  in  something  merely  formal,  and  which 
had  no  connection  with  the  merits  of  the  cause;  where  the 
amendment,  when  made,  in  no  respect  impairs  or  changes 
the  rights  of  parties,  but  may  only  prevent  the  disturbance 
of  the  proceedings  by  writ  of  error;  or  by  correcting  clerical 
mistakes,  render  the  record  consistent,  and  the  verdict  pur- 
suant to  the  issue." 

Let  us  apply  these  principles  to  the  present  case.  Here 
the  two  defendants  each  answered  separately — one  denying 
any  connection  with  the  contract  declared  upon,  or  any  lia- 
bility to  the  plaintiff,  the  other  confessing  and  avoiding,  and 
setting  up  in  further  defence  a  right  to  recoupment  of  dam- 
ages against  the  plaintiff.  The  jury  find  against  the  plain- 
tiff, and  five  hundred  dollars  in  favor  of  the  defendants. 

The  pleadings  and  evidence  taken  together  show  beyond 
question  that  but  one  defendant  was  entitled  to  the  recovery, 
and  the  Court  below  amended  the  verdict  accordingly. 
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Does  this  amendment  change  or  impair  the  rights  of  the 
parties?  The  defendant  Garrotson  does  not  complain 
[140]  that  he  is  "deprived  of  any  right,  nor  could  he  be.  al- 
lowed to  do  so:  he  set  up  none  in  his  answer,  he  pro- 
pounded none  in  the  evidence,  and  a  recovery  in  his  favor 
would  not  be  allowed  to  stand. 

The  issue  upon  which  the  finding  of  damages  against  the 
plaintiff  was  obtained  was  confined  solely  to,  and  pending 
between,  the  plaintiff  and  the  defendant  Wilson. 

It  seems,  therefore,  that  the  intention  of  the  jury  is  clearly 
manifest,  and  the  defect  of  their  verdict  is,  in  my  view, 
merely  of  that  formal  character  which  justified  the  amend- 
ment of  the  Court. 

In  all  cases  where  the  intent  is  so  plain,  and  where,  by  no 
possibility,  injury  or  injustice  can  be  visited  upon  either 
party,  it  is  the  duty  of  this  Court  to  refrain  from  a  disturb- 
ance of  the  judgment. 

Judgment  affirmed,  with  costs. 


STBYENS  &  WALKEB,  Bespondents,  t;.  STEWABT, 
Appellant. 

Delivery  bt  Obdbb,  whew  Effectual.— A  delivery  of  an  order  for  goods  is 
only  considered  as  a  delivery  of  the  goods  themselves,  where  they  are  susceptible 
of  an  immediate  delivery. 

Idem,  what  Cohbtitutes  Change  of  Possession.— Where  no  question  is  raised 
as  to  the  validity  of  the  oon tract,  or  the  effect  of  the  Statute  of  Frauds,  and  where 
the  question  is  as  to  the  kind  of  delivery  which  effects  a  change  of  property,  al- 
though the  goods  cannot  be  immediately  delivered,  the  delay  may  be  implied  aa 
one  of  the  stipulations. 

Symbolic  Deuveby,  when  Effectual.— But,  where  delivery  of  the  goods  is  neces- 
sary to  make  the  contract,  a  symbolical  delivery  can  only  be  effectual  where  it  can 
be  followed  by  an  actual  delivery. 

Delivery  bt  Obdeb  and  Bxll  of  Sale.— The  plaintiff  contracted  with  defend- 
ant for  oertain  goods  on  board  a  vessel,  and  delivered  to  him  a  bill  of  sale  and  an 
order  on  the  captain  of  the  vessel  for  the  delivery  of  the  goods.  When  defendant 
presented  the  order,  he  was  informed  that  the  goods  could  not  be  discharged  for 
some  time,  to  which  defendant  replied  that  he  would  then  have  nothing  to  do  with 
them,  and  nine  days  elapsed  before  they  were  discharged,  of  which  defendant  had 
notice,  but  refused  to  take  them,  and  pleaded  the  Statute  of  Frauds.  The  Court 
below  charged  the  jury  that  the  bill  of  sale  and  order  took  the  case  out  of  the 
Statute  of  Frauds.    Held,  that  this  was  error. 
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Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. 

This  action  was  brought  for  the  recovery  of  $714,  the 
price  of  *408  gallons  of  turpentine,  which  the  com-  [141] 
plaint  charges  that  the  defendant  bought  of  the  plain- 
tiffs, on  the  4th  August,  1852,  which  was  at  the  time  of  the 
contract  on  board  the  ship  Hamburg,  and  that  the  plaintiffs 
gave  an  order  to  the  defendant  for  the  same  at  the  time  of 
the  purchase  aforesaid,  and  which,  the  plaintiffs  allege,  was 
within  a  reasonable  time,  to  wit,  the  13th  day  of  August,  dis- 
charged from  the  said  vessel,  of  which  notice  was  given  to 
the  defendant,  with  request  that  he  should  comply  with  his 
said  contract,  £nd  take  the  said  turpentine,  and  pay  the  said 
price  thereof;  all  of  which  he  refused  to  do,  and  prays  for 
judgment,  etc. 

The  defendant's  answer  admits  the  purchase  of  the  turpen- 
tine as  charged,  and  that  he  then  received  of  the  plaintiffs  a 
bill  of  sale,  and  an  order  from  the  plaintiffs,  on  the  captain 
of  the  ship  in  which  the  same  was  contained,  for  the  delivery 
thereof,  and  applied  therefor,  presenting  the  said  order,  and 
was  then  ready  and  willing  to  pay  for  the  same  as  agreed 
upon;  but  that  the  same  was  not  delivered,  nor  ready  to  be 
delivered,  for  a  long  time,  and  as  defendant  believes  an  un- 
reasonable time,  viz.,  for  the  space  of  nine  days.  That  de- 
fendant told  the  plaintiffs  at  the  time  of  receiving  the  order 
that  he  had  already  sold  the  turpentine,  and  that  he*would 
receive  it  from  the  wharf  that  same  day,  and  by  the  terms  of 
the  sale  it  was  to  be  delivered;  and  that,  by  reason  of  the 
non-delivery,  the  defendant  was  unable  to  complete  said  sale 
of  the  same,  which  he  had  negotiated,  and  has  sustained,  by 
reason  thereof,  damage  to  the  amount  of  $95,  and  therefore 
prays  judgment,  etc. 

The  cause  was  tried  by  a  jury,  who  found  for  the  plaintiffs 
$714.  Defendant  moved  for  a  new  trial,  which  was  denied, 
and  judgment  rendered  in  accordance  with  the  verdict. 

The  bill  of  sale  and  order,  as  set  forth  in  the  statement,  are 
as  follows: 
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Bait  Fbasciboo,  Aug.  4, 1852. 

Mr.  James  Stewabt, 

Bought  of  Stevens,  Walker  &  Co., 
7  cases  cont.  4  cans  each,  spts.  turpentine, 
Each  can  6  gallons,  408  gals.  @  $175 $714 

[142]  «8av  Vbaxoboo,  Aug.  4, 1862. 

Capt.  Ship  Hamburg, 

Broadway  Wharf, 
Please  deliver  this  order  of  James  Stewart,  17  cases  spirits 
turpentine,  marked  S,  and  oblige, 

Stevens,  Waleeb  &  Co. 

And  the  defendant  proved,  that  when  he  presented  the  said 
order  to  the  discharging  clerk  of  the  said  ship,  he  informed 
him  that  the  turpentine  could  not  be  discharged  for  several 
days,  to  which  defendant  replied  that  he  "  then  would  have 
nothing  to  do  with  it."  It  was  also  in  evidence  that  the  tur- 
pentine was  discharged  on  the  13th,  of  which  defendant  had 
notice,  who  refused  to  receive  it. 

The  defendant,  when  the  evidence  was  closed,  moved  a  non- 
suit, on  the  ground  that  the  goods  not  having  been  delivered, 
the  case  was  within  the  Statute  of  Frauds,  which  the  Court 
refused,  for  the  reason  that  the  giving  of  the  order,  accom- 
panied by  the  bill  of  sale,  was  a  constructive  delivery,  suffi- 
cient to  take  the  case  out  of  the  statute,  but  sent  the  cause  to 
the  jury  upon  the  question,  whether  the  actual  delivery  or 
readiness  to  deliver,  was  according  to  the  terms  of  the  con- 
tract. The  Court  charged  the  jury,  that  the  case  was  not 
within  the  Statute  of  Frauds,  and  it  was  for  them  to  say 
whether  it  was  a  part  of  the  contract  that  the  goods  were  to 
be  delivered  immediately;  that  if  they  so  found,  they  might 
find  for  the  defendant  such  damage  as  he  had  proved,  but  if 
they  should  find  that  the  goods  were  deliverable  only  as  they 
could  be  reached  in  the  process  of  discharging  the  vessel, 
they  might  find  for  the  plaintiffs. 

After  the  verdict  and  judgment,  as  above  stated,  defendant 
moved  for  a  new  trial,  which  was  denied,  and  defendant 
appealed. 
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Clarke,  Taylor,  and  Bidde,  for  Appellant. 

Where  goods  are  in  the  possession  of  a  shipowner  or  wharf- 
inger, etc.,  or  other  agent  of  the  vendor,  a  delivery  order,  ac- 
cepted by  such  agent,  constitutes  such  agent  the  agent  of  the 
vendor,  and  takes  the  case  out  of  the  Statute  of  Frauds.  (5 
Phil.  Evid.  93;  2  Esp.  N.  P.  598;  3  Barn.  &  C.  423;  Chitty 
on  Cont.  681,  2,  3,  4.) 

*The  Court  erred  in  leaving  to  the  jury  the  question  [143] 
of  reasonable  time,  and  in  allowing  a  written  contract 
to  be  varied  by  parol. 

There  is  no  brief  on  file  for  respondents. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  defendant  relies  on  the  Statute  of  Frauds.  To  avoid 
this  defence  the  plaintiffs  show,  that  after  the  parol  agree- 
ment for  the  sale  of  the  goods,  they  delivered  to  defendant  an 
order  upon  the  master  of  the  vessel  for  the  goods.  It  appears 
that  upon  presenting  the  order,  the  defendant  was  answered 
that  the  goods  were  not  ready  to  be  discharged,  and  would  not 
be  for  several  days,  whereupon  he  abandoned  the  contract. 

It  is  now  insisted  by  the  plaintiffs  that  the  delivery  of  an 
order  for  the  goods,  was  such  a  delivery  as  takes  the  case  out 
of  the  Statute  of  Frauds. 

Several  cases  have  been  cited  to  show  that  a  delivery  of  an 
order  is  a  delivery  of  the  goods.  But  it  seems  very  certain 
that  it  is  only  so  considered  where  the  goods  are  susceptible 
of  immediate  delivery. 

There  are  other  cases,  where  no  question  is  raised  as  to  the 
validity  of  the  contract,  or  the  effect  of  the  Statute  of  Frauds, 
where  the  point  to  be  decided  was,  as  to  the  kind  of  delivery 
which  effected  a  change  of  property,  or  completed  the  execu- 
tion of  the  contract. 

In  many  such  cases,  although  the  goods  cannot  be  imme- 
diately delivered,  the  delay  is  implied  as  one  of  the  stipula- 
tions. But  where  delivery  is  necessary  to  make  the  contract, 
a  symbolic  delivery  can  only  be  effectual  where  it  can  be  im- 
mediately followed  by  an  actual  delivery. 
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It  is  urged  that  the  proof  in  this  case  shows  that  the  de- 
fendant purchased  with  the  knowledge  that  the  goods  were 
on  shipboard,  and  therefore  made  the  bargain  with  the  im- 
plied understanding  that  they  could  only  be  delivered  within 
such  reasonable  time  as  it  required  the  vessel  to  discharge. 
This  would  be  a  good  argument,  if  the  contract  had  been  in 

writing,  to  prevent  the  defendant  from  avoiding  it  for 
[144]  want  of  delivery.     But  the  "argument  itself  proves  a 

non-delivery,  and  there  cannot  be  at  the  same  time  a 
delivery  which  takes  the  case  out  of  the  statute  and  a  good 
legal  excuse  for  non-delivery. 
Judgment  reversed,  with  costs. 


TOOTHAKEB,  Respondent,  v,  CORNWALL,  Appellant. 

i  Negotiable  Inbtbuioevt,  Nona*  of  Noh-paymknt  Pbematube.— A  promissory 
note  was  made  before  the  Act  of  1861  (which  makes  the  4th  of  July  a  non- 
juridioal  day,)  which  fell  due  on  the  1st  of  July,  and  was  payable  on  the  4th. 
Held,  that  notice  of  non-payment  on  the  Sd  was  premature,  and  ineffectual  to 
charge  the  endorser. 

Appeal  from  the  Sixth  Judicial  District. 

This  action  was  brought  by  the  plaintiff,  who  was  the  en- 
dorsee of  a  promissory  note  at  Sacramento  City,  November 
8th,  I860,  made  by  Barton  Lee,  who  thereby  "promised  to 
pay,  on  the  1st  day  of  July  next,  to  the  order  of  P.  B.  Corn- 
wall, defendant,  $500,  with  interest  at  the  rate  of  one  per 
cent,  per  month,"  and  which  was  endorsed  to  the  plaintiff  by 
the  said  P.  B.  Cornwall. 

The  defence  was  want  of  notice  of  non-payment  by  the 
drawer.  The  plaintiff  proved  by  several  witnesses  that  search 
and  inquiry  had  been  made  for  the  drawer  on  the  3d  July, 
for  the  purpose  of  presenting  the  note  for  payment,  but  with- 
out effect;  that  he  had  no  place  of  business  in  the  city,  nor 


1  Same  case,  4  CaL  28,  disapproved  in  MoFarland  v.  Pico,  8  CaL  680. 
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could  the  witnesses  learn  where  he  had.  The  witnesses  were 
in  the  employ  of  Freeman  &  Co.,  who  had  the  note  for  col- 
lection; that  they  had  called  at  defendant's  office,  but  could 
not  learn  where  Lee  was,  or  where  he  resided. 

Mr.  Hyer,  a  witness  and  attorney  for  plaintiff,  stated,  that 
on  the  4th  of  July,  1851,  he  made  inquiry  of  several  persons 
for  Lee;  ascertained  from  Cornwall  and  others,  that  he  was 
not  in  the  city,  but  was  at  the  mines,  and  had  no  place  of 
business  in  the  city.  [Defendant's  counsel  objected,  because 
4th  of  July  was  a  holiday,  and  exempt  from  business;  and 
the  Court  ruled  that  the  plaintiff  might  show  anything  bring- 
ing the  fact  of  non-payment  on  the  3d  to  defendant's 
notice.]  Witness  told  "Cornwall  that  Lee  could  not  [145] 
be  found,  who  told  him  he  did  not  know  where  he  was, 
but  believed  him  to  be  at  the  mines.  The  note  had  been 
placed  in  witness's  hand  as  attorney,  who  further  said,  "I 
notified  Cornwall,  verbally,  of  its  non-payment,  and  asked 
him  if  he  wished  a  written  notice  of  the  fact.  Cornwall  told 
me  that  he  intended  to  take  any  advantage  he  could  in  regard 
to  the  non-payment  of  the  note." 

H.  B.  Ferre  swore  that  he  ascertained,  on  the  3d  of  July, 
from  defendant  and  others,  that  Lee  was  not  in  the  city  of 
Sacramento,  and  that  consequently  he  could  not  present  the 
note  for  payment;  and  witness  told  the  clerk  in  the  office  of 
defendant,  (he  not  being  present,)  that  he  had  not  been  able 
to  find  Lee;  that  he  was  aware,  in  other  States,  a  note  falling 
due  upon  the  4th  of  July,  required  to  be  presented  upon  the 
3d  of  the  month,  but  whether  the  rule  prevails  in  this  State 
or  not,  he  did  not  know,  but  thought  it  best  to  be  on  the  safe 
side,  and  to  give  Cornwall  notice  of  his  inability  to  find  Lee 
upon  that  day,  and  requested  the  clerk  to  inform  Mr.  Corn- 
wall that  he  (witness)  had  been  at  his  office  with  the  note: 
this  was  about  3  o'clock  p.  M.  Witness  was  in  the  employ  of 
Freeman  &  Co,,  who  held  the  note  for  collection, 

April  26th,  1852,  the  cause  was  tried  by  a  jury,  who  ren- 
dered a  verdict  for  plaintiff  for  the  amount  of  the  note  and 
interest,  and  judgment  was  entered  accordingly. 

The  defendant  moved  for  a  new  trial,  which  was  refused, 
and  he  then  took  this  appeal. 
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Winans  and  Hyer,  for  Appellant. 

The  note  was  payable  on  the  1st  of  July,  and  was-  made  be- 
fore the  statute  concerning  holidays. 

When  Mr.  Hyer  inquired  of  defendant  for  Lee,  and  was 
told  he  was  at  the  mines,  etc.,  defendant  told  him  that  "he 
would  avail  himself  of  all  legal  rights  in  his  defence  to  the 
note." 

The  note  was  payable  on  the  4th  of  July,  and  the  notice  on 
the  3d  was  premature. 

The  notice  given  by  Mr.  Hyer  was  not  sufficient,  because  it 
was  given  on  a  holiday;  because  it  was  not  intended  to  be  a 
notice,  and  to  place  the  endorser  on  his  guard,  but  in 
[146]  terms  *left  something  else  to  be  done.  It  was  not 
sufficient  and  explicit,  inasmuch  as  it  did  not  describe 
the  note,  nor  allege  the  presentment  to,  or  search  for,  the 
drawer. 

Saunders  and  Hoggins,  for  Bespondent. 

Due  diligence  is  all  that  is  required  to  make  presentation 
of  a  note  to  a  maker,  and  what  constitutes  due  diligence,  is  a 
question  depending  upon  the  special  circumstances  of  the 
case.  (Stat,  on  Promissory  Notes,  sees.  205,  236,  238,  240, 
264.) 

As  to  time  of  notice,  lb.  sees.  320,  321.  The  notice  may 
be  oral  and  at  the  place  of  business  of  the  party,  to  receive 
it.     lb.  341. 

Defendant's  own  declaration,  that  the  drawer  was  away  at 
the  mines,  made  the  day  the  note  became  due,  and  the  day 
after,  was  a  virtual  waiver  of  presentment  to  the  maker. 

The  jury  found  as  a  fact  that  presentment  could  not  be 
made  at  maturity,  because  the  maker  could  not  be  found, 
and  that  defendant  was  duly  notified  of  that  fact,  and  of  the 
dishonor  of  the  note. 

The  note  was  considered,  under  the  statute,  as  due  on  the 
3d  of  July,  and  so  treated.  Effort  was  made  to  present  it 
on  that  day  to  the  maker,  and  as  he  could  not  be  found,  de- 
fendant was  notified  on  that  day,  and  also  on  the  4th. 
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Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  act  of  1851,  which  makes  the  fourth  day  of  July  a  non- 
juridical  day,  by  its  terms  confines  its  operation  expressly  to 
bills,  checks,  and  notes,  made  after  the  passage  of  the  act. 

In  this  case,  the  note  in  controversy  was  made  before  the 
passage  of  the  act,  and  is  not  within  its  provision,  conse- 
quently it  fell  due  on  the  1st,  and  was  payable  on  the  4th 
day  of  July.  It  is  not  pretended  by  the  plaintiff  that  notice 
of  its  non-payment  was  given  on  the  4th  or  afterwards,  and 
the  notice  on  the  3d  was  premature  and  ineffectual. 

The  judgment  is-  reversed,  and  thacase  remanded. 


*M.  KELLEB  v.  B.  YBABBU.  [147] 

Contract  to  Dzlivxb  Goods,  when  Oomplek.— A  contract  by  defendant,  "  to 
deliver  to  plaintiff  as  many  grapes  as  he  should  wish,  at  a  given  price,"  is  a  mere 
offer,  which  the  plaintiff  had  the  right  to  accept  or  reject,  and  defendant  to  retract 
at  any  time  before  acceptance;  bat  when  the  plaintiff  named  the  quantity  which 
he  would  take,  the  contract  became  complete,  and  both  parties  were  bound  by  it. 

Appeal  from  the  First  Judicial  District  of  Los  Angelos 
County. 

This  action  was  brought  upon  an  agreement  between  the 
plaintiff  and  defendant,  which  set  forth,  that  about  the  15th 
day  of  June,  1852,  the  plaintiff  and  defendant  entered  into  a 
contract,  whereby  the  defendant  agreed  with  the  plaintiff  to 
sell,  and  pick  from  the  vines,  and  deliver  to  plaintiff,  at  the 
vineyard  of  defendant,  so  many  of  the  grapes  then  growing 
in  said  vineyard,  as  plaintiff  should  wish  to  take  the  present 
year,  the  plaintiff  to  have  the  first  grapes  that  were  ripe,  for 
which  plaintiff  agreed  to  pay  defendant  ten  cents  per  pound, 
cash,  on  delivery;  and  plaintiff  avers,  that  on  the  19th  Aug., 
1852,  he  notified  the  defendant  that  he  wished  to  take  of  said 
grapes  1900  pounds,  and  tendered  the  defendant  $190  in  pay- 
ment therefor,  and  requested  the  defendant  to  pick  and  de- 
liver the  said  quantity  to  the  plaintiff;  but  that  defendant  re- 
fused to  deliver  the  same  or  any  part  thereof. 
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The  defendant  denied  all  the  allegations  of  the  bill,  and  the 
cause  was  tried  by  a  jury,  who  were  instructed  by  the  Court 
that  the  contract  set  up  in  the  plaintiff's  bill  was  void,  for 
want  of  a  binding  consideration  on  the  part  of  the  plaintiff, 
which  plaintiff  excepted  to;  and  judgment  being  rendered  for 
the  defendant,  the  plaintiff  took  this  appeal. 

Sutherland,  for  Bespondent, 

Argued  that  there  was  no  mutuality  in  the  contract,  as  set 
out,  and  cited  Chit,  on  Cont.  27,  28. 

The  contract  is  void  by  the  Stat,  of  Frauds*    (Statute  of 
A850,  267,  sec.  13.) 
[148J      *No  brief  for  appellant  on  file. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

When  the  agreement,  which  is  the  subject  of  this  action, 
was  first  entered  into,  it  amounted  to  a  mere  offer  on  the  part 
of  the  defendant,  which  the  plaintiff  had  the  right  to  accept 
or  reject,  and  the  defendant  to  retract,  at  any  time  before  ac- 
ceptance. When,  however,  the  plaintiff  named  the  amount 
of  grapes  which  he  would  take  under  the  offer  of  the  defend- 
ant, the  contract  was  complete,  and  both  parties  were  bound 
by  it. 

The  Court  below,  therefore  erred  in  deciding  for  the  de- 
fendant* and  the  judgment  is  reversed,  with  costs. 


BABE,  Appellant,  *  WELLS  &  CO.,  Bespondents. 

Pabtnkeship,  Notice  of  Dissolution.— The  question  of  irofcice  of  the  dissolu- 
tion of  a  partnership,  is  a  fact  for  the  jury,  under  the  charge  of  the  Court. 

vEbbob,  icust  Ajtcbkattvely  Appbab.  — Error  which  Is  relied  upon,  moat  be 
Shown  clearly  and  affirmatively. 

Appeal  from  the  Fourth  Judicial  District. 

1  Cited,  Morgan  v.  Hngg,  5  OaL  410.    See  Clayton  v.  Wells,  2  OaL  881;  Kilbura  v. 
Ritchie,  Id.  145. 
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This  action  was  brought,  October  7th,  1851,  against  Thomas 
C.  Wells,  H.  Willes,  and  Laeien  Skinner,  of  Boston,  as  part- 
ners and  bankers  in  San  Francisco,  doing  business  under  the 
firm  of  Wells  &  Co.,  of  whom  the  plaintiff  complained  that 
the  defendants  were  indebted  to  him  for  monev  deposited  in 
trust,  payable  on  demand,  to  wit,  $2278,  payment  of  which 
defendants  had  refused,  etc.,  after  demand  made,  etc.;  and 
prays  for  judgment,  etc.,  and  that  publication  issue  against 
the  non-resident  parties. 

The  sheriff  returned  "served  personally  on  defendant, 
Wells,  in  San  Francisco." 

An  attachment  also  issued,  and  the  right,  title,  and  interest 
in  certain  property  of  defendants,  as  described  in  the  sheriff's 
return,  was  attached. 

The  Court  ordered  publication  to  be  made  in  the 
"Alta  *California"  and  "Daily  Herald,"  for  three  [149] 
months,  of  the  said  complaint,  the  absence  from  the 
State  of  L.  Skinner  and  H.  Willes  being  shown. 

The  answer  of  T.  Or.  Wells  denies  all  the  allegations  of  the 
bill. 

And  the  answer  of  Willes  and  Skinner  also  denies  the  alle- 
gations, and  specially  denies  that  they  were  doing  business 
as  bankers  in  the  city  of  San  Francisco,  under  the  name,  etc. 
of  Wells  &  Co.,  or  in  connection  with  said  Wells  at  the  time 
alleged  in  said  complaint,  and  pray  to  be  dismissed,  etc. 

The  cause  was  tried  by  a  jury. 

Plaintiff  proved  that  there  was  a  firm  in  San  Francisco  com-  . 
posed  of  the  defendants  and  one  Hird,  (not  sued,)  who  began 
business  January  1st,  1850,  under  the  title  of  Wells  &  Co., 
who  owed  plaintiff  $1091  49,  who  kept  an  account  with  Wells 
A  Co.  from  February,  1851. 

The  same  witness  proved,  on  cross-examination,  that  T.  G. 
Wells  purchased  out  the  interest  of  the  other  partners  about 
the  21st  March,  1851,  that  public  notice  was  given  in  the  "Alta 
California"  of  the  dissolution;  that  Willes  &  Co.  had  not, 
since  that,  participated  in  the  profits  and  losses.  Plaintiff 
began  to  deposit  again  with  Wells  &  Co.,  10th  September, 
1851;  he  had  before  been  a  special  depositor.  After  the  May 
fire,  Wells  made  an  assignment. 
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Defendants  also  proved  notice  of  the  dissolution  of  the 
partnership  in  the  "  Alta  California9'  and  the  "  Pacific  News/9 
and  the  delivery  of  the  papers  at  the  house  of  the  plaintiff. 

To  refute  the  evidence  which  had  been  produced  by  de- 
fendants, Willes  and  Skinner,  to  show  that  they  had  dissolved 
the  partnership  with  Wells,  plaintiff  introduced  a  witness, 
"  to  prove  that  said  dissolution  was  not  bona  fide"  and  pro- 
pounded to  him  the  following  questions:  What  amount  of 
money  did  these  partners  (other  than  Wells)  draw  out  of  the 
concern  in  cash  and  its  equivalent?  What  were  the  liabilities 
of  the  said  house?  Was  there  a  failure  in  the  busines  of  the 
house  soon  after  the  dissolution?  How  long  after?  How 
stood  the  affairs  of  the  house  after  the  .first  failure?  What 
sort  of  business  did  the  house  of  Wells  &  Co.  do  after  the 
failure?  Did  it  make  or  lose  money?  How  much?  Did 
Wells  take  money  out  just  before  the  last  failure? 
[150]  How  *much?  When  Wells  bought  out  the  other  de- 
fendants, what  was  the  character  of  the  assets  and 
their  value,  and  the  amount  ascertained?  What  were  the 
cash  assets  and  contributions  of  each  partner  in  the  begin- 
ning? Did  Mr.  Skinner  or  Mr.  Willes  bring  $50,000  into  the 
concern,  as  the  articles  had  stipulated? 

The  counsel  of  Skinner  and  Willes  objected  to  each  of 
these  questions  as  respectively  propounded.  The  Court  sus- 
tained the  objections,  and  plaintiff's  counsel  excepted. 

The  Court  below  charged  the  jury,  "That  if  there  was  a 
dissolution  of  the  firm  of  Wells  &  Co.,  and  that  Willes  &  Co. 
withdrew,  and  notice  of  such  dissolution  was  published,  then 
that  the  plaintiff,  having  had  dealings  with  the  firm  prior  to 
the  dissolution,  was  entitled  to  notice. 
'  "That  the  fact  of  the  advertising,  and  that  the  plaintiff 
took  the  paper,  was  proper  evidence  to  go  to  them,  the  jury, 
and  they  were  to  ascertain  whether  the  plaintiff  had  notice. 
If  they  were  satisfied  that  he  had  notice,  then  their  verdict 
must  be  for  the  defendants,  Willes  and  Skinner,  and  against 
T.  G.  Wells." 

The  jury  found  for  plaintiff  against  Wells  only,  $2344  44, 
and  in  favor  of  the  other  defendants;  and  judgment  was  en- 
tered accordingly,  from  which  plaintiff  took  this  appeal. 
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Cooke,  for  Appellant. 

The  Court  erred  in  refusing  evidence  that  the  dissolution 
was  fraudulent;  that  they  offered  to  prove  in  substance  that 
Willes  allowed  the  other  partners  to  draw  out  very  nearly  all 
the  funds,  when  they  owed  largely  to  depositors. 

Evidence  of  newspaper  notice  of  dissolution  does  not  bring 
the  fact  home  to  plaintiff. 

fYiUes,  for  Respondents. 

No  such  partnership  existed  in  reality  as  that  charged  in 
the  complaint.  This  partnership  was  dissolved  before  the 
indebtedness  of  Wells  &  Co.  to  plaintiff. 

The  issue  did  not  admit  of  plaintiff  proving  fraud,  and  the 
evidence  was  properly  excluded. 

Heydenteldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

*The  question  of  notice  as  to  the  dissolution  of  the  [151] 
partnership  was  properly  left  to  the  finding  of  the  jury 
under  the  charge  of  the  Court. 

In  the  issue  presented  by  the  pleadings,  it  would  have  been 
proper  to  introduce  evidence  to  show  that  the  dissolution  was 
not  bona  fide,  but  it  does  not  appear  how  the  evidence  which 
was  rejected  would  have  tended  to  that  result. 

Error  which  is  relied  on  must  be  shown  clearly  and  affirm- 
atively. 

Judgment  affirmed. 


CALEB  HYATT,  Respondent,  v.  FELIX  ABGENTI, 

Appellant. 

Bjjlmzht,  Aobxbmiist  fob  Saus  of  Seoubttiis.— A  party  depositing  securities 
for  securing  the  payment  of  a  debt,  or  advancements  made  thereon,  may  agree 
that  they  shall  be  sold,  at  the  option  or  pleasure  of  the  creditor. 

Authobtty  of  Bailee  to  Sell.—  And  where  the  plaintiff  drew  several  drafts 
upon  the  defendant,  who  held  the  deposit,  directing  him  to  pay  them  "  from  the 
proceeds  of  the  securities  in  his  hands,"  this  was  held  to  give  an  authority  to  the 
plaintiff  to  sell  the  securities  deposited  to  meet  the  drafts. 
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Idem.— An  order  to  pay,  "when  in  funds,  from  the  proceed*,"  malm  the  Afteraction 
conclusive,  that  other  Bales  had  yet  to  be  made  by  the  defendant. 

Idem,  Validity  or  Sale.— A  sale  made  under  such  authority,  is  good  without 
notice  to  the  plaintiff  of  the  time  and  place  of  Bale,  or  previous  demand  of  pay- 
ment. 

1Idem,  Personal  Pbopebty  may  be  Pledged,  etc.— Personal  property  may  be 
pledged,  mortgaged,  hypothecated,  or  placed  in  trust,  upon  such  farms  and  con- 
ditions as  the  parties  may  agree  upon,  and  courte  of  law  will  be  governed  by  the 
language  of  the  contract  in  each  particular  case. 

*  Idem,  Contract  of  Bailment.— When  such  contract  is  absolute  upon  its  face, 
the  party  asserting  a  condition  or  limitation,  must  show  it. 

Appeal  from  the  Fourth  Judicial  District. 

The  complaint  set  forth,  that  plaintiff,  being  the  owner  of 
city  scrip  of  the  City  of  San  Francisco,  to  the  nominal 
amount  of  $45,215  60,  bearing  interest  at  the  rate  of  3  per 
cent,  per  month,  and  requisitions  of  the  Comptroller  upon  the 
City  Treasurer  for  moneys  due  to  plaintiff  for  planking 
[152]  streets,  to  the  "nominal  amount  of  $94,746  62,  and 
bonds  of  the  city  to  the  nominal  amount  of  $90,000, 
bearing  10  per  cent,  interest  per  annum,  deposited  the  same 
with  the  said  defendant,  to  hold  as  his  agent,  and  charges 
that  defendant  had  fraudulently  converted  the  same  to  his 
own  use,  in  the  course  of  his  employment  as  agent  as  afore- 
said, to  the  damage  of  plaintiff  $60,000,  and  prays  judgment, 
etc.,  which  complaint  was  sworn  to,  and  filed  by  defendant 
21st  January,  1852. 

Defendant,  in  his  answer,  denies  specifically  every  allega- 
tion of  the  complaint,  and  avers  that  plaintiff  is  not  the  party 
in  interest;  and  then  admits  that  certain  securities,  being  a 
portion  of  those  mentioned  in  the  complaint,  were  hitherto 
hypothecated  with  him  by  the  plaintiff,  and  others  connected 
with  him,  and  pledged  as  collateral  security  for  the  prompt 
payment  by  him  of  certain  advances  made  by  defendant  to 
plaintiff,  and  for  debts  and  accounts  then  due  from  plaintiff 
to  defendant;  and  for  such  other  advances  as  should  be  after- 
wards made  to  plaintiff  by  defendant,  and  to  cover  all  subse- 
quent advances  made  upon  his  account;  and  that,  by  an  agree- 


1  Cited,  Dewey  v.  Bowman,  8  Gal.  150.    See  Payne  «.  Bensley,  Id.  267. 
>  Davis  o.  Mb  R.B.  Co.,  46  Miss.  569. 
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ment  made  between  them,  at  the  time  of  the  hypothecation 
aforesaid,  the  defendant  had  the  right  to  sett  without  notice, 
any  or  all  of  said  pledges  or  securities,  in  the  event  of  any  of 
the  said  advances  being  unpaid,  and  to  apply  the  net  proceeds 
of  such  sales  to  the  payment  of  such  unpaid  debts  and  ad- 
vances, etc. ;  and  avers  that  there  were  and  are  still  existing 
debts  and  advances  due  from  plaintiff  to  defendant.  And 
that,  under  the  power  conferred  on  him  by  plaintiff,  he  did 
sell  the  said  securities  so  hypothecated,  from  time  to  time, 
and  applied  the  proceeds  to  the  payment  or  part  payment  of 
said  outstanding  debts,  etc. ;  and  after  the  entire  application 
of  said  net  proceeds  as  aforesaid,  there  is  still  due  and  un- 
paid from  plaintiff  to  defendant  the  sum  of  $12,750,  with  in- 
terest at  the  rate  of  5  per  cent,  per  month;  and  defendant 
makes  the  said  debts,  advances,  and  the  balance  due,  a 
counter  claim  in  this  action,  and  prays  judgment  in  his 
favor,  etc. 

This  answer  was  sworn  to  by  M.  Btrri,  the  attorney  in  fact 
for  defendant. 

This  cause  occupied  much  of  the  time  of  the  Court  below, 
and  the  testimony  taken  in  the  course  of  the  tidal  is 
very  voluminous.     *The  facts,   so  far  as  they  are  [153] 
deemed  material,  in  reference  to  the  view  taken  of  the 
case  by  this  Court,  appear  to  be  as  follows: 

The  firm  of  Hyatt,  Cox  &  Sheldon  had  a  contract  with  the 
City  of  San  Francisco  for  planking  certain  streets  of  the  city, 
and  applied  to  the  defendant  Argenti  for  aid,  who  agreed  to 
assist  them,  and  with  whom  they  opened  an  account,  giving 
first  to  the  defendant  their  endorsed  note  for  $5000,  which 
the  defendant  passed  to  their  credit.  This  note  bore  interest 
at  the  rate  of  7  per  cent,  per  month.  Without  taking  up  the 
note  when  it  fell  due,  the  firm  arranged  with  the  defendant 
for  further  credits,  by  transferring  to  him  their  claims  under 
their  contract  with  the  city,  (specified  in  the  complaint,) 
which  transfer  was  absolute  upon  its  face.  These  claims  were 
in  the  form  of  what  was  called  "requisitions,"  which  were 
estimates  of  work  done,  certified  by  the  Street  Commissioner, 
and  otherwise  authenticated.  By  these  transfers,  defendant 
claimed  to  be  invested  with  the  whole  legal  title  to,  and  con- 
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trol  over,  the  said  securities,  subject  to  the  eqm'table  interest 
of  the  said  firm  in  the  premises.  Upon  the  securities  thus 
transferred,  the  defendant  proceeded  to  make  advances  to 
the  firm,  and  also  agreed  to  reduce  the  interest  with  which 
the  account  commenced,  from  7  to  5  per  cent.  The  "requi- 
sitions" were  all  transferred  in  October  and  November,  1850, 
and  the  money  nearly  all  advanced  in  October  and  November. 
Up. to  that  time,  the  whole  amount  of  cash  advanced  was 
$43,590;  the  amount  of  requisitions  transferred  to  defendant 

was  $ ,  which  were  partly  collected  in  cash  by  him,  part 

in  scrip,  and  part  were  funded.  On  the  18th  February,  the 
defendant  rendered  an  account  current  to  the  firm,  in  which 
they  are  credited  with  the  cash  received  by  him,  except  about 
$4000,  the  scrip  and  requisitions  to  be  funded,  remaining  in 
defendant's  hands.  This  account  showed  a  balance  due  de- 
fendant of  $19,993  63.  On  the  22d  February,  defendant 
paid  a  judgment  against  the  firm  of  some  $3400;  and  on  the 
31st  July,  rendered  another  account  current,  showing  a  bal- 
ance then  due  him  of  $24,011  45.  It  does  not  appear  that 
any  exception  was  taken  by  the  firm  or  by  defendant  to  either 
of  these  accounts. 
It  appears  that  the  accounts  between  the  parties  stood  thus 
till  September  6th,  1851,  when  defendant  sold  part  of 
[154]  the  scrip,  *and  continued  to  make  sales  down  to  Jan- 
uary 5th,  1852,  when  he  closed  up  the  account.  As  the 
sales  were  effected  the  proceeds  were  carried  to  the  credit  of 
the  firm  on  defendant's  books,  which,  it  is  in  evidence,  Hyatt, 
the  plaintiff,  had  access  to,  and  frequently  examined.  On  the 
5th  January,  another  account  was  rendered  by  defendant, 
crediting  the  entire  sales,  and  leaving  a  balance  due  to  him 
of  $2677  28.  It  does  not  appear  that  any  direct  notice  was 
given  by  plaintiff  to  defendant,  or  the  firm,  of  the  sales  of 
the  securities  made  by  him,  which  appear  to  have  been  priv- 
ate, or  made  through  brokers  selected  by  the  defendant.  It 
was  in  evidence,  however,  that  in  October,  (24th,)  1850,  (the 
arrangement  between  the  parties  having  been  made  in  Sep- 
tember preceding,)  that  the  firm  drew  upon  defendant,  first 
for  $8000,  and  then  for  several  other  sums,  of  $2000,  $6000, 
$3086  61,  and  other  sums,  directing  him  to  pay  the  same  in 
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each  of  the  drafts,  "from  the  proceeds  of  the  securities  now 
in  your  hands,  and  such  other  securities  as  will  hereafter  be 
placed  in  your  hands  by  us."  And  on  the  27  th  December, 
the  firm  drew  another  draft  upon  defendant  for  near  $8000, 
made  payable  "  when  in  funds,  from  the  proceeds  of  the  se- 
curities placed  in  your  hands  by  us,  after  deducting  the 
amount  due  you  for  cash  advanced,  and  the  interest  on  the 
same." 

It  was  in  evidence,  that  on  the  13th  March,  1851,  Cox  & 
Sheldon,  two  members  of  the  firm,  had  assigned  all  their  in- 
terest therein  to  defendant  Hyatt. 

The  case  was  submitted  to  the  Court  without  a  jury,  who 
found  the  amount  of  scrip  hypothecated  to  be  $80,636  75, 
which  was  payable  two-thirds  in  cash  and  one-third  in  city 
scrip;  the  amount  of  scrip  received  by  defendant  upon  the 
requisitions;  and  that  the  scrip  had  been  converted  by  the 
defendant  to  his  own  use,  (after  the  assignment  of  Cox  & 
Sheldon  to  plaintiff,  and  prior  to  November  1st,  1851,)  in  part 
by  private  sale,  without  notice  to  plaintiff,  and  in  part  by 
funding  them,  mixed  with  other  scrip,  with  the  commissioners 
of  the  funded  debt  of  the  city,  without  the  knowledge  or  con- 
sent of  the  plaintiff;  and  also  that  the  requisitions  had  been 
converted  in  like  manner;  and  also  that  the  scrip  had  been 
sold  in  the  market  (the  highest  rate,)  November  2d, 
1850,  at  10  per  cent,  premium,  and  "requisitions,  [155] 
January  8th,  1851,  at  5  per  cent,  discount;  and  that, 
taking  these  sales  as  data,  the  damage  sustained  by  plaintiff 
by  the  conversion  amounted  to  $53,840. 

Several  other  facts  were  found  by  the  Court,  which  do  not 
appear  to  have  any  bearing  upon  the  case  as  considered  by 
the  Supreme  Court. 

The  facts  and  data  thus  found,  together  with  an  open 
account  of  plaintiff  against  defendant,  were  referred  to  the 
clerk  of  the  court,  to  state  an  account  between  the  parties, 
who  reported  a  balance  due  to  the  plaintiff  from  the  defend- 
ant of  $36,977  98,  for  which  judgment  was  entered  by  order 
of  the  Court. 

A  motion  was  made  by  defendant  for  a  new  trial,  which 
was  overruled,  and  this  appeal  was  taken. 
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McDougcd,  for  Appellant. 

The  defendant  was  in  no  reapect  the  plaintiffs  agent,  nor 
was  he  a  pledgee — (2  Bouvier,  Pledge,  3, 4;  Story's  Bailment, 
286;  Jones  on  Bailment,  117) — nor  mortgagee.  (Bouvier, 
-Pledge,  6.)  The  distinction  between  a  pledgee  and  a  mort- 
gagee is,  that  it  is  created  by  a  grant  by  which  the  whole 
legal  title  passes  conditionally.  The  securities  were  trans- 
ferred in  writing,  without  any  condition.  Defendant  held 
them  in  trust  to  pay  his  debt,  and  account  for  the  surplus. 
(2  Bouv.  605;  Levin  Trustees,  15;  Saund.  6.) 

If  defendant  was  a  trustee,  he  is  amenable  only  to  the  equi- 
table jurisdiction  of  chancery;  and  proof  of  this  will  not  sus- 
tain a  proceeding  in  tort,  based  upon  legal  title  to  the  thing 
converted,  and  charging  agency,  or  a  naked  bailment  for  safe 
keeping. 

But  the  defendant  was  a  trustee,  with  power  to  sell  for  the 
purpose  of  reimbursing  himself.  He  had  the  right  to  do  with 
them  what  was  necessary  and  proper  for  his  own  protection, 
doing  it  in  good  faith,  and  using  prudence.  The  assignments 
are  absolute  on  their  face,  and  carry  with  them  the  full  jus 
disponendi.  There  is  no  testimony  showing  that  this  power 
was  qualified,  and  this  can  only  be  gathered  by  defendant's 
answer,  and  this  asserts  the  power  to  sell  also,  and  these  must 
be  taken  together. 

That  the  trust  was  to  be  executed  by  a  sale  of  the 
[156]  securities,  *is  shown  by  defendant's  conduct  through- 
out. The  firm  drew  on  defendant  a.  great  number  of 
sight  drafts,  when  they  had  no  money  in  his  hands,  "payable 
oxd  of  the  proceeds  of  securities  held  by  him."  If  defendant  had 
been  a  mere  agent,  and  held  securities  for  the  purpose  of 
providing  funds,  and  such  a  draft  had  been  presented  and  re- 
fused, he  having  undertaken  to  provide  funds  out  of  the  pro- 
ceeds of  sale,  which  fact  the  drafts  assume,  he  would  have  been 
liable  in  damages. 

Hyatt  examined  the  books  of  defendant  frequently,  which 
contained  the  entries  of  the  sales,  and  never  objected. 

But,  if  there  were  no  original  power  to  sell,  the  conduct  of 
plaintiff  amounts  to  an  acquiescence,  and  he  will  be  held  to 
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have  approved  the  sales:  his  examination  of  the  books, 
knowledge  of  the  facts,  and  receipt  of  accounts  current  with- 
out disapproval,  is  a  virtual  approval.  (Levin,  639,  640-1;  17 
Veng.  326.) 

The  rendition  of  the  accounts  current  was  a  liquidation  and 
settlement  of  the  accounts,  no  objection  being  made.  (10 
Barb.  215;  2  lb.  586;  2  Greenleaf  Ev.  127,  8;  4Bing.  459; 
3  Cor.  &  Payne,  236;  2  Brod.  A  Bin.  99;  13  Earl,  249.) 

The  argument  of  the  counsel  embraced  other  points  made 
in  the  case  not  considered  by  this  Court. 

Brooks,  for  Respondent. 

The  requisitions  and  their  proceeds,  were  pledged  with  de- 
fendant by  plaintiff,  and  could  not  be  sold  without  demand  of 
payment,  and  notice  of  the  time  and  place  of  sale.  (4  Den. 
227.) 

Such  sale  is  a  conversion,  and  the  rule  of  damage  is  the 
highest  value  between  the  time  of  conversion  and  the  time  of 
trial.  (3  Oon.  82;  7  lb.  681;  1  lb.  240;  3  Oomst.  78;  1  San- 
ford,  361;  20  Wend.  94;  22  lb.  348,  366-7;  Paine,  626;  Sto. 
Bail,  sec.  122,  191,  269,  290,  308,  318,  321,  322,  396.) 

A  note  may  be  pledged,  and  the  transfer  of  the  legal  title 
is  necessary  to  carry  the  possession,  but  this  does  not  alter 
the  character  of  the  transaction,  and  cited  Wheeler  v.  Wheeler, 
9  Cow.  24;  see,  also,  1  Sandf .  248.  Abuse  of  lawful  posses- 
sion is  breach  of  trust,  and  amounts  to  a  conversion.  (3 
Johns.  432;  Salk.  130,  154;  2  Bos.  4  P.  453.) 

An  absolute  transfer  of  a  promissory  note  may  be 
shown  to  be  ^collateral.     (2  Hill,  140;   Sto.  Prom.   [157] 
Notes,  sec.  284;  20  Johns.  634,  640,  et  seq.;  1  Bos.  & 
P.,  Collins  v.  Martin;  Chitty  on  Bills,  74,  n.  2,  and  p.  198, 
n.  2;  19  Johns.  66;  10  N.  H.  264.) 

If  the  Court  are  satisfied  that  the  transaction  is  a  pledge, 
there  is  then  no  error  in  the  ruling  of  the  Court  below. 

The  opinion  of  the  Court  was  delivered  by  Heydeoteldt, 
Justice. 

This  is  an  action  of  trover  for  the  wrongful  conversion  of 
certain  securities,  called  scrip,  requisitions,  and  bonds. 
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The  defendant  was  to  make  advances  of  money  from  time 
to  time  to  the  firm  of  Hyatt,  Cox  &  Sheldon,  (who,  in  this 
action,  are  represented  by  the  plaintiff  Hyatt,)  and  Hyatt, 
Cox  &  Sheldon  were  to  place  the  securities,  as  fast  as  re- 
ceived, in  the  possession  of  defendant,  accompanied  by  an 
absolute  assignment  in  writing. 

Various  amounts  were  drawn  by  Hyatt,  Cox  &  Sheldon 
from  defendant,  and  the  securities,  placed  in  the  hands  of 
the  latter,  were  sold  at  different  times  for  their  market  value, 
and  placed  to  the  credit  of  the  firm. 

These  securities  subsequently  appreciated  in  value  in  a 
great  degree.  The  plaintiff  now  insists  that  the  defendant 
had  no  right  to  sell  them  without  notice  to  him,  and  is,  there- 
fore, guilty  of  a  conversion.  Upon  the  facts  set  out  in  the 
bill  ef  exceptions,  the  Court  below  decided  that  by  the  rules 
of  law  the  defendant  had  no  legal  authority  to  sell  or  dispose 
of  the  securities,  and  was  therefore  guilty  of  converting  them 
to  his  own  use. 

Much  argument  and  authority  has  been  displayed  upon  the 
question,  whether  the  holder  of  a  mortgage  or  pledge  of  se- 
curities or  personal  property  can  sell  when  the  debt  becomes 
due,  without  notice  to  the  mortgagor.  From  the  evidence 
contained  in  the  bill  of  exceptions,  we  think  the  considera- 
tion of  that  question  is  unnecessary.  It  will  not  be  doubted 
that  a  party  depositing  such  securities  may  agree  that  they 
shall  be  sold  at  the  option  or  pleasure  of  the  creditor.  And 
we  can  come  to  no  other  conclusion  than  that  such  was 
[158]  the  contract  in  the  present  case.  It  "appears,  accord- 
ing to  the  bill  of  exceptions,  that  the  engagement  be- 
tween the  parties  took  place  in  September,  1850. 

On  the  24th  October  following,  the  firm  of  Hyatt,  Cox  & 
Sheldon  drew  a  draft  on  defendant,  directing  him  to  pay,  on 
the  30th  October,  to  the  order  of  H.  Meigs,  eight  thousand 
dollars,  "from  the  proceeds  of  the  securities  now  in  your 
hands,  and  such  other  securities  as  will  hereafter  be  placed 
in  your  hands  by  us." 

On  the  same  day,  another  draft  was  drawn  by  them  for 
two  thousand  dollars,  payable  on  the  26th,  using  the  same 
language. 
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On  the  same  day,  another,  payable  at  sight,  for  two  thou- 
sand dollars,  and  in  the  same  terms. 

On  the  same  day,  a  third  draft,  payable  the  20th  November 
following,  for  six  thousand  dollars,  at  sight,  and  in  the  same 
terms. 

On  the  8th  November,  another  draft,  at  sight,  for  $3086  61, 
in  the  same  terms. 

And  on  29th  December,  a  di;aft  is  drawn  by  them  for 
$7952  03,  payable  "when  in  funds  from  the  proceeds  of  the 
securities  placed  in  your  hands  by  us,  after  deducting  the 
amount  due  you  for  cash  advanced  and  the  interest  on  the 
same,  and  also  the  amount  due  McCoudray."  An  express 
stipulation  in  writing  could  not  exhibit  more  clearly  the  au- 
thority of  the  defendant  to  sell  the  securities  than  does  the 
language  of  these  drafts.  The  money  drawn  for  was  to  be 
paid  from  the  proceeds :  proceeds  can  only  be  obtained  by 
sale,  and  the  language  of  the  last-mentioned  draft,  "  when  in 
funds  from  the  proceeds,"  makes  the  deduction  conclusive 
that  other  sales  had  yet  to  be  made  by  the  defendant. 

It  appears,  moreover,  from  the  evidence  of  Meigs,  one  of 
the  plaintiff's  witnesses,  that  he  informed  the  plaintiff  of  the 
sale  of  the  bonds,  and  the  price  for  which  they  sold,  at  which 
he  says,  "Hyatt  objected  to  the  price  at  which  the  bonds 
were  sold,  and  said  it  was  eating  him  up."  This  is  the  lan- 
guage of  a  man  complaining  of  hard  fortune,  but  certainly 
not  of  breach  of  contract  or  of  bad  faith,  and  it  is  pregnant 
with  the  admission  of  the  right  of  the  defendant  to  sell. 

This  view  of  the  case  renders  it  unnecessary  to  consider 
the  other  assignments  of  error.  It  is  clear  to  our  minds  that 
the  defendant  is  not  guilty  of  conversion,  and  the  plaintiff 
has  mistaken  his  action.  If  the  defendant  is  indebted 
to  him,  his  proper  *remedy  is  within  the  equitable  [159] 
jurisdiction  of  the  Court  by  bill  for  an  account. 

The  judgment  is  reversed,  and  a  nonsuit  against  the  plain- 
tiff is  ordered  with  costs. 

Wells,  Justice,  delivered  the  following  opinion,  concurring 
with  the  opinion  of  Mr.  Justice  Heydenfeldt. 

The  city  scrip  and  requisitions,  alleged  to  have  been  fraud- 
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ulently  converted  by  the  defendant  to  his  own  use,  were  trans- 
ferred to  him  by  assignments  in  writing,  absolute  on  their 
face,  for  value  received,  and  carrying  with  them  the  jus  dis- 
ponendi.  But  it  is  insisted,  on  the  part  of  the  plaintiff,  that 
notwithstanding  the  absolute  transfer  of  the  property  and 
legal  title  in  these  securities,  still  they  were,  in  truth  and  in 
fact,  only  held  by  the  defendant  in  pledge,  as  collateral  se- 
curity; and  being  so  held,  that  the  sale  of  them  by  defendant 
without  demand  of  payment,  and  notice  of  the  time  and  place 
of  sale,  was  a  conversion,  and  a  fraud  upon  the  plaintiff. 

The  rule  of  law  as  stated  is  doubtless  correct  as  applied  to 
a  proper  case,  and  the  point  here  is,  whether  such  a  case  is 
presented  as  renders  the  rule  applicable? 

It  will  not  be  denied  that  collateral  security  may  be  held  in 
as  many  various  ways  and  subject  to  as  many  different  condi- 
tions, as  there  is  variety  in  the  objects  and  character  of  con- 
tracts; thus,  personal  property,  merchandise,  or  stock,  may 
be  held  as  collateral  security,  in  the  nature  of  a  mortgage,  in 
which  the  parties  could  agree  that  in  case  of  non-payment, 
the  right  of  property  should  become  absolute,  and  that,  with- 
out notice  or  foreclosure;  or,  it  may  be  held  as  a  pledge,  the 
right  of  restoration  upon  the  payment  of  the  debt,  being  re- 
served to  the  debtor;  and  it  is  competent  for  the  parties  to 
contract,  that  the  goods  or  stock  thus  pledged  as  collateral 
may  be  sold  with  or  without  notice,  and  upon  non-payment 
without  demand  of  payment.  So,  also,  goods  or  stock,  or 
other  securities,  may  be  held  by  the  creditor  under  an  abso- 
lute transfer,  in  trust  for  the  debtor,  with  the  power  in  the 
creditor  to  sell  and  reimburse  himself  for  advances  made,  or 
to  provide  himself  from  time  to  time  with  funds  to  meet  the 
additional  demands  of  his  debtor,  and  to  pay  his  drafts, 
[160]  or  in  other  *words,  it  is  competent  for  parties  to  form 
these  contracts  to  suit  themselves,  and  courts  of  law 
will  be  governed  by  the  plain  import  of  the  language  of  the 
contract  in  each  particular  case. 

The  transfers  of  the  property  in  the  present  case  were,  as 
we  have  seen,  absolute  upon  their  face,  «nd  carried  with  them 
the  undoubted  and  unrestricted  right  in  the  defendant  to  sell, 
and  convey,  and  convert  at  his  pleasure;  and  if  that  right  was 
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qualified  or  limited  in  any  manner,  or  controlled  by  an  agree- 
ment between  the  parties  to  the  contract,  that  fact  must  be 
established.  It  is  conceded  by  the  defendant  in  his  answer, 
and  upon  the  argument,  that  he  was  intrusted  with  these  se- 
curities for  the  purpose  of  indemnifying  himself  for  advances 
made,  and  that  he  had  the  right  to  do  with  them  whatever 
might  be  necessary  or  proper  for  his  own  protection;  'and  he 
especially  sets  up,  that  it  was  distinctly  understood  that  if  the 
moneys  advanced  should  remain  unpaid,  after  becoming  due, 
he  should  have  the  right  to  sell  without  demand  and  without 
notice;  beyond  this  admission  of  defendant,  there  is  no  proof 
whatever  to  show  that  the  transfer  of  the  property  to  him  was 
in  any  degree  qualified  or  conditional,  and  if  taken  as  evidence 
against  him,  must  be  taken  in  connection  with  the  allegation 
of  his  right  to  sell.  It  is  said  by  the  Court  below,  that  this 
is  a  pledge  in  its  strictest  sense,  and  upon  this  assumption, 
it  rules  that  therefore  the  creditor  had  no  legal  authority  to 
sell;  but  this  assumption  cannot  be  maintained.  I  do  not 
question  that  if  this  were  merely  a  pledge  on  deposit  of  the 
securities,  to  secure  the  payment  of  a  certain  sum  of  money 
upon  a  future  day,  without  the  power  of  sale,  that  the  right 
to  redeem  and  to  a  restoration  of  the  property  would  be  re- 
served to  the  creditor,  and  that  sale  could  not  be  made  with- 
out previous  demand  of  payment  and  notice;  but  this  cannot 
be  assumed  in  this  case  in  the  face  of  the  absolute  transfer 
and  power  to  sell;  and  upon  the  state  of  facts  shown,  the  legal 
presumption  cannot  be  raised.  On  the  contrary,  the  legal 
presumption  is,  that  the  transfer  being  absolute,  the  right  to 
sell  and  dispose  of  the  property  was  perfect;  and  even  though 
it  could  be  said  that  this  was  strictly  a  pledge,  yet  the  pledge 
was  accompanied  by  the  unqualified  power  to  sell  without  de- 
mand and  without  notice.  And  who  shall  say  that  such  was 
not  the  intention  of  the  parties?  It  was  perfectly 
♦competent  for  the  plaintiff  to  agree  that  the  defendant  [161] 
should  have  the  right  to  sell  and  dispose  of  the  scrip,  to 
convert  the  requisitions  into  bonds,  and  to  dispose  of  them  at 
such  times  and  at  such  places,  and  in  such  manner  as  he  should 
deem  best  and  most  prudent  for  the  interests  of  all  parties; 
and,  indeed,  it  was  consistent  with  the  defendant's  interest 
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that  he  should  have  such  power  for  his  own  protection,  and 
to  reimburse  himself  for  advances  made,  and  equally  so  with 
the  plaintiff's  object  to  reduce  the  amount  of  interest,  which 
he  complained  was  "eating  him  up;"  and  it  was  consistent 
also  with  the  terms  of  the  contract,  and  with  the  employment 
and  occupation  of  the  defendant  in  connection  therewith. 
Moreover,  no  proof  of  any  character  whatever  is  adduced  to 
establish  the  fact  that  this  full  and  complete  power  of  sale 
was  not  intended  to  be  given.  The  position  of  the  Court 
below,  and  the  respondent  here,  is  based  solely  upon  the  rule 
of  law  that  in  case  of  a  naked  pledge  as  collateral  security, 
the  authority  to  sell,  .when  not  expressly  given,  cannot  be  ex- 
ercised without  demand  of  payment  and  notice.  As  I  have 
already  stated,  this  is  not  such  a  case,  and  the  rule  is  there- 
fore inapplicable.  An  examination  of  the  cases  cited  by  the 
respondent,  and  relied  upon  by  him  as  authority,  will  show 
wherein  the  rule  fails  to  apply.  In  the  case  of  Wilson  v. 
Little,  2  Comstock,  p.  443,  the  plaintiff,  through  his  broker, 
negotiated  a  loan  of  $2000  with  Little  &  Co.,  and  gave,  as 
collateral  security,  fifty  shares  of  Erie  railroad  stock.  The 
contract  was  in  writing,  in  the  shape  of  a  promissory  note, 
which  set  forth  that  the  plaintiff  had  deposited  the  stock  de- 
scribed with  the  defendant,  as  collateral  security,  loiih  au- 
thority to  sell  the  same  on  the  non-performance  of  the  promise, 
without  notice;  and  at  the  same  time  he  made  a  transfer  of 
the  stock  on  the  books  of  the  company  to  the  defendant.  In 
deciding  the  case,  the  Court,  per  Buggles,  Justice,  says: 
"In  the  present  case,  the  note  for  the  repayment  of  the  loan 
and  the  transfer  of  the  stock  were  parts  of  the  same  transac- 
tion, and  are  to  be  construed  together.  The  transfer,  if  re- 
garded by  itself,  is  absolute,  but  its  object  and  character  are 
qualified  and  explained  by  the  contemporaneous  paper,  which 
declares  it  to  be  a  deposit  of  the  stock  as  collateral  security 

for  the  payment  of  $2000."  And  it  was  there  held, 
£162]  that  the  creditor  *could  not  sell  the  same  until  he  had 

first  demanded  payment  of  the  debtor;  but  it  will  be 
observed  also,  that  there  the  creditor  sold  before  demand, 
and  that  the  note  was  payable  on  demand,  and  the  authority 
to  sell  was  given  only  in  case  of  non-performance.     So  also 
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in  Allen  v.  Dykers,  3  Hill,  594.  In  that  case  there  was  a  loan 
of  money,  and  a  promissory  note  for  the  payment  of  the 
amount,  in  which  it  was  stated  that  the  borrower  had  de- 
posited with  the  lenders,  as  collateral  security,  with  authority 
to  sell  the  same  on  non-performance  of  the  promise,  250  shares 
of  a  certain  stock  therein  mentioned.  The  money  in  that 
case  was  payable  in  sixty  days;  the  sale  was  to  be  made  at 
the  board  of  brokers,  and  notice  waived  if  not  paid  at  ma- 
turity. The  Court  held  that  the  sale  was  a  conversion,  for 
the  reason  that  the  defendants  had  not  demanded  payment  of 
the  plaintiff  before  selling;  but  the  ruling  of  the  Court  was 
placed  upon  the  ground  that  the  power  to  sell  was  expressly 
restricted  by  the  terms  of  the  contract,  and  was  granted  only 
in  case  of  n(m-performancet  and  therefore  that  demand  of 
payment  was  necessary.  It  will  be  borne  in  mind,  also,  that 
in  that  case  the  stock  was  converted  before  the  maturity  of 
the  note.  The  rule  in  the  case  of  Stearns  v.  Marsh,  4  Denio, 
227,  also  cited  and  relied  upon  by  the  respondent,  is  based 
upon  the  same  principle,  and  depends  upon  the  written  con- 
tract of  the  parties.  It  was  where  a  number  of  cases  of 
boots  and  shoes  were  pledged  as  security  for  a  debt  coming 
due,  and  payable  at  a  future  day:  it  was  held  that  the  credi- 
tor could  not  sell  the  same  until  he  first  called  upon  the 
debtor  to  redeem  the  pledge;  and  that  he  must  also  give  him 
notice  of  the  time  and  place  of  sale.  These  decisions  are 
based  upon  the  principle,  that  where  personal  things  are 
pledged  for  the  payment  of  a  debt,  the  general  property  and 
the  legal  title  always  remain  in  the  pledger;  the  special  prop- 
erty and  the  possession,  or  right  of  possession,  being  in  the 
pledgee;  the  pledger  having  the  right  to  restoration  of  the 
property  on  payment  of  the  debt.  In  the  cases  of  the  trans- 
fers of  stock,  the  Courts  say,  that  the  special  property  only 
passed;  that  the  contemporaneous  paper,  or  note  in  writing, 
showed  that  the  transfer,  although  absolute  on  its  face,  did 
not  convey  the  general  property,  or  the  legal  tide  to  the 
property,  but  it  was  resorted  to  from  *necessity,  arising  [163] 
from  the  by-laws  of  the  corporations  of  whose  capital 
stock  these  shares  were  a  part,  which  required  the  transfer 
of  the  certificate  to  be  made  upon  their  books;  and  that  this 
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absolute  transfer  was  necessary  to  give  the  creditor  posses- 
sion of  the  stock,  and  for  his  own  protection.     So  in  the 
matter  of  the  cases  of  boots  and  shoes,  the  general  property 
and  the  legal  title  to  the  property  remained  in  the  debtor. 
The  character  of  the  several  transfers  in  each  of  these  cases 
is  qualified,  and  this  is  shown  by  the  contracts  in  writing; 
and  in  each  case  the  right  to  sell  was  restricted  and  denied, 
except  in  case  of  non-performance;  and  undoubtedly  the  de- 
cisions were  governed  by  the  written  contract  in  each  case: 
none  of  them  can  therefore  be  said  to  be  analogous  to  the 
case  at  bar.    The  decision  in  Wilson  v.  Little,  by  the  New 
York  Court  of  Appeals,  and  which  reviews  both  of  the  other 
cases,  is  placed  distinctly  upon  the  written  contract.     The 
Court  says,  in  addition  to  what  has  been  above  quoted,  "The 
general  property  which  the  pledger  is  said  usually  to  retain 
is  nothing  more  than  a  legal  right  to  the  restoration  of  the 
thing  pledged,  on  payment  of  the  debt.     Upon  a  fair  con- 
struction of  the  note  and  the  transfer,  taken  together,  this 
right  was  in  the  plaintiff,"  etc.     The  transfer  in  that  case  be- 
ing absolute,  it  was  qualified  and  explained  only  by  the  con- 
temporaneous papers,  which  declared  it  to  be  a  deposit,  and 
restricted  the  right  to  sell.     In  the  present  case,  the  transfer 
is  absolute,  and  there  is  nothing  adduced  on  the  part  of  the 
plaintiff  to  qualify  or  explain  it,  except  the  drafts  which  were 
drawn,  at  or  about  the  time  of  the  transfer  by  Hyatt,  Cox  & 
Sheldon,  on  the  defendant:    these  drafts  we  will  examine 
presently.     The  answer,  it  is  true,  as  we  have  already  sees, 
admits  that  the  securities  were  held  as  collateral,  but  the  ad- 
mission is  coupled  with  the  averment  that  the  defendant  had 
the  full  power  to  sell.    They  cannot  be  separated:  the  admis- 
sion and  averment,  if  taken  at  all,  must  be  taken  together; 
and  giving  the  parol  testimony  of  the  witness,  Squiers,  the 
fullest  weight  that  can  be  asked  for  it,  viz.,  that  the  defendant 
held  the  scrip,  etc.,  as  collateral,  and  yet  it  by  no  means  fol- 
lows that  the  defendant  has  not  the  right  to  sell.     The  plain- 
tiff had  yet  something  more  to  do  to  maintaiu  his  suit  than 
merely  to  establish  that  the  securities  were  held  as  col- 
[164]  lateral,  for,  as  I  have  already  said,  the  "holding  as  col- 
lateral was  not  inconsistent  with  having  the  power  to 
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sell:  the  vital  point  was  to  show  that  this  power,  so  absolute 
in  terms,  had  been  restricted  in  fact,  in  order  to  bring  the 
case  within  the  ruling  above  cited,  and  to  sustain  the  charge 
of  a  fraudulent  conversion;  for,  as  the  case  stands  at  this 
stage  of  the  examination,  the  defendant  held  the  scrip  as  col- 
lateral, but  with  the  full,  absolute,  and  unrestricted  right  to 
sell,  or  convey,  or  convert,  at  his  pleasure,  and  to  the  best  of 
his  judgment,  being  answerable  only  for  the  surplus  of  the 
proceeds  after  reimbursing  himself,  and  for  his  diligence  and 
good  faith  in  the  performance  of  his  trust    - 

The  Court  below  may  have  regarded  the  parol  testimony 
alone  as  sufficient  to  establish  the  fact  that  the  defendant  re- 
ceived the  scrip  and  requisitions  as  collateral  security,  and  to 
justify  the  conclusion  as  a  conclusion  of  law,  that  being  so 
received,  the  defendant  had  no  legal  authority  to  sell  without 
demand  of  payment  and  notice.  Such  would  be  a  correct 
conclusion  in  case  of  a  strict  pledge,  where  no  power  to  sell 
had  been  given,  or  where  it  was  restricted;  but  it  would  be 
neither  safe  nor  sound  where  an  express  and  unrestricted 
power  had  been  given  by  an  absolute  transfer.  I  have  not 
attempted  to  consider  the  question  of  the  admissibility  of  the 
parol  testimony  to  give  effect  to  the  supposed  intention  of  the 
parties  to  the  contract,  for  the  reason  that  I  attach  no  im- 
portance to  it:  it  simply  establishes,  if  it  establishes  any- 
thing, what  the  defendant  fully  concedes. 

I  have  carefully  examined  the  other  authorities  cited  by  the 
respondent,  viz.,  Ooddington  v.  Bay,  20  Johns.  640;  Chitty 
on  Bills;  Bristol  v.  Sprague,  8  Wend.  424;  Wardellv.  Howell, 
9  Wend.  170;  Stalker  t>.  McDonald,  6  Hill,  93;  Bissel  v. 
Drake,  19  Johns.  66;  Jenness  v.  Bean,  10  N.  H.  264;  Williams 
v.  little,  11  N.  H.  71;  Presdt.  Wash.  Bk.  v.  Lewis,  etc.,  22 
Pick.  24.  The  majority  of  these  cases  are  to  the  effect,  "that 
to  protect  the  holder  of  a  negotiable  security,  which  has  been 
improperly  transferred  to  him  in  fraud  of  the  prior  legal  or 
equitable  rights  of  others,  it  is  not  sufficient  that  it  has  been 
received  by  him  merely  as  a  security,  or  nominally  in  payment 
of  a  pre-existing  debt,  where  he  has  parted  with  no- 
thing of  value,  nor  relinquished  any  security  *upon  [165] 
the  faith  of  the  paper  thus  improperly  transferred  to 
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him,  without  any  fault  on  bis  part."  These  cases  all  follow 
the  rule  laid  down  in  Coddington  v.  Bay,  which  is  regarded 
as  the  leading  case,  and  in  which  the  English  authorities  upon 
the  point  in  controversy  are  folly  considered.  In  most  of  the 
cases,  the  notes  in  question  were  strictly  pledged  as  collateral 
security.  I  cannot  see  for  what  purpose  they  are  quoted.  In 
none  of  them  was  the  point  decided  as  to  whether  the  pledg- 
ing of  the  collateral  security  gave  the  right  to  sell;  and  none 
of  them  consider  the  character  of  a  pledge,  further  than  to 
say,  as  in  Jenness  v.  Bean,  "  that  where  a  negotiable  promis- 
sory note  is  endorsed  in  pledge  as  a  collateral  security  for  a 
debt  due  from  the  endorser  to  the  endorsee,  the  endorsee 
takes  it  like  a  chose  in  action,  not  negotiable,  subject  to  all  de- 
fences to  which  it  would  be  subject  in  the  hands  of  the  en- 
dorser at  the  time  when  notice  is  given  of  the  endorsement/* 

This  doctrine  is  a  familiar  one,  and  however  correct,  can 
have  no  bearing  here,  unless  it  is  to  show  that  a  note  en- 
dorsed over  as  a  collateral  security,  is  a  pledge,  that  the  re- 
porter calls  it  a  pledge,  the  counsel  calls  it  a  pledge,  and  the 
Court  calls  it  a  pledge;  but  all  that  don't  make  it  a  pledge; 
and  if  it  were  a  pledge,  the  right  of  sale  is  not  raised  or  ques- 
tioned. These  authorities  are  not  even  serviceable  to  show 
that  parol  testimony  may  be  introduced  to  prove,  as  between 
the  parties  endorser  and  endorsee,  that  a  promissory  note  is 
held  as  collateral.  In  those  cases,  the  defence  went  to  the 
want  of  consideration,  and  parol  testimony  was  admitted,  to 
show  the  want  of  valuable  consideration  set  up  in  defence; 
and  the  rule  is,  that  where  a  note  is  thus  passed  to  secure  a 
pre-existing  debt,  it  is  taken  by  the  endorsee,  subject  to  all 
defences. 

The  case  of  Hays  v.  Biddle,  Sandf .  249,  was  an  action  in 
trover  for  the  conversion  of  a  bond  payable  to  bearer.  The 
bond  in  suit,  with  two  others,  was  left  to  secure  an  advance 
of  $23,000  due  from  the  defendant  to  plaintiffs.  The  defend- 
ant received  the  bond  from  the  plaintiffs  for  the  purpose  of 
getting  it  exchanged  for  Erie  Railroad  Stock.  He  was  to 
bring  the  stock  back  as  a  substituted  security.  It  was  held, 
that  where  the  pledger  of  a  bond  delivers  it  to  the 
[166]  "pledgee  for  a  pcuticular  purpose,  as  to  be  exchanged 
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for  stock,  and  to  return  the  latter,  and  the  pledgee  con- 
verts the  bond  to  his  own  use,  the  pledger  may  maintain  trover 
for  the  bond.  Surely  there  is  no  kind  of  analogy  between 
that  case  and  this;  besides,  the  only  point  decided  was,  that 
the  plaintiff  could  maintain  his  action  without  making  a  de- 
mand. 

None  of  these  last-cited  authorities,  therefore,  throw  any 
light  upon  the  particular  point  in  issue  here,  which  is  as  to 
the  authority  of  the  defendant  to  sell.  And  for  additional 
light  upon  this  subject,  I  now  turn  to  the  drafts  drawn  by 
Hyatt,  Cox  A  Sheldon  on  the  defendant  and  cashed  by  him. 
A  careful  and  deliberate  examination  of  the  language  of  these 
drafts  has  fully  satisfied  my  mind  that  they  contemplated  the 
selling,  and  recognized  the  right  of  selling  in  the  defendant,  of 
the  securities  placed  in  his  hands.  What  other  construction 
shall  be  placed  upon  it?  What  other  sense  or  meaning  can 
be  fairly  attributed  to  the  words  employed?  What  did  Hyatt, 
Cox  A  Sheldon  intend  to  convey  to  the  mind  of  the  defendant, 
when  they  directed  him  to  pay  their  drafts  "when  in  funds 
from  the  proceeds  of  the  securities  placed  in  your  hands?" 
And  how  was  the  defendant  to  be  in  funds  from  the  proceeds 
of  the  securities,  unless  from  sale  of  them? 

These  drafts  were  the  contemporaneous  papers  in  the  trans- 
action which  qualified  and  explained  the  transfer  of  the  secu- 
rities, and  they  should  be  taken  and  construed  together,  ac- 
cording to  the  rule  laid  down  in  Wilson  v.  Little,  and  upon  a 
fair  construction  of  the  language  of  the  drafts,  and  the  trans- 
fers, taken  together,  construing  the  words  employed  in  the 
drafts  according  to  their  legal  signification,  and  their  plain, 
sensible,  and  practical  import,  it  is  impossible  for  me  to 
arrive  at  any  other  conclusion,  than  that  authority  was  given 
to  the  defendant  to  sell,  and  convert  the  securities  into  cash. 
Taking  the  drafts,  or  the  transfers  and  assignments,  together, 
and  there  is  no  longer  any  doubt,  mystery,  or  obscurity  in 
this  case.  The  intention  of  the  parties  is  made  transparent; 
the  authority  of  the  defendant  to  sell  is  rendered  perfectly 
clear  and  unclouded;  and  the  reason  why  the  plaintiff  did  not 
dissent  to,  or  question,  the  correctness  of  the  defend- 
ant's books  in  which  the  proceeds  of  the  sales  of  the*se-  [167] 
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curities  were  carried  to  his  credit,  and  which  accounts  and 
books  he  frequently  inspected,  is  made  manifest. 

The  reason  and  justice  of  this  ease  seem  to  me,  also,  to  be 
in  harmony  with  this  view,  and  I  cannot  but  yield  my  con- 
currence and  assent  to  the  opinion  and  conclusion  of  my 
learned  associate,  to  the  effect,  "  that  an  express  stipulation 
in  writing  could  not  exhibit  more  clearly  the  authority  of  the 
defendant  to  sell  the  securities  than  does  the  language  of 
these  drafts.'9 


THE  PEOPLE,  Ex  rel.  SMITH,  Appellant,  v.  WILLIAM 
B.  OLDS,  Respondent. 

1  Mandamus,  when  it  Lies.— A  mandamus  will  not  lie  where  there  is  any  other  specific, 
speedy,  and  adequate  remedy. 

Idem,  whin  Issued.— The  statute  of  this  State  is  a  re-affirmance  of  toe  prin- 
ciples of  the  common  law,  as  regards  the  writ  of  mandamus,  and  sec.  468  pro- 
vides, that  it  shall  be  issued  in  all  cases  where  there  is  not  a  plain,  speedy,  and 
adequate  remedy,  in  the  ordinary  course  of  law— e  convmo,  it  shall  issue  in  no 
other. 

*  Title  to  Office.— Title  to  an  office  cannot  be  tried  upon  a  mandamus,  neither  at 
common  law,  nor  under  the  statute. 

Usurpation  of  Office.— The  Practice  Act  provides  a  remedy  "against  any  per- 
son who  usurps,  intrudes  into,  or  unlawfully  holds  or  exercises,  any  public  office, 
civil  or  military,  or  any  franchise  within  the  State." 

Mandaxus,  Remedy  by.— A  mandamus  can  give  no  right,  but  may  be  resorted  to  to 
put  a  party  in  a  position  to  assert  his  right 

Idem,  when  will  not  Lib.— It  will  not  lie  where  the  office  claimed  is  full,  or  against 
an  incumbent  de  facto,  unless  the  party  be  without  remedy. 

Mandamus  and  Quo  Wabbanto  Distinguished.— The  distinction  between  the  write 
of  mandamus  and  quo  warranto,  as  held  in  England,  is  not  abolished  by  the 
statutes  of  this  State,  but,  on  the  contrary,  ia  recognized. 

Appeal  from  the  Fourth  Judicial  District. 

The  relator  claimed  to  be  duly  elected  to  the  office  of 
Clerk  of  the  Superior  Court  of  Ban  Francisco,  and  in  his 
petition  set  forth,  on  oath,  the  grounds  of  his  claim  at  length, 

1  Cited,  what  writ  will  direct,  Merced  M.  Go.  v.  Fremont,  7  Cal.  188;  People  v.  Bell, 
4  Cal.  177;  Russell  v.  Elliott,  2  Cal.  245. 

*  Cited,  Satterlee  v.  San  Francisco,  28  Cal.  820.    See  Turner  e.  Melony,  18  Cal.  621. 
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and  the  proceedings  taken  by  him,  to  qualify  and  ob- 
tain possession  of  the  "records,  papers,  etc,  connected  [168] 
therewith,  of  the  defendant,  then  sitting  and  acting  as 
Clerk  of  the  said  Court,  who  protested  against  the  claim  of 
the  relator,  on  account  of  the  insufficiency  of  the  evidence  of 
his  claim,  as  exhibited  by  him.  The  relator  further  claimed 
damages  from  the  defendant  by  reason  of  his  unlawful  with- 
holding of  the  office,  etc.,  $500.  And  prays  the  Court  for  an 
alternative  mandamus  to  issue  to  the  defendant,  commanding 
him  to  turn  over  the  records  of  the  office  to  the  relator,  and 
to  allow  him  to  enter  upon  the  discharge  of  the  duties  of  said 
office,  or  show  cause  why  he  should  not  do  so. 

The  Court  granted  the  writ. 

The  defendant,  in  his  answer,  takes  divers  exceptions  to  the 
form  of  the  proceedings,  and  to  the  writ,  and  states  these  as 
cause  of  demurrer,  and  claims  to  hold  the  office,  and  exercise 
its  duties,  under  the  appointment  of  the  Judge  of  the  Court, 
and  objects  his  joining  a  claim  for  damages  in  a  mandatory 
suit,  etc. ;  and  denies  the  election  of  the  relator  to  the  office, 
and  the  sufficiency  of  the  evidence  produced  by  him  to  sus- 
tain his  claim,  etc. ;  and  denies  that  the  relator  has  any  right 
to  any  fee  received  by  him,  or  that  he,  the  defendant,  unlaw- 
fully holds  the  office,  and  excludes  the  relator. 

And  charges  that  the  relator's  election  was  a  fraud  upon  the 
electors,  and  of  no  validity  whatever;  and,  therefore,  that  the 
writ  was  wrongfully  and  improperly  issued,  and  prays  to  be 
dismissed,  and  for  judgment  for  costs,  etc. 

On  the  hearing  of  the  case,  the  Court  gave  judgment  for 
the  defendant,  with  costs,  on  the  ground  that  "  this  proceeding 
%8  not  the  proper  remedy;"  and  the  relator  took  this  appeal. 

Bates  and  Gorham,  for  Belator. 

The  writ  of  mandamus  is  the  proper  writ  or  form  of  remedy, 
both  at  common  law  and  under  the  Statute  of  this  State,  for 
the  admission  of,  and  trying  the  right  of,  a  party  to  an  office, 
when  the  same  is  filled,  and  unlawfully  withheld  and  precluded 
by  another;  and  the  Court  below  erred  in  deciding  that  this 
writ  was  not  the  proper  remedy.  (3  Hen.  &  Mun.  1  Va. ;  20 
Pick.  496;   5  Hill,  626;  3  Hill,  4;  Sec.  468,  Cal.  1851,  Pr. 
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[169]  *Act;  3  Blacks.  E.  265,  110,  and  note;  6  East, 
2  Esp.  N.  P.  666. 

If  the  defendant  disputes  the  title  of  the  relator,  and 
wishes  to  go  behind  the  certificate  of  election,  or  the  returns, 
under  this  proceeding  he  has  ample  remedy  by  the  472d  and 
476th  sections  of  the  Practice  Act. 

The  distinction  between  the  writ  of  quo  warranto  and  that 
of  mandamus  in  England  had  its  origin  in  the  statutes  of 
Anne  and  George  L,  which  are  not  in  force  here.  The  dis- 
tinction here  is  merely  arbitrary,  and  is  so  held  in  the  Vir- 
ginia case;  and  this  is  so  on  both  principle  and  reason.  The 
statute  of  this  State  has  given  to  the  mandamus  all  the 
functions  possessed  by  the  quo  warranto,  and  is  intended 
to  abolish  all  the  nice  distinctions  between  the  two  writs, 
and  remove  the  boundaries  existing  between  them.  (See 
Practice  Act,  472d  and  476th  sections.) 

Our  statute  has  made  the  writ  of  quo  warranto  a  specific 
remedy,  which  it  is  not  at  common  law.  It  has  also  given 
co-extensive  functions  to  the  writ  of  mandamus,  and  the 
reason  and  force  of  the  rule,  that  whenever  quo  warranto  will 
lie,  mandamus  will  not,  is  destroyed  by  the  statute.  (See  the 
cases  Oasserly  v.  Fitch;  The  Virginia  Case,  5  Hill,  and  20 
Pickering,  above  cited.)  And  as  the  objection  is  technical, 
not  affecting  the  merits,  the  statute  should  be  liberally  con- 
strued. The  467th  section  points  out  specifically  the  func- 
tions of  the  writ,  and  in  the  latter  clause  of  the  section,  the 
case  of  the  parties  before  the  Court  is  provided  for. 

Cooke,  for  Defendant. 

The  relator  has  mistaken  his  remedy:  the  writ  of  manda- 
mus lies  only  in  cases  where  it  is  necessary  to  prevent  a  fail- 
ure of  justice,  and  where  there  is  not  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of  law.  (Civil  Prac. 
Act,  sec.  408;  3  Barr,  1265;  People  v.  Moyer,  2  Hill,  10,  13 
(as  to  all  extraordinary  writs);  2  Hill,  27;  lb.  367;  1  Hill, 
198;  lb.  674;  13  Pet,  279;  lb.  404;  2  Johns.  Cas.  217,  7;  15 
Pet.  9;  10  Johns.  484;  10  Wend.  393;  5  Hill,  616;  6  lb.  243; 
2  Cow.  444.) 

Mandamus  gives  no  right:  it  lies  only  to  put  a  party  in  a 
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position  to  assert  his  right,  where,  without  that,  he 
could  not  do  so.     *(3  Shep.  N.  P.  2291;  Stra.  538;  3  [170] 
Burr.  1421;  2  Stra.  893,  7;  Kol.  Abr.  sec.  4,  8,  7;  and 
see  2  Johns.  Ca.,  2d  ed.,  217,  256.) 

It  will  not  issue  to  put  one  into  an  office  already  full.  (3 
Shep.  N.  P.  2294,  5;  lb.  217;  2  Johns.  217.) 

And  the  return  of  the  defendant  that  he  is  the  incumbent 
of  the  office,  in  by  a  valid  appointment,  and  not  lawfully 
ousted,  is  a  good  return. 

The  remedy  of  quo  warranto  is  the  only  one  to  try  the  title 
in  this  case.  (3  Johns.  Ga.  79;  5  Hill,  619;  Angel  and  Ames 
on  Corp.  639;  3  Term  Bep.  259;  3  Burr.  1454;  4  lb.  2011;  3 
B.  &  A.  592;  L.  &  E.  Bep.  361.) 

Wells,  Justice,  delivered  the  opinion  of  the  Court.  Hey- 
DENTELDT,  Justice,  concurred. 

This  is  an  application  for  an  alternative  mandamus  to  the 
defendant,  to  compel  him  to  hand  over  to  the  relator  the 
books  and  papers  of  the  office  of  the  Clerk  of  the  Superior 
Court  of  the  City  of  San  Francisco,  and  to  allow  him  to  enter 
upon  the  discharge  of  said  office,  to  which  he  claims  to  have 
been  elected. 

To  the  general  allegations  contained  in  the  application  of 
{he  relator,  the  defendant  filed  a  general  demurrer,  on  the 
ground  that  the  relator  should  have  sought  his  remedy  against 
the  defendant  by  an  action  upon  information  in  the  nature  of 
a  quo  warranto,  and  not  by  a  writ  of  mandamus;  and  also  a 
general  answer  denying  the  facts  on  which  the  election  is 
claimed;  to  which  the  relator  has  demurred  and  also  replied. 

The  Court  below  sustained  the  demurrer  and  dismissed  the 
petition,  on  the  ground  that  the  proceeding  by  mandamus  was 
not  the  proper  remedy,  and  we  are  asked  on  appeal  to  reverse 
{his  decision. 

It  is  contended,  on  the  part  of  the  appellant,  that  the  writ 
of  mandamus  is  the  proper  Remedy  both  at  common  law  and 
under  the  statute  of  this  State;  that  the  statute  is  explicit, 
and  gives  this  remedy  in  precisely  such  a  case  as  this. 

At  common  law,  the  proceeding  by  mandamus  was  em- 
ployed as  a  supplemental  and  extraordinary  writ  of  a  reme- 
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dial  character,  and  was  resorted  to  early  in  the  annals 
[171]  of  English  jurisprudence  *from  the  necessity  of  estab- 
lishing a  residuary  method  to  be  used  on  occasions 
where  the  law  had  provided  no  other  remedy,  and  where  in 
justice  there  ought  to  be  one;  upon  the  principle  that  no 
right  should  be  without  a  remedy.  According  to  Lord  Mans- 
field: "  If  there  be  a  right  and  no  other  specified  remedy,  it 
will  not  be  denied;  in  fact,  where  there  is  a  right  to  execute 
an  office,  perform  a  sendee,  or  exercise  a  franchise,  more 
especially  if  it  be  a  matter  of  public  concern,  or  attended 
with  profit,  and  a  person  is  kept  out  of  possession,  or  dis- 
possessed of  such  right,  and  has  no  other  specific  legal  rem- 
edy, the  Court  will  interpose  by  mandamus."  (Bex  v.  Barker, 
3  Burr.  1266,  1267.)  By  means  of  this  supplementary  rem- 
edy, also,  inferior  officers  and  tribunals  are  forced  to  perform 
their  duties.  Blackstone  describes  this  writ  as,  in  general,  a 
command  issuing  in  the  name  of  the  sovereign  authority  from 
a  superior  court,  and  directed  to  any  person,  corporation,  or 
inferior  court  of  jurisdiction  within  the  jurisdiction  of  such 
superior  court,  requiring  them  to  do  some  particular  thing 
therein  specified,  which  appertains  to  their  office  and  duty. 
But  all  the  authorities  agree,  that  it  lies  only  to  prevent  a 
failure  of  justice,  and  where  there  is  not  a  specific  remedy  in 
the  ordinary  course  of  law.  To  authorize  its  use,  there  should 
not  only  be  a  want  of  specific  legal  remedy,  but  also  there 
should  be  a  specific  legal  right,  (see  case  of  Fish  v.  Weathe- 
more,  2  Johns.  Ca.  217,  6  notes,)  and  the  right  must  be  per- 
fect, not  inchoate.  (The  People  v.  The  Trustees  of  the  City 
of  Brooklyn,  1  Wend.  318.)  It  is  a  rule  of  general  applica- 
tion, that  where  there  is  any  other  specific  legal  remedy  for 
the  party  complaining,  the  writ  of  mandamus  will  not  lie. 
But  where  there  is  no  other  adequate  specific  remedy,  resort 
may  be  had  to  this  high  judicial  writ.  (Per  Mobton,  J.,  20 
Pick.  495.)  In  The  People  v.  Stephens,  5  Hill,  626,  a  case 
similar  in  many  respects  to  the*  present,  being  a  proceeding 
where  the  relator  claimed  to  be  the  Clerk  of  the  City  of 
Brooklyn,  and  sought  by  this  writ  to  be  put  in  possession  of 
the  books  and  papers  belonging  to  the  office,  while  the  de- 
fendant was  actually  in  the  possession  of  the  office  under 
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color  of  lawful  right  to  hold  it,  Bronson,  Justice,  in  deliver- 
ing the  opinion  of  the  Court,  remarks  that  "  where  the  party 
has  another  specific  remedy,  a  mandamus  will  not  be 
granted.  This  *(he  says)  has  been  decided  a  hundred  [172] 
times,  and  the  rule  is  so  well  settled  that  it  would  be  a 
waste  of  time  and  paper  to  cite  the  books.  Many  of  the  cases 
are  collected  in  Angel  and  Ames  on  Corp.  577-6,  2d  ed.;" 
and  Judge  Cowen,  without  passing  upon  the  other  questions, 
concurred  in  giving  judgment  for  the  defendant  on  the  ex- 
press ground,  "  that  the  relator,  if  he  was  clerk,  had  another 
specific  legal  remedy  for  obtaining  the  books  and  papers. " 
It  is  still  insisted  that  many  authorities  are  the  other  way, 
and  according  to  Mr.  Dane,  6  Davis's  Abr.  326,  the  author- 
ities, both  English  and  American,  are  much  in  favor  of  man- 
damus, especially  the  more  modern  cases;  and  prominent 
among  the  cases  cited,  and  upon  which  the  relator  most  con- 
fidently relies,  is  that  of  Dew  v.  The  Judges  of  Sweet  Springs, 
etc.,  3  Hen.  &  M.  1.  We  have  carefully  examined  all  the  au- 
thorities cited  by  the  appellants  upon  this  subject  within  our 
reach,  and  have  found  that  in  no  case  where  the  writ  of  man- 
damus has  been  suffered  to  go  has  it  appeared  that  there  was 
any  other  more  speedy  or  adequate  remedy.  In  the  Virginia 
case,  as  Judge  Beonson  properly  suggests,  5  Hill,  626,  it  did 
not  appear  that  the  relator  had  any  other  adequate  remedy, 
and  indeed  the  decision  rested  upon  the  ground  that  there 
was  no  other  remedy  so  well  adapted  to  the  nature  of  that 
case;  and  generally,  where  the  authorities  are  claimed  to  be 
in  favor  of  mandamus,  it  will  be  found  that  they  arise  when 
quo  warranto  is  not  regarded  as  affording  a  specific  remedy; 
and,  indeed,  it  may  be  said,  that  all  the  exceptions  to  the 
general  rule  depend  upon  an  absence  of  another  specific,  ad- 
equate, or  speedy  legal  remedy,  or  arise  from  the  nature  of 
the  remedy  which  is  to  exclude  the  application  of  the  writ; 
as,  for  example,  where  such  remedy  is  incompetent  to  afford 
relief  to  the  applicant  upon  the  very  subject-matter  of  his 
application.  Therefore,  it  has  been  said,  that  if  the  party 
have  another  speedy,  specific  legal  remedy,  yet  if  it  be  obso- 
lete, as  in  assize,  this  writ  will  lie;  so,  also,  if  such  remedy 
be  extremely  tedious,  (as  it  sometimes  occurs,  where  it  is  by 
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quo  warranto,)  it  will  lie,  since  in  such  cases  the  remedy  is 
inadequate  to  do  justice.  (10  Wend.  396,  per  Nelson,  al.) 
And  it  is  said  that  mandamus  is  the  proper  process  for  re- 
storing a  person  to  an  office  from  which  he  has  been  unjustly 

removed;  but  that  is  where,  for  example,  a  person  has 
[173]  *been  removed  from  an  office  by  a  corporation  without 

authority,  or  where  a  Court  has  unlawfully  removed  a 
clerk;  for  in  such  case  there  is  no  other  specific  remedy,  and 
it  is  used  to  compel  the  corporation  or  court  to  do  right,  and 
to  restore  the  party  to  an  office  from  which  he  has  thus  been 
removed.  Such  was  the  purpose  for  which  it  was  resorted  to 
in  the  Virginia  case:  it  was  to  restore  the  relator  to  an  office 
he  had  once  exercised  and  enjoyed,  to  which  his  title  was 
clear,  and  of  which  he  had  been  unlawfully  deprived  by  the 
Judges.  In  the  case  in  20  Pick.,  cited  by  the  appellant,  the 
relator  asked  for  a  mandamus  to  compel  the  Board  of  Exam- 
iners to  give  him  a  certificate  of  election,  and  it  was  granted, 
upon  the  ground  that  no  other  remedy  would  reach  the  evil; 
but  it  was  expressly  stated  by  the  Court  that  it  would  not 
have  been  granted  had  there  been  any  other  adequate  specific 
remedy. 

Judge  Nelson,  whose  dissenting  opinion,  in  5  Hill,  is  relied 
upon  by  the  appellants,  has  repeatedly  maintained  this  doc- 
trine. (See  10  Wend.  395.)  He  says:  "The  proposition  is, 
I  believe,  universally  true,  that  the  writ  of  mandamus  will  not 
lie  in  any  case  where  another  legal  remedy  exists,  and  it  is 
used  only  to  prevent  a  failure  of  justice."  He  further  ob- 
serves: "The  principle  which  seems  to  lie  at  the  foundation 
of  applications  for  this  writ  and  the  use  of  it  is,  that  when- 
ever a  legal  right  exists,  the  party  is  entitled  to  a  legal  rem- 
edy, and  when  all  others  fail,  the  aid  of  this  may  be  invoked." 
And  he  cites  as  authority  upon  this  point,  3  Burr.  1267;  1  T# 
R.  404;  3  lb.  651;  Cowp.  378;  Per  Buller,  J.,  4  Bacon  Abr. 
tit.  Mandamus,  496;  12  Johns.  415;  19  lb.  259;  1  Cowp.  419. 
Again,  in  25  Wend.  680,  Nelson,  (then  Chief  Justice,)  says: 
"After  full  consideration,  I  feel  persuaded  that  the  relator 
has  a  perfect  legal  remedy  by  action,  which  upon  settled  prin- 
ciples forbids  a  resort  to  the  writ  of  mandamus." 
Indeed,  all  the  cases  cited  by  the  appellants,  and  which  it 
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is  claimed  overrule  this  position,  will  be  found  to  depend 
upon  the  ground  that  no  other  remedy  is  adequate,  specific, 
or  proper;  and  the  conclusion  at  which  we  have  arrived  is, 
that  the  established  rule  of  the  common  law  upon  this  sub- 
ject stands  unshaken  and  unimpaired  by  any  of  the  modern 
cases.  But  if  any  doubt  can  remain  upon  this  ques- 
tion, or  if  the  mere  weight  of  authority,  *either  as  re-  [174] 
gards  the  number  of  authorities,  or  the  respectability 
of  their  source,  is  against  the  proposition,  the  statutes  of  this 
State  unquestionably  settle  the  point  beyond  all  further  con- 
troversy. 

The  statute,  which  we  regard  as  an  embodiment  and  re- 
affirmance  of  this  view  of  the  principle  of  the  common  law, 
provides,  sec.  468  of  the  Practice  Act,  that  "this  writ  shall 
be  issued  in  all  cases  where  there  is  not  a  plain,  speedy,  and 
adequate  remedy,  in  the  ordinary  course  of  law."  And, 
e  converso,  it  shall  issue  in  no  other.  The  ground  assumed 
by  the  appellants,  is,  that  although  another  remedy,  plain, 
adequate,  and  speedy,  in  the  ordinary  course  of  law,  does 
exist,  still  resort  may  be  had  to  this  writ.  We  cannot  admit 
that  such  was  the  intention  of  the  Legislature  in  framing  this 
enactment,  but  conceive  that  it  was  intended  to  give  statutory 
authority  and  validity  to  a  process  which  is  regarded  as  a 
remedy  of  an  extraordinary  and  supplemental  character,  and 
to  define  its  functions  and  limit  its  power  in  accordance  with 
the  recognized  and  established  principles  of  the  common  law; 
and,  viewed  in  this  light,  it  is  in  perfect  harmony  and  conso- 
nance with  those  principles. 

But  there  is  another  reason  why  mandamus  should  not  be 
resorted  to  in  a  case  like  the  present;  and  as  this  appeal  has 
been  urged  with  much  earnestness,  we  propose  to  review  this 
question  in  all  its  bearings,  believing  that  public  policy  and 
public  security  can  best  be  subserved  by  a  final  disposition 
of  this  matter,  and  in  order,  not  only  that  the  questions  in- 
volved in  this  instance  shall  be  fully  considered,  but  that  fruit- 
less litigation  may  hereafter  be  avoided  in  similar  cases. 

This  is  professedly  a  proceeding  under  the  statute  of  this 
State  to  compel  the  admission  of  the  relator  to  the  use  and 
enjoyment  of  an  office,  to  which  he  is  entitled,  and  from  which 
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he  is  unlawfully  precluded,  but  in  reality,  it  is  a  proceeding 
to  try  the  title  to  the  office :  both  parties  claiming  it,  and  the 
defendant,  who  has  been  admitted  and  sworn,  being  in  pos- 
session, and  contending  that  he  is  the  lawful  incumbent.  The 
relator  demands  the  writ  of  mandamus,  to  compel  the  defend- 
ant to  hand  over  to  him  the  books  and  papers,  and  to  allow 
him  to  enter  upon  the  discharge  of  the  duties  of  the 
[175]  office,  upon  the  ground  that  he  is  *erUitled  to  it,  and 
that  he  is  unlawfully  precluded  from  the  enjoyment  of 
it  by  the  defendant. 

In  the  first  place,  this  cannot  be  said  without  begging  the 
question  of  title,  and  while  the  defendant  is  actually  in  pos- 
session of  the  office,  duly  sworn  and  admitted,  and  exercising 
the  duties  as  officer  de  facto,  he  is  prima  facie  entitled  to  it: 
such  is  the  presumption  of  law;  and  in  the  second  place,  while 
the  defendant  is  thus  in  the  office,  under  the  color  of  lawful 
right,  and  claiming  to  be  the  lawful  incumbent,  his  title  to  the 
office  cannot  be  tried  upon  mandamus;  and  thirdly,  the  statute 
has  provided  a  plain,  speedy,  and  adequate  remedy  at  law  by 
the  Practice  Act,  which  provides  for  an  action  "against  any 
person  who  usurps,  intrudes  into,  or  unlawfully  holds  or  ex- 
ercises, any  public  office,  civil  or  military,  or  any  franchise 
within  the  State." 

We  consider  that  it  is  a  well-settled  rule  of  the  common 
law,  that  the  title  to  an  office  cannot  be  tried  by  mandamus. 
A  mandamus  can  give  no  right,  not  even  the  right  of  posses- 
sion, although  it  may  enforce  one.  It  may  be  resorted  to  for 
the  purpose  of  putting  a  claimant  in  a  position  to  assert  his 
right,  when  without  that,  he  could  not  do  so.  It  may  be  used 
to  compel  an  officer  of  an  election  to  give  a  claimant  a  certifi- 
cate of  his  election,  but  this,  if  he  obtains  it,  will  not  neces- 
sarily oust  the  incumbent,  or  give  the  claimant  possession  of 
the  office.  So,  too,  it  will  lie  upon  the  application  of  a  per- 
son showing  a  prima  fade  right  to  an  office,  who  seeks  to  have 
the  proper  oath  of  office  administered  to  him,  to  the  end  that 
it  may  place  him  in  a  condition  to  assert  his  legal  rights,  but 
he  would  still  have  to  resort  to  quo  warranto  to  oust  the  in- 
cumbent and  get  possession  of  the  office. 

The  authorities  to  sustain  the  position,  that  mandamus  will 
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not  lie,  when  the  office  is  full,  are  very  numerous,  but  we  pro- 
pose to  cite  only  a  few  of  them.  The  whole  subject  has  been 
considered  in  the  notes  appended  to  the  report  of  Fish  v. 
Weatherwax,  2  Johns.  Ga.  217,  in  which,  among  others,  is 
cited  the  following:  " Though  a  mandamus  to  admit  to  an 
office  gives  no  title,  yet  it  will  not  be  granted,  when  there 
is  an  officer  de  facto,  though  that  officer  be  in  under  a  tempo- 
rary mandamus,  obtained  by  collusion  and  claim  under  the 
same  election  with  the  applicant;  for  the  remedy  is,  to 
try  the  title  to  the  office  de  facto  *or  on  information  in  [176] 
the  nature  of  a  quo  warranto."  (Angel  and  Ames  on 
Corp.  3d  ed.  639.) 

"A  mandamus  to  a  Mayor  to  admit  one  to  the  office  of  Be- 
corder,  was  refused,  because  there  was  a  Becorder  de  facto, 
and  it  was  therefore  a  decisive  answer  to  the  application,  that 
there  was  another  remedy,  by  an  information  in  the  nature  of 
a  quo  warranto,  by  which  the  title  of  the  officer  in  possession 
could  be  tried."  (Rex  v.  Mayor  of  Colchester,  2  Term  B. 
259.)  So  of  one  to  a  Bishop,  to  compel  him  to  license  a 
curate  of  an  augmented  curacy,  where  there  was  a  cross- 
nomination;  for  the  party  had  a  specific  legal  remedy  by 
quare  impedit.  (Bex  v.  Bishop  of  Chester,  1  T.  B.  396.)  "If 
quare  impedit  does  lie,  mandamus  does  not,"  per  Lord  Mans- 
field, in  Powel  v.  Milbank,  Cowp.  103.  But  though  an  office 
be  full,  still  if  quo  warranto  does  not  lie,  a  mandamus  will  be 
granted,  upon  the  principle  that  the  party  shall  not  be  with- 
out a  remedy.  (Bex  v.  Mayor  of  Colchester,  infra.)  The 
American  authorities  also  support  this  position.  The  case 
from  3  Johns.  Ca.  379,  is  directly  in  point.  The  Court  there 
say  that  "where  the  office  is  already  filled  by  a  person  who 
has  been  admitted  and  sworn,  and  is  in  by  color  of  right,  a 
mandamus  is  never  issued  to  admit  another  person.  The 
proper  remedy,  in  the  first  instance,  is  by  an  information  in 
the  nature  of  a  quo  warranto,  by  which  the  rights  of  the 
parties  may  be  tried."  His  authority  is  amply  sustained  by 
others.  It  is  commented  upon  by  Justice  Morton,  in  20 
Pick.,  but  he  does  not  rule  against  it,  the  case  being  decided 
upon  another  point:  he,  however,  concurs  with  Mr.  Dane, 
and  refers  to  the  Virginia  case;  but  we  have  already  suffi- 
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ciently  considered  that  authority.  In  the  People  v.  Stephens, 
5  Hill,  Bbonson,  Justice,  says,  after  stating  the  facts  of  the 
case:  "Enough  has  been  stated  to  show  that  the  relator  pro- 
poses upon  this  writ  of  mandamus  for  the  delivery  of  papers, 
to  try  the  title  to  the  office  of  Clerk.  The  relator  has  several 
difficulties  to  encounter,  which  I  think  insuperable;  and  in 
the  first  place,  the  defendant  is  actually  in  the  office  of  Clerk 
under  color  of  lawful  right  to  hold  it.  A  writ  of  mandamus 
is  not  the  proper  mode  of  trying  it.  The  relator  should  have 
proceeded  by  an  information  in  the  nature  of  a  quo  warranto. 
In  The  King  v.  The  Corporation  of  Bedford,  a  man- 
[177]  *damus  was  granted;  but  it  was  for  the  reason  that  a 
quo  warranto  would  not  lie  in  that  particular  case,  and 
there  was  no  other  adequate  remedy.  The  relator  should 
first  establish  his  right  to  the  office,  by  a  direct  proceeding 
for  that  purpose,  and  then  his  right  to  the  books  and  papers 
would  follow  as  a  matter  of  course. " 

There  are  other  cases  to  show  that  though  an  office  be  full, 
still  if  quo  warranto  does  not  lie,  a  mandamus  will  be  granted; 
but  this  is  upon  the  principle  that  the  party  shall  not  be  with- 
out a  remedy. 

In  the  present  case,  it  cannot  be  said  that  the  relator  is 
without  a  remedy.  The  statute  is  ample,  and  furnishes  not 
only  a  specific,  but  adequate  and  speedy  remedy.  It  was  the 
intention  of  the  propounders  of  the  law  that  it  should  be  so, 
and  we  have  not  yet  discovered  that  the  remedy  is  deficient 
in  any  respect.  Until  it  shall  appear  that  the  relator  is  with- 
out a  plain,  speedy,  and  adequate  remedy,  in  the  ordinary 
course  of  law,  we  must  conclude  that  the  mandamus  was  not 
proper  in  the  premises  or  appropriate  to  the  relief  sought. 
We  cannot  accede  to  the  proposition  that  the  distinction  be- 
tween the  two  writs  in  force  in  England,  and  which  are  said 
to  have  originated  under  the  statutes  of  Anne  and  George  I., 
have  been  abolished  by  our  statute :  the  very  reverse  of  this 
is  the  fact,  for  not  only  is  the  distinction  recognized,  but  if 
it  had  never  existed  at  common  law,  it  might  truly  be  said  to 
have  been  created  by  the  language  of  our  statute.  And,  con- 
ceding that  the  decision  in  the  Virginia  case,  the  dissenting 
opinion  of  Chief  Justice  Nelson,  in  5  Hill,  and  the  ruling  of 
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the  Supreme  Court  of  Massachusetts,  in  20  Pick.,  shall  be 
considered  as  sound  law,  yet  they  do  not  conflict  with  our  in- 
terpretation of  the  statute  of  this  State,  which,  as  we  have 
already  said,  provides  an  ample,  speedy,  and  adequate  rem- 
edy; especially  so,  since  the  construction  put  upon  it  by  this 
Court,  in  The  People,  ex  relatione,  Casserly  v.  Fitch,  1  Cal. 
519. 

It  is  finally  urged  that  as  the  defence  is  technical,  and  does 
not  address  itself  to  the  merits  of  the  case,  or  the  conscience 
and  equity  of  the  court,  the  statute  regulating  the  issuance 
of  a  mandamus  ought  to  receive  a  liberal  interpretation.  In 
reply  to  this,  we  have  but  to  say  that  the  appeal  is  not  brought 
upon  the  ground  that  equitable  relief  had  been  sought 
and  denied,  but  *from  a  decision  which  it  is  asserted  [178] 
was  erroneous  in  law,  and  we  sit  here  to  review  the 
decision  on  questions  of  law  alone,  and  to  decide  what  the 
law  is,  to  give  a  correct  interpretation  of  the  statute  under 
which  the  relator  has,  by  his  own  choice  and  selection,  pro- 
ceeded. For  the  purpose  of  affording  relief  to  him,  we  are 
asked  by  this  appeal,  in  effect,  if  not  in  terms,  to  proceed 
upon  the  maxim,  Bonijudices  est  ampliare  juri&didzonem,  as 
the  learned  Judges  in  the  Virginia  case  seem  to  have  done, 
relying  upon  the  peculiar  character  and  circumstances  of  the 
case  before  them  for  their  justification;  but  with  all  due  def- 
erence be  it  said,  we  cannot  see  how  we  can  follow  their  ex- 
ample and  conform  to  this  maxim  in  the  present  case,  without 
a  usurpation  that  would  necessarily  destroy  alike  the  reason 
and  justice  of  the  maxim;  for,  how  can  we  amplify  the  rem- 
edy by  mandamus  which  is  limited  by  statute,  without  assum- 
ing jurisdiction?  The  hardship  of  a  particular  case,  or  the 
difficulties  which  surround  it,  cannot  be  urged  in  justification 
of  an  innovation  upon  the  settled  rules  of  law,  or  the  prin- 
ciple of  correct  interpretation,  established  by  the  experience 
and  confirmed  by  the  approbation  of  ages.  We  have  no 
right,  even  if  we  had  the  inclination,  to  sweep  away  the 
established  rules  of  law,  or  to  enlarge  the  remedy  provided 
and  limited  by  the  language  of  the  statute,  for  the  purpose 
of  relieving  the  relator,  by  what  is  termed  a  "  liberal  inter- 
pretation:" to  do  so,  would  be  to  overstep  the  bounds  of 
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certainty,  and  wander  forth  in  every  case  in  pursuit  of  some 
new  light  to  guide  us  in  the  path  of  justice. 

After  full  and  careful  examination  of  this  case,  we  are  sat- 
isfied that  the  decision  of  the  Court  below  was  correct,  and 
therefore  order  that  it  be  affirmed. 


T179]     "WHITMAN,  Eespondent,  v.  JN(X  A-  BUTTEB, 

Appellant. 

Appeal,  AriTBMAiraE.— Pacts  not  renewable  on  appeal. 

Appeal  from  the  Judicial  District,  Yuba  County. 

Per  curiam. — This  is  an  appeal  from  a  judgment  rendered 
on  the  verdict  of  a  jury.  As  this  Court  has  no  power  to  re- 
vise the  facts,  the  judgment  must  be  affirmed. 


CALL  et  aL,  Respondents,  v.  HASTINGS,  Appellant. 

1  Conveyances,  Intent  of  Statute.— The  evident  intention  of  the  statute  pro- 
viding for  the  proof  and  registration  of  conveyances,  is  to  protect  subsequent 
purchasers,  without  notice,  either  actual  or  constructive. 

Negligence,  when  a  Legal  Feaud.— At  common  law,  negligence  in  a  prior  pur- 
chaser or  mortgagee,  such  as  leads  to  imposition  upon  an  innocent  party,  is  re- 
garded as  a  legal  fraud. 

*  CoNSTBucnvE  Notice,  Statute  Consteued.— The  doctrine  of  constructive  notice 
has  always  been  regarded  as  a  harsh  necessity;  and  the  statutes  which  create  it 
have  always  been  subjected  to  the  most  rigid  construction. 

»  Mobtgage,  Loss  of  Priority  bt  Faxlube  to  Record.— A  mortgage  made  an- 
terior to  the  passage  of  the  act  concerning  conveyances,  was  not  recorded  in  ac- 
cordance with  the  provisions  of  the  41st  section  of  the  said  act.  Held,  that  it  lost 
itB  priority  as  against  a  subsequent  purchaser  without  notice. * 

Appeal  from  the  Sixth  Judicial  District,  Sacramento  County. 

1  Approved,  Bird  v.  Dennison,  7  Gal.  804.    See  Bryan  v.  Ramirez,  88  Gal.  461. 

1  Approved,  Chamberlain  v.  Bell,  7  Gal.  294;  Bird  v.  Dennison,  7  Gal.  809.  See 
Partridge  v.  McKenney,  10  CaL  184. 

3  Approved,  Stafford  v.  lick,  7  Cal.  487;  Clark  v.  Troy,  20  Gal.  228;  Anderson  «. 
Fish,  36  Gal.  684.  Commented  on,  Stafford  v.  Liok,  7  Gal.  498.  And  see  Page  v 
Rogers,  81  Cal.  820;  Graff  v.  Middleton,  43  Gal.  243;  Frey  v.  Clifford,  44  Gal.  348. 
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This  action  was  brought  to  recover  the  possession  of  the 
real  estate  in  the  complaint  described,  in  the  possession  of 
the  defendant. 

Both  parties  claimed  title  under  Gideon  B.  Stephens. 

The  plaintiffs  claimed  by  sheriff's  deed,  dated  the  14th 
December,  1850,  of  the  property  in  dispute. 

Stephens  had  executed,  on  the  19th  February,  1850,  to  one 
John  Eddy,  a  mortgage  of  the  premises,  which  mortgage  was 
first  in  date,  and  which  plaintiffs  averred  was  the  first  incum- 
brance at  the  time  of  the  sale.  It  was  acknowledged  before 
J.  A.  Thomas,  Judge  of  Sacramento  District. 

J.  Birdsell,  the  Becorder  of  Sacramento,  was  pro- 
duced by  "plaintiffs  as  a  witness,  who  testified  that  he  [180] 
had  the  record  of  the  mortgage  from  Stephens  to 
Eddy,  of  February,  10th,  1850;  that  this  record  was  one 
turned  over  to  witness  by  the  Clerk  of  the  County  as  part  of 
the  records  of  the  county — not  a  record  made  by  witness,  but 
a  book  recording  conveyances  previous  to  the  passage  of  the 
State  laws  regulating  conveyances.  Witness  had  charge  of 
all  the  records  of  the  county,  and  these  books  A  and  B,  and 
part  of  C  and  D,  (the  books  produced,)  were  made  before  he 
went  into  the  office,  and  were  used  by  him  as  records.  They 
were  kept  by  the  predecessor  of  witness,  Mr.  Schoolcraft, 
and  in  tracing  titles,  were  always  included  in  the  search;  that 
Schoolcraft  was  the  acting  Becorder  of  the  County  at  the 
time  he  went  into  office. 

Upon  the  above  mortgage  Eddy  obtained  judgment  against 
Stephens,  2d  November,  1850,  and  the  property  embraced  by 
it  was  sold  by  the  sheriff  as  above  stated,  and  bought  by  the 
plaintiffs,  to  whom  the  sheriff  conveyed  15th  December,  1850: 
deed  acknowledged  the  same  day,  and  recorded  January  8th, 
1851. 

The  defendant  denies  in  his  answer  that  the  plaintiffs  had 
purchased  any  interest  in  the  premises  by  the  said  sheriff's 
sale  of  15th  December,  1850,  and  denies  that  Stephens  had 
any  interest  in  the  property  at  the  time  of  sale,  and  sets  up 
that  he,  the  defendant,  claims  under  a  decree  of  a  foreclosure 
of  another  mortgage  from  Stephens,  about  the  23d  July,  1850, 
which  he  avers  was  the  first  mortgage  legally  executed  and  re- 
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corded  in  the  said  county;  and  that  the  mortgagee  of  the  last 
mortgage  had  no  notice  of  the  existence  of  any  prior  mort- 
gage outstanding.  Defendant  further  admits  his  possession 
of  the  property,  and  insists  upon  his  right  to  it  as  against 
the  plaintiffs,  etc. 

The  mortgage  under  which  defendant  claims  was  a  second 
mortgage,  executed  by  Stephens  to  one  Maynard,  recorded 
21st  May,  1850,  of  the  same  property  previously  mortgaged 
to  Eddy. 

The  question  in  the  case  was,  whether  the  record  of  the 
first  mortgage  protected  the  mortgagee  against  the  subsequent 
mortgage  creditor. 

The  appeal  was  taken  by  plaintiffs  from  a  judgment  entered 
for  defendant,  without  prejudice,  by  agreement  of  parties. 

p.81]      *Ro&iwacm,  for  Appellant. 

The  mortgage  of  February,  1850,  was  duly  recorded  in  the 
office  of  H.  A.  Schoolcraft,  then  acting  as  recorder  of  deeds 
and  mortgages,  etc.,  in  the  jurisdiction  of  Sacramento,  to 
which  office  he  had  been  elected  at  a  popular  election  in  1849. 

In  May,  1850,  Stephens  mortgaged  the  property  again,  and 
this  mortgage  (to  Maynard)  was  duly  recorded  under  the 
recent  recording  act:  and  under  a  judgment,  foreclosure,  and 
sale,  upon  this  mortgage,  defendant  is  in  possession,  and 
holds. 

The  recording  of  the  mortgage  in  the  office  of  Schoolcraft 
was  direct  constructive  notice  of  the  incumbrance,  he  being 
de  facto  in  the  exercise  of  the  functions  of  the  office  of  re- 
corder. 

If  such  office  of  recorder  existed  under  Mexican  law, 
Schoolcraft  being  de  facto  the  recorder,  his  acts  have  the 
same  validity  as  if  he  was  in  the  rightful  exercise  of  the 
office. 

If  there  was  no  such  office  known  to  the  Mexican  law,  then 
the  first  mortgage  in  point  of  time  has  the  better  equity. 

Apart  from  this  consideration,  our  own  statutes  give  valid* 
ity  to  the  records  of  mortgages  recorded  in  the  Schoolcraft 
records.     (Acts  of  April  13  and  16,  1850,  and  of  March  2, 
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1850,  chap.  100,  sec.  42,  p.  253;  ch.  23,  sec.  39,  p.  81;  ch. 
93,  sec.  1,  2,  p.  218.) 

Hastings,  for  ^Respondents. 

Schoolcraft's  books  were  not  records:  they  were  not  kept 
by  an  alcalde,  notary,  or  any  other  officer.  An  office  book 
must  be  authorized  by  a  law  of  some  State.  (2  Bow.  Dec.  203, 
209.)  The  office  of  recorder  of  Sacramento  City  did  not  exist 
by  any  statute,  or  by  the  civil  or  common  law.  The  plaintiffs 
therefore  failed  in  their  action. 

The  mortgage  was  void  according  to  Mexican  civil  law;  and 
was  a  mere  personal  contract  and  a  private  act.  A  conven- 
tional mortgage  must  be  .executed  by  an  act,  in  writing,  before 
a  notary  public.  (Smidt's  Civil  Law  of  Spain,  181.)  The 
statute  requires  compliance  with  the  law  at  the  time  in  force. 
(Stat.  1851,  p.  253,  sec.  42.) 

Plaintiffs*  mortgage  was  void  for  want  of  registry.     Begis- 
try  laws  have  been  established  in  all  civil  law  countries,  for 
the  inscription  and  publication  of  mortgages.     And 
they  universally  *establish  an  "office  of  mortgages;*'  [182] 
and  without  registration  they  are  void  against  all  third 
persons.     (See  McKelery,  368.) 

These  offices  were  established  in  the  Mexican  Republic,  and 
were  to  be  kept  by  the  Escribanos  of  Districts,  or  by  some 
of  the  judiciary.  (See  How's  Translation,  A.)  Schoolcraft 
comes  twithin  no  requisition  of  the  law. 

"Whenever  the  age  of  the  mortgages  is  proved  by  the 
documents,  he  who  proves  by  a  public  or  a  quasi  public  docu- 
ment has  the  preference  over  every  mortgagee  whose  means 
of  proof  is  only  a  private  instrument,  although  it  be  of  older 
date."    (Mauldy,  Civil  Law,  391.) 

The  recording  of  defendant's  mortgage  was  a  public  act, 
within  the  rule  cited. 

Plaintiffs  permitted  the  defendant's  mortgage  to  be  re- 
corded, foreclosed,  and  the  premises  sold  by  the  sheriff,  more 
than  half  a  year,  and  have  lost  their  priority  by  negligence. 
(See  Mauldy  Civil  Law,  392,  note,  and  authorities  cited.) 

Why  did  not  plaintiffs  record  their  deed  in  the  legal  office? 
This  is  required  in  all  cases  as  respects  third  persons.     (See 
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stat.  concerning  Conveyances,  1850,  sec.  24,  241.)    All  con- 
veyances executed  according  to  former  law  to  be  recorded. 

(ib.) 

Neither  can  the  plaintiffs  recover  at  common  law,  in  the 
absence  of  laws  of  registration:  in  that  case  their  duty  was 
to  take  possession  of  the  land  or  the  title  papers.  (2  Pow. 
on  Mortgages,  451,  note;  Roberts  on  Fraud,  550;  1  T.  Bep. 
762.) 

A  registration  not  in  strict  compliance  with  law,  is  a  null- 
ity.    (1  Sto.  Eq.  Jur.,  sec.  404;  1  McLean,  527.) 

Stephens  had  no  right  at  the  date  of  the  levy:  the  plaintiffs 
therefore  purchased  nothing. 

Hetdenfeldt,  Justice,  delivered  the  opinion  of  tne  Court. 
Wells,  Justice,  concurred. 

It  is  unnecessary  to  decide  whether  the  mortgage  under 
which  the  plaintiffs  claim,  was  valid  under  the  Mexican  mu- 
nicipal laws  which  prevailed,  at  the  time  it  was  made.  Its 
validity  may  be  conceded,  and  if  so,  it  not  only  was  unaffected, 
but  was  specifically  protected  by  the  act  concerning  convey- 
ances, passed  April  16,  1850. 
[183]  *That  act,  however,  introduced  a  new  rule  for  the 
government  of  these  contracts,  not  as  affecting  their 
validity,  but  in  respect  to  their  relation  to  the  rights  of  other 
parties  which  might  afterwards  grow  up. 

The  act  referred  to,  after  providing  for  the  proof  and  regis- 
tration of  conveyances,  declares:  "Every  such  conveyance, 
certified  and  recorded  in  the  manner  prescribed  in  this  act, 
shall,  from  the  time  of  filing  the  same  with  the  recorder  for 
record,  impart  notice  to  all  persons  of  the  contents  thereof, 
and  all  subsequent  purchasers  and  mortgagees  shall  be 
deemed  to  purchase  with  notice. w 

The  evident  intention  of  the  statute  seems  to  be  to  protect 
subsequent  purchasers  without  notice,  actual  or  constructive. 
And  such  is  the  rule  at  common  law,  where  registration  is 
not  notice,  whenever  the  prior  purchaser  or  mortgagee  is 
guilty  of  such  negligence  as  leads  to  imposition  upon  an  in- 
nocent party,  for  in  such  cases  the  negligence  is  regarded  as 
a  legal  fraud. 

192 


April,  1853.]  Call  v.  Hastings.  184 

Li  this  case,  it  appears  that  the  plaintiffs  took  none  of  the 
precautions  which  would  have  answered  to  put  the  defendant 
on  his  guard.  He  left  the  mortgagor  in  actual  possession  of 
the  mortgaged  premises,  and  of  the  title  deeds  to  the  prop- 
erty, allowed  the  law  day  of  the  mortgage  to  pass  for  nearly 
a  year  without  taking  action,  although  the  time  of  credit 
specified  by  the  mortgage  was  for  less  than  ten  days,  and  al- 
though the  terms  of  the  mortgage  provided  to  the  mortgagee 
a  power  of  absolute  sale  in  default  of  payment.  The  mort- 
gage under  which  the  defendant  claims  was  made  after  the 
law  day  of  the  first  mortgage  had  gone  by. 

A  mere  recital  of  these  facts  conclusively  determines  that 
the  plaintiffs'  claim  must  yield  to  the  defendant's,  unless  he 
is  protected  by  the  doctrine  of  constructive  notice.  This 
doctrine  has  always  been  regarded  as  a  harsh  necessity,  and 
the  statutes  which  create  it  have  been  always  subjected  to  the 
most  rigid  construction. 

I  have  shown  that  the  act  concerning  conveyances  pro- 
tected the  first  mortgage  as  far  as  its  validity  was  concerned, 
but  that  protection  did  not  make  it  notice  to  those  who 
might  become  purchasers  subsequent  to  the  passage 
of  the  law.  On  the  ^contrary,  the  act,  in  positive  [184] 
terms,  required  that  it  should  be  recorded  according 
to  the  provisions  of  the  act.  The  41st  section  declares  "all 
conveyances  of  real  estate  heretofore  made  and  acknowl- 
edged, or  proved  according  to  the  laws  in  force  at  the  time 
of  such  making  and  acknowledgment  or  proof,  shall  have  the 
same  force  as  evidence,  and  be  recorded  in  the  same  manner 
and  with  the  like  effect  as  conveyances  executed  and  acknowl- 
edged in  pursuance  of  this  act." 

By  the  30th  section,  the  term  "  conveyance, "  as  used  in 
the  act,  is  made  to  embrace  mortgages. 

It  is  clear  that  the  object  of  the  41st  section  was  to  pro- 
duce a  strict  conformity  in  the  registration  of  all  deeds  affect- 
ing real  property  within  this  State,  and  doubtless  the  main 
and  strong  reason  for  it  was,  in  a  condition  of  things  new  to 
the  great  body  of  the  people,  to  afford  the  utmost  facilities 
for  research  and  information,  and  thus  to  diminish  the  fre- 
quency of  the  application  of  the  doctrines  of  implied  notice. 
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The  conformity  demanded  is  as  easy  as  it  could  be  made. 

The  new  forms  of  acknowledgment  on  proof  of  execution 
are  dispensed  with.  Nothing  was  required  but  the  simple 
registration,  and  that  is  imperative.  Without  this,  the  first 
mortgage,  although  valid  and  legally  executed  under  the 
Mexican  civil  law,  under  the  new  act  imparted  no  notice  to 
the  subsequent  purchaser;  and  although  not  in  express  terms 
declared  to  be  void  as  to  such  subsequent  purchaser,  yet  it 
is  so,  not  only  by  the  intent  of  the  law,  but  by  the  laches, 
amounting  to  legal  fraud,  of  the  mortgagee. 

The  judgment  is  affirmed,  with  costs. 
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VICENTE  PERALTA  v.  AMEDEE  MABIEA. 
SAME  v.  KELLY.     SAME  v.  GTTEZ. 

OmfltaAXCB,  AflKmutHT  fob,  to  bb  in  Wbrdkk— An  agreement  of  counsel  for  the 
continuance  of  a  cause,  not  reduced  to  writing,  will  not  be  regarded  by  the  Court 

tfoireurr,  webs  should  bb  Gbanzed.— Where  the  plaintiff  fails  to  appear  and  prose- 
cute bis  suit,  and  defendant  moves  a  nonsuit,  the  Court  has  no  alternative  but  to 
grant  it. 

Appeal  from  the  Third  Judicial  District  for  the  County  of 
Contra  Costa* 

This  was  an  appeal  from  the  District  Court,  who  refused  a 
continuance  upon  the  application  of  one  of  the  attorneys  of 
plaintiff,  whose  affidavit  set  forth,  that  he  was  engaged  as  as- 
sistant counsel  with  Colonel  J.  E.  Irving  for  plaintiff,  and 
that  W.  C.  Jones  and Carpenter  were  attorneys  for  de- 
fendant. That  at  a  former  term  of  this  court,  a  verbal  un- 
derstanding was  had  between  the  deponent  and  said  Jones, 
that  the  causes  should  be  continued  until  the  commissioners 
had  settled  the  title  of  Peralta;  and,  acting  upon  the  belief 
and  advice  of  the  attorney  for  defendant,  this  deponent  in- 
formed said  J.  E.  Irving,  (senior  counsel,)  that  the  said  agree- 
ment was  in  existence,  and  that  the  said  causes  would  not 
come  up  for  trial,  and  would  be  continued;  that  Carpenter 
intimated  to  deponent  yesterday  (the  second  day  of  this  term) 
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that  he  would  take  up  the  cases,  and  thereupon  deponent 

wrote  to  Irving  to  come  up  and  attend  to  them;  and  he  be- 
lieves that  Irving  will  be  up  before  the  adjournment. 

[186]       *  The  affidavit  was  filed  July  7,  1852,  and  on  the 
same  day  the  defendant  (the  plaintiff  being  called,  and 

not  appearing)  moved  for  a  nonsuit,  and  the  Court  ordered 

judgment  accordingly,  and  for  costs. 
July  16,  defendant  appealed. 

[The  three  causes  at  the  head  of  this  report  were  in  like 
condition  upon  the  record,  and  were  included  in  this  appeal, 
and  the  opinion  of  the  Court  delivered  herein  governs  them 
all.] 

J.  K.  Irving  and  E.  Bandolph,  for  Appellant. 

Plaintiff  was  deceived,  misled,  and  surprised  by  the  de- 
fendant. He  relied  upon  a  verbal  agreement  between  counsel 
that  the  causes  should  be  continued  from  term  to  term,  until 
the  commissioners  should  have  decided  upon  the  validity  of 
Peralta's  title  to  the  land  in  question,  and  therefore  were  not 
in  attendance  when  the  nonsuit  was  ordered. 

The  act  which  provides  that  parties  shall  not  be  bound  by 
agreements  of  their  counsel,  unless  reduced  to  writing,  is  for 
their  protection,  and  should  not  be  permitted  to  be  used 
against  them;  and  defendant  should  not  be  suffered  to  use  an 
agreement  under  which  they  rested  in  security  themselves,  to 
cut  off  all  the  plaintiff's  rights.  The  statute  means  that  an 
attorney  cannot  bind  his  client,  by  any  agreement  not  in 
writing,  and  not  that  he  may  deceive  the  adverse  party  by 
means  of  it. 

The  counsel  also  argued,  that  the  causes  having  been  re- 
moved into  the  District  Court  by  consent,  that  Court  not 
having  original  jurisdiction  of  the  subject-matter,  (Forcible 
Entry  and  Detainer,)  that,  therefore,  consent  did  not  confer 
jurisdiction.  This  question,  however,  was  not  considered  by 
the  Supreme  Court. 

Carpenter,  for  Respondent. 

The  statute,  the  rules  of  Court,  and  the  practice,  discoun- 
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tenance  all  verbal  agreements  between  attorneys.  The  affida- 
vit states,  that  this  agreement  was  made  with  Mr.  Jones; 
who  was  not  counsel  for  defendant  at  the  time,  but  who  had 
purchased  an  interest  with  the  appellant,  and  became  jointly 
interested  with  him  as  plaintiff  in  the  prosecution  of  these 
very  suits. 

By  the  157th  sec.  of  the  Pr.  Act,  p.  75,  "either 
party  may  *bring  the  issue  to  trial,  and  in  the  absence  [187] 
of  the  adverse  party,  unless  the  Court  for  good  cause 
otherwisa  direct,  may  take  a  dismissal  of  the  action,  or  a  ver- 
dict or  judgment,  as  the  case  may  require.'9  Here  is  matter 
for  the  discretion  of  the  Court,  but  no  cause  for  reversal  or 
appeal.     (8  Wend.  47;  8  Johns.  426;  13  Johns.  442.) 

The  only  ground  of  continuing  a  cause  is  the  absence  of  a 
material  witness.  (See  sec.  158,  Pr.  Act.)  The  absence  of 
an  attorney  is  a  mere  ground  of  appeal  to  the  discretion  of 
the  Court.  The  affidavit  does  not  allege  that  the  party  was 
not  prepared  for  trial. 

As  to  the  jurisdiction  of  the  District  Court,  see  sec.  6,  Art. 
VI.  Constitution  of  California,  and  the  act  "Concerning 
Courts  of  Justice,"  passed  March  11th,  1851,  sec.  23;  Laws, 
1851,  p.  13. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  agreement  of  counsel  in  the  District  Court  for  a  con- 
tinuance of  the  cause  not  having  been  reduced  to  writing, 
could  not  be  regarded  by  the  Court,  and  upon  the  failure  of 
the  plaintiff  to  appear  and  prosecute  his  suit,  the  Court  could 
have  taken  no  other  action  than  it  did  upon  the  motion  of 
the  defendant. 

The  point  made  that  the  District  Court  had  no  jurisdiction 
cannot  avail  the  appellant,  who  was  plaintiff  below.  That 
would  be  only  an  additional  reason  to  sustain  the  nonsuit. 

If  the  case  was  improperly  in  the  District  Court,  it  may 
be  that  the  action  of  that  Court  would  have  no  influence  on 
the  plaintiffs  case  when  within  the  jurisdiction  of  the  proper 
tribunal;  but  this  question  is  not  necessary  to  be  decided. 

Judgment  affirmed. 
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[188]      "MANUEL  OTEBO,  Respondent,  v.  BTJLLABD, 
FIGG  &  CO.,  Appellants. 

Plbaddto,  Matters  of  tosM  not  Subject  to  Demubbtr.— Objections  to  a  declara- 
tion, when  they  arise  from  matters  of  form,  are  not  the  subject  of  a  demurrer. 

Idem,  Complaint  in  Conversion.— In  the  action  of  detinue,  the  manner  of  laying 
the  possession  of  the  property  has  always  been  held  to  be  inducement.  It  is  usual 
to  aver  a  bailment,  or  finding. 

Idem.— This  Court  cannot  say  whether  the  description  of  the  property  might  have  been 
more  aocurate. 

Appeal  from  the  Tenth  Judicial  District. 

This  suit  was  brought  for  the  specific  recovery  of  certain 
mules,  horses,  and  packing  apparatus,  and  came  up  on  de- 
murrer to  the  complaint,  for  causes  stated  in  the  arguments 
of  counsel. 

Saunders  and  Edwards,  for  Appellants. 

Defendants  demurred  to  the  complaint  on  several  grounds: 
1st.  That  the  title  did  not  specify  the  name  of  the  county, 
nor  that  of  the  Court,  other  than  as  the  Tenth  Judicial  Dis- 
trict, and  cited  stats  of  1851,  p.  56,  sec.  39. 

2d.  That  it  did  not  show  where  either  of  the  parties  re- 
sides.   (Acts  of  1851,  p.  53,  sec.  20.) 

3d.  It  does  not  describe  the  property  with  sufficient  cer- 
tainty: the  action  is  analogous  to  detinue  and  replevin,  and 
the  property  should  be  described  so  that  the  sheriff  might 
apportion  it,  and  place  it  in  the  hands  of  the  plaintiff.  (1 
Chit,  on  Plead.  113;  3  Bac.  Abr.  135,  6;  8  lb.  553;  3  Bibb. 
221.) 

4th.  No  description  of  the  place  where  the  property  was 
taken  or  detained.     (1  Chit.  Plead.  148;  8  Bac.  Abr.  554.) 

There  is  no  averment  of  tort  in  the  taking:  it  is  therefore 
to  be  held  that  defendant's  possession  was  lawful;  and  there- 
fore there  could  be  no  cause  of  action  till  after  demand,  and 
no  demand  is  averred.  (3  Johns.  361;  1  Bac.  Abr.  607;  8  lb. 
525.) 

The  complaint  does  not  aver  that  plaintiff  is  entitled  to 
possession:  it  avers  that  the  property  was  wrongfully  de- 
tained, but  this  is  a  mere  conclusion  of  law.    (1  Chit.  Plead. 
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111,  12,  146;  2  Bibb.  510;  3  Bac.  Abr.  135;  8  lb.  525;  15 
Mass.  310,  552.) 

*  Walker,  for  Respondent.  [189] 

There  is  no  ground  for  the  demurrer.     (Pr.  Act,  sec.  40.) 

1.  The  clause  in  the  39th  sec.  requiring  the  name  of  the 
county  in  the  complaint  is  directory,  not  mandatory. 

2.  The  residence  of  the  parties  is  not  required  to  be  stated 
under  the  Practic  Act  of  1851. 

3.  The  description  is  sufficient:  the  brand  of  the  mules  is 
described;  and  "  apparatus  for  packing"  is  sufficiently  defi- 
nite. 

4.  The  complaint  alleges  an  unlawfnl  detention. 

5.  The  property  is  alleged  to  belong  to  the  plaintiff. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  objections  to  the  declaration  arise  from  matters  of  form, 
which  are  not  the  subject  of  demurrer.  It  is  true,  that  in  an 
action  of  detinue,  it  is  usual  to  aver  a  bailment  or  finding; 
but  the  manner  in  which  the  defendant  became  possessed  of 
the  property,  has  always  been  held  to  be  mere  matter  of  in- 
ducement. 

As  to  the  description  of  the  property,  it  is  impossible  for  us 
to  say  whether  it  could  have  been  more  accurate  or  particular. 

There  was  no  error  in  overruling  the  demurrer,  and  the 
order  is  affirmed. 


♦AUGUSTUS  MOOR,  Respondent,  v.  TEED  and     [190} 
SEEGAEDEN,  Appellants. 

Ihstbuottohb  nc  Action  fob  Halfbaoxiob  of  Buboeok.— Where  the  action  was 
brought  against  Burgeons  "  for  malpractice,  by  reason  of  which  amputation  be- 
came necessary,"  it  was  held  to  be  error  for  the  Court  to  instruct  the  jury,  "  that 
if  they  believe,  from  the  evidence,  that  the  defendants  were  guilty  of  negligence, 
carelessness,  or  inattention,  in  their  treatment  of  plaintiff's  wounds,  by  which  he 
was  caused  gread  bodily  pain  and  ntfering,  the  plaintiff  is  entitled  to  a  verdict" 
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Appeal  from  the  Tenth  Judicial  District,  Tuba  County. 

This  was  an  action  brought  against  the  defendants,  physi- 
cians and  surgeons,  to  recover  damages  for  malpractice,  by 
reason  of  which  the  plaintiff  alleged  the  amputation  of  his 
arm  became  necessary.  The  only  point  considered  by  this 
Court  is  fully  set  forth  in  the  opinion  of  the  Court. 

Meld,  for  Appellants. 

Borie  and  Dana,  for  Respondent. 

Wells,  Justice,  delivered  the  opinion  of  the  Court.  Hey- 
denfeldt,  Justice,  concurred. 

This  action  is  brought  against  the  defendants  as  surgeons, 
for  alleged  malpractice  in  the  treatment  of  a  wounded  arm  of 
the  plaintiff,  by  which  amputation  became  necessary. 

Among  the  instructions  given  to  the  jury,  at  the  request  of 
the  plaintiff,  and  to  which  the  defendants  excepted,  was  the 
following: 

"  That  if  the  jury  believe,  from  the  evidence,  that  the  de- 
fendants were  guilty  of  negligence,  carelessness,  or  inatten- 
tion, in  their  treatment  of  the  plaintiff's  wounds,  by  which 
the  plaintiff  was  caused  great  bodily  pain  and  Buffering,  the 
plaintiff  is  entitled  to  a  verdict." 

In  giving  this  instruction,  the  Court  below  erred.  The  de- 
fendants are  not  sued  for  causing  bodily  pain  and  suffering  by 
their  negligence  or  carelessness.  They  are  sued  for  alleged 
malpractice,  by  which  amputation  became  necessary. 

The  injury  complained  of  is  the  loss  of  the  arm. 
[191]  If  the  "amputation  was  not  rendered  necessary  by  any 
malpractice  of  the  defendants,  they  were,  under  the 
pleadings  of  the  case,  entitled  to  a  verdict. 

The  judgment  must  be  reversed,  and  the  case  remanded. 

Ordered  accordingly. 
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WM.  COTES,  Respondent,  v.  CHARLES  CAMPBELL, 

Appellant. 

Yibiakce,  wHBf  Haxebxal.— Where  the  plaintiff  declared  upon  a  note  made  by 
one  McKinley  and  one  Campbell,  and  gave  in  evidence  a  note  signed  by  H.  0. 
M cKinley  and  0.  Campbell  &  Co.,  held,  that  the  variance  was  important  and  sub- 
stantial, and  that  the  District  Court  erred  in  admitting  it  in  evidence. 

Appeal  from  the  Third  Judicial  District. 

The  respondent  in  this  case  sued  the  appellant  in  the  Dis- 
trict Court  upon  a  promissory  note  alleged  to  have  been 
signed  by  him  and  one  McKinley,  payable  to  Davis,  and  en- 
dorsed to  plaintiff.  Campbell  denied  the  execution  of  the 
note  on  oath.  On  the  trial,  the  plaintiff  offered  a  note  in  evi- 
dence purporting  to  be  signed  by  McKinley  and  C.  Campbell 
&  Co.  Defendant  objected,  on  the  ground  that  it  was  not 
the  note  described  in  the  complaint.  The  Court  admitted 
the  note,  and  defendant  excepted. 

The  foregoing  facts  embrace  the  only  point  considered  in 
the  Supreme  Court. 

The  case  came  up  on  appeal  by  the  defendant. 

Crittenden,  for  Appellant. 

Hngley,  Ramsey,  and  Boland,  for  Respondent. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  plaintiff  declared  upon  a  note  made  by  one  McKinley 
and  one  Campbell.  To  sustain  the  declaration,  he  offered  in 
evidence  a  note  signed  H.  B.  McKinley  and  0.  Campbell  & 
Co. 

No  principle  is  better  settled  than  that  the  allega- 
tions and  *proofs  must  correspond.    In  this  case  the  [192] 
variance  was  in  important  and  substantial  particulars, 
and  is  therefore  fatal. 

The  note  should  have  been  excluded  on  the  objection  of 
the  defendant. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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WM.  M.  OBANE,  Respondent,  v.  JASON  BEANNAN, 

Appellant. 

Summons,  Skbtxob  of.— Where  defendant's  attorneys  accepted  service  of  the  sum- 
mons, bat  attached  no  date,  the  date  of  the  return  of  the  sheriff  was  held  suffi- 
cient. 

Idem,  Validity  or.— Where  the  summons  was  headed  with  the  words,  "District 
Court,"  bnt  was  issued  out  of  the  County  Court,  under  the  County  Court  seal, 
and  tested  by  the  Judge  of  said  court,  it  was  held  good  as  the  writ  of  the  County 
Court 

Idem,  Sheriff's  Return.— Where  the  place  where  the  writ  was  served  was  not  stated, 
but  it  was  directed  to  the  sheriff  of  San  Francisco,  and  was  returned  by  him 
served,  the  Court  should  have  assumed  that  it  was  served  within  his  jurisdiction. 

1  Judgment,  Presumptions.— Where  judgment  was  entered  upon  a  default  for 
$124  75,  and  it  did  not  appear  that  any  testimony  had  been  heard,  the  presump- 
tion that  a  judicial  officer  has  acted  regularly,  was  held  to  apply  to  the  case,  and 
nothing  appearing  to  the  contrary,  this  Court  will  presume  that  the  Judge  had 
informed  himself  as  to  the  matter  of  complaint,  in  a  proper  and  regular  manner 
and  such  judgment  will  be  affirmed. 

Appeal  from  the  Fourth  Judicial  District. 

Jason  Brannan  was  summoned  to  answer  the  complaint  of 
William  M.  Crane,  to  enforce  a  mechanic's  lien  upon  the 
Arcade  House,  for  carpenter's  work  done  to  the  amount  of 
$124  75,  and  costs,  filed  in  this  court,  within  ten  days  after 
the  service  of  this  writ,  concluding,  "and  if  you  fail,  etc., 
judgment  of  default  will  be  taken  against  you  for  the  sum  in 
the  said  complaint  named.  Witness  the  hand,  A.  Campbell, 
Judge  of  the  County  Court,  this  13th  December,  1851. 
Teste:  John  E.  Addison,  Clerk." 

At  the  head  of  the  above  writ  was  written  the  words  "Dis- 
trict Court  of  the  Fourth  Judicial  District." 

Clarke,  Taylor,  and  Bickle,  acknowledged  to  have  received 
a  copy  of  complaint  and  summons  in  the  above-entitled  cause, 

and  accepted  service  for  defendant. 
[193]       *And  the  sheriff  returned  that  he  served  the  same 
o?  the  13th  December,  1851,  by  Clarke,  Taylor,  and 
Bickle,  attorneys  for  defendant,  accepting  service  of  the  same. 

On  the  14th  December,  1851,  on  motion  of  plaintiff's  attor- 
ney, default  was  entered  against  defendant,  according  to  the 

1  Cited,  Aldenon  v.  Bell,  9  Cal.  821;  Montgomery  v.  Tutt,  11  CaL  817.    See  Hahn 
v.  Kelly,  84  Cal.  428;  Blasdel  v.  Eean,  $  Nev.  808. 
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complaint,  and  the  Court  ordered  judgment  against  the  de- 
fendant for  $124  75,  and  all  the  costs  and  charges  expended 
in  this  behalf;  and  that  the  Arcade  House,  situate,  etc.,  be 
sold  to  pay  the  same,  etc.,  and  that  the  judgment  stand  as  a 
lien,  etc. 

The  execution  was  entered  satisfied,  March  8th,  1862.  "And 
now,  on  this  day,  in  September  Term,  present  the  Hon.  A. 
Campbell,  the  rule  to  show  cause  why  the  judgment  by  de- 
fault, entered  14th  December,  should  not  be  set  aside,  rule 
haying  been  argued  by  Clarke  for  defendant  and  Halliday  for 
plaintiff,  it  is  ordered  that  the  said  rule  be  discharged." 

September  24,  1852,  defendant  appealed  to  the  District 
Court,  from  the  judgment  of  said  County  Court. 

And  in  the  District  Court,  the  judgment  of  the  County 
Court  was  affirmed  the  2d  October,  1852. 

And  defendant  appealed  to  this  Court. 

Clarke,  Taylor,  and  Bidde,  for  Appellants. 

The  summons  emanated  from  the  District  Court,  and  cited 
defendant  to  appear  there. 

The  place  of  the  service  does  not  appear,  and  therefore  it 
is  impossible  to  say  whether  the  default  should  be  taken  at 
the  end  of  10,  20,  or  40  days.     (Pr.  Act,  sec.  25.) 

The  sheriff's  return  is  not  in  conformity  to  the  statute,  for 
it  does  not  state  the  place  of  service — (sec.  34  Pr.  Act) — nor 
in  its  indication  of  the  time  of  answering  (sec.  33.)  If  the 
time  for  answering  had  expired,  then  the  mode  of  obtaining 
judgment  was  irregular.  (lb.  sec.  150.)  The  clerk  in  this 
case  should  have  entered  the  default,  and  the  Court,  upon 
application,  should  have  heard  the  proofs — this  action  calling 
for  special  relief — but  the  Court  ordered  judgment  for  the 
amount  claimed.    (lb.) 

The  amount  of  costs  was  left  at  large,  and  not  specified  in 
the  judgment,  and  is  therefore  void.  If  a  judgment  is  un- 
certain as  to  the  amount,  and  as  to  the  time  of  rendi- 
tion, it  is  invalid.  *(Miner,  5;  Jones  v.  Acre;  4  Munf.  [194] 
262;  2  Penn.  1004;  5  Halst.  288;  2  A.  E.  Marsh.  382; 
Miner,  89;  lb.  93;  1  Sten.  18;  3  Miss.  53,  228;  Breese,  298; 
6  J.  J.  Marsh.  549;  Miner,  185.) 
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Hambly,  for  the  purchaser,  under  the  execution  issued  in 
this  case. 

The  summons  has  the  seal  of  the  County  Court,  and  was 
tested  by  the  Hon.  A.  Campbell,  Judge  of  the  County  Court, 
and  defendant  was  required  to  appear  there.  fMcCormack 
v.  Meason,  1  Ser.  &  Baw.) 

As  to  the  omission  of  the  place  of  service,  see  sec.  33  of 
the  Pr.  Act. 

The  case  comes  under  the  1st  sec.  of  the  Prac.  Act,  being 
"for  the  recovery  of  money/1  therefore  the  default  was  regu- 
larly entered.     (See  sec.  160.) 

The  judgment  was  for  $124  75,  and  as  there  was  no  bill  of 
costs  filed,  defendant  has  nothing  to  complain  of:  he  could 
have  paid  that  amount  and  the  clerk's  fees,  and  plaintiff  could 
claim  no  more,  not  having  filed  his  bill  of  costs. 

The  seal  of  the  County  Court  was  to  the  writ,  and  it  proves 
itqelf .     Defendant  could  not  have  been  misled. 

The  endorsement  of  service  by  the  counsel  waived  all  ir- 
regularities.    (5  How.  Pr.  Eep.  233.) 

No  motion  was  made  to  open  or  set  aside  the  judgment  by 
defendant,  from  24th  December,  1851,  until  September,  1852. 

If  the  objections  were  good  as  between  plaintiff  and  de- 
fendant, they  will  not  at  this  day  be  suffered  to  disturb  a 
judgment  upon  which  the  title  of  another  depends.  (See  6 
Watts  &  S.  606.) 

The  record  shows  the  judgment  satisfied:  it  cannot  there- 
fore be  disturbed.     (14  Johns.  468.) 

Wells,  Justice,  delivered  the  opinion  of  the  Court.  Hey- 
DENFELDT,  Justice,  concurred. 

Suit  was  brought  in  the  County  Court  of  San  Francisco 
County,  to  enforce  a  mechanic's  lien.  The  summons  was  served 
by  the  sheriff,  upon  Clarke,  Taylor,  and  Bickle,  who  under- 
took, as  attorneys  for  Brannan,  to  accept  service.  The  attor- 
neys sign  the  acceptance  of  service,  but  attach  no  date: 
[195]  the  sheriff's  *return,  however,  shows  service  to  have 
been  made  on  the  13th  December,  1851.  No  answer 
was  filed,  and  a  default  was  taken  on  the  24th  December,  and 
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a  judgment  entered  for  the  plaintiff.  From  the  judgment  of 
the  County  Court,  defendant  appealed  to  the  District  Court, 
where  judgment  was  affirmed.  The  case  is  now  brought  to 
this  Court  for  review.     . 

The  memorandum  of  "District  Court,"  at  the  top  of  the 
summons,  was  no  part  of  the  writ.  It  was  issued  out  of  the 
County  Court,  and  tested  by  the  Hon.  A.  Campbell,  Judge 
of  the  County  Court. 

The  place  where  the  writ  was  served  is  not  stated,  but  the 
Court  should  have  assumed,  as  it  was  directed  to  the  Sheriff 
of  San  Francisco,  and  as  it  was  returned  by  him  served,  that 
it  was  served  within  his  jurisdiction. 

The  form  of  this  summons  is  at  least  substantially  good, 
and  sufficiently  indicates  the  time  when  the  defendant  was 
required  to  answer. 

It  appears  that  default  was  entered,  and  that  thereupon 
the  Court  rendered  judgment  for  $124  75.  Whether  or  not 
the  Court  received  and  heard  any  testimony  does  not  appear. 
But  it  is  a  settled  rule  that  every  presumption  is  in  favor  of 
the  conclusion  that  a  public  officer,  and  particularly  a  judi- 
cial officer,  has  acted  regularly.  Nothing  appearing  to  the 
contrary,  we  presume  the  Judge  of  the  County  Court  in- 
formed himself  as  to  the  matter  of  complaint,  in  a  proper 
and  regular  manner. 

The  judgment  finds  the  amount  of  the  claim,  and  we  do 
not  think  its  validity  impaired  by  not  finding  the  amount  of 
costs,  which,  at  the  time  of  the  rendition  of  judgment,  are 
not  generally  taxed. 

Judgment  affirmed. 


*CHABLES  B.  SAMPSON,  Respondent,  v.  T.  W.    [196] 
SCHAEFFER,  Appellant. 

Action  fob  Bnrr.— Indebitatus  assumpsit  for  rent  will  not  lie  In  favor  of  a 
stranger  for  the  purpose  of  trying  his  title;  or  by  one  of  two  litigant  parties 
rfairaing  the  land:  this  action  depending  not  upon  the  validity  of  plaintiff's  title, 
bnt  upon  a  contract  express  or  implied. 
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Idem,  Allegations  Material.— The  allegation  that  the  use  and  occupation  of  the 
lot  in  question  was  at  the  request  of  defendant,  and  by  the  permission  of  plain- 
tiff, was  the  allegation  of  a  contract;  and  this  plaintiff  is  bound  to  establish,  to 
enable  him  to  succeed. 

Ihbtouctionb  in  Action  fob  Usb  and  Oocupation.— In  an  action  for  use  and  oc- 
cupation, the  Court  was  asked  to  instruct  the  jury  "  that  it  was  necessary,  to  en- 
able the  plaintiff  to  recover,  that  he  should  show,  that  the  defendant  used  and 
occupied  the  premises  by  the  permission  of  the  plaintiff;  and  if  the  jury  believe 
defendant  used  and  occupied  the  same  against  the  will  of  the  plaintiff,  that  they 
must  find  a  verdict  for  the  defendant;"  which  the  Court  refused.  Held,  that  in 
this  the  Court  erred. 

Action  fob  Use  and  Occupation.— No  action  for  use  and  occupation  will  lie,  where 
possession  is  adverse  and  tortious,  for  such  possession  excludes  the  idea  of  a  con- 
tract, which  in  all  cases  of  this  action,  must  be  either  express  or  implied. 

Landlord  and  Tenant,  Termination  of  Tenancy.— Where  the  defendant  held 
as  tenant  under  J.  S.  in  his  lifetime,  under  whom,  as  his  heir-at-law,  the  plaintiff 
claimed  as  landlord,  but  the  defendant  refused  to  recognize  him  as  such:  Held, 
that  this  refusal  terminated  the  tenancy,  and  overweighed  the  presumption  of  a 
contract  between  him  (defendant)  and  the  plaintiff. 

Statutory.  Construction.— Under  the  Practice  Act,  while  the  mere  forms  of  pro- 
ceedings are  simplified,  all  that  is  substantial  in  the  body  of  the  law  is  preserved, 
to  give  it  certainty  and  logical  conclusiveness  as  a  science. 

Appeal  from  the  Fourth  Judicial  District,  Yuba  County. 

This  action  was  brought  to  recover  the  sum  of  $1400,  al- 
leged to  be  due  from  defendant  to  plaintiff,  for  the  use  and 
occupation  of  a  certain  lot  of  land  in  the  city  of  Marysville, 
Tuba  county,  (lot  No.  2,  block  No.  1,  range  E,)  and  particu- 
larly described,  "at  defendant's  request,  and  by  the  permis- 
sion of  the  plaintiff,  from  the  1st  March,  1851,  to  the  1st 
May,  1852." 

The  answer  of  the  defendant  denies  all  indebtedness  to 
the  plaintiff  for  the  use  and  occupation  of  the  said  lot,  and 
denies  that  he  used  and  occupied  the  said  lot  from  the  1st 
March,  1851,  to  the  1st  May,  1852,  by  the  permission 
[197]  of  the  plaintiff,  *as  alleged,  and  denies  that  the  said 
lot  now  is,  or  ever  has  been,  the  property  of  the  plain- 
tiff. 

The  cause  was  tried  by  the  Court,  a  jury  having  been 
waived  by  the  parties.  The  facts  found  by  the  Court,  so  far 
as  they  appear  to  be  material  to  the  understanding  of  the 
case,  as  considered  by  the  Supreme  Court,  are  as  follows: 

That  in  the  latter  part  of  the  year  1848,  Josrf  M.  Ramerez, 
and  John  Sampson,  purchased  of  Charles  Covellaud,  one  of 
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the  original  ranch  holders,  the  tract  of  land  on  which  is  situ* 
ate  the  present  city  of  Marysville,  for  the  price  of  $24,000, 
and  went  into  possession  immediately  after  the  purchase. 
That  Ramerez  and  Sampson  divided  the  property  thus  pur- 
chased, and  each  took  charge  of  his  own.  That  the  city  of 
Marysville  was  first  laid  out  into  streets,  etc.,  in  the  latter 
part  of  1849,  and  beginning  of  1860.  That  when  the  lots 
were  divided,  lot  No.  2,  block  1,  range  E,  fell  to  John  Samp- 
son, who  went  into  possession,  and  leased  the  same  as  his 
property,  in  the  beginning  of  1850.  That  John  Sampson  died 
in  September,  1850,  and  his  estate  descended  to  his  brothers, 
William  and  Charles  B.  Sampson,  his  heirs-at-law,  who 
divided  the  same  before  the  commencement  of  this  suit,  and 
the  lot  in  question,  in  the  partition,  fell  to  the  plaintiff, 
Charles  B.  Sampson.  That  on  the  14th  March,  1850,  one 
Spalding  leased  the  said  lot  from  John  Sampson,  together 
with  other  lots,  who  sub-let  the  same  to  one  Loveland,  and 
the  latter  to  the  defendant,  Shaeffer.  That  both  Spalding 
and  Loveland  paid  rent  to  John  Sampson,  in  his  lifetime. 
That  the  defendant,  Shaeffer,  went  into  possession  of  the  lot 
under  Loveland,  and  whilst  he  was  a  tenant  of  John  Samp- 
son, deceased,  about  the  1st  March,  1852,  and  retained  the 
same  in  his  occupancy  until  about  the  1st  May,  1852,  and, 
indeed,  up  to  the  present  time.  That  Shaeffer  paid  rent  for 
the  premises  for  a  short  time  after  he  went  into  possession, 
and  afterwards  refused  to  pay  any  longer,  and  denied  the  title 
of  the  plaintiff,  or  his  right  or  authority  to  control  him.  That 
when  defendant  paid  rent  to  Loveland,  he  paid  it  under  pro- 
test, denying  at  the  same  time  that  he  was  his  landlord. 

In  the  month  of  May,  1851,  the  plaintiff  brought  an  action 
for  a  forcible  and  unlawful  detainer  against  defendant  to  re- 
cover the  possession,  in  a  Justice's  Court,  which  was 
afterwards  appealed  to  *the  County  Court  and  there  [198] 
tried  de  novo  in  September,  1851.     In  both  of  these 
courts  there  were  verdicts  and  judgments  for  the  defendant. 

That  on  the  trial  of  the  present  action  in  the  District  Court, 
the  defendant  introduced  the  record  of  the  above  suits  as  tried 
in  the  Justice's  Court,  and  afterwards  on  appeal  in  the  County 
Court,  and  relied  on  the  same  as  a  bar  or  estoppel  to  the 
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present  suit,  which  the  counsel  for  plaintiff  objected  to,  but 
was  admitted  by  the  Court.  The  defendant  was  also  per- 
mitted to  prove,  by  parol  evidence,  that  the  question  of  ten- 
aucy  was  in  issue  in  the  above  trials,  and  was  litigated  be- 
tween the  parties,  to  which  plaintiff  objected. 

Plaintiff  also  proved  the  property  worth  $200  per  month. 

The  Court  went  on  to  say:  " That  the  answer  of  defendant 
in  this  case,  was  the  equivalent  of  the  plea  of  the  general  issue, 
or  nil  debet,  and  that  under  this  plea,  the  evidence  of  the 
former  suit,  and  parol  testimony  that  the  same  point  was  in 
issue  between  the  parties,  was  admitted,  as  it  tended  to  show 
a  former  recovery,  and  that  it  was  upon  this  that  the  defend- 
ant chiefly  relied  to  defeat  this  action,"  to  which  exception 
was  taken  as  above,  on  the  ground  that  a  former  recovery, 
relied  upon  as  a  defence,  should  be  pleaded.  The  Court, 
however,  admitted  the  testimony  with  hesitation,  and  doubt 
whether,  by  the  statute  of  1851,  defendant  was  not  bound  to 
have  pleaded  the  "  former  recovery"  to  entitle  him  to  give  the 
record  in  evidence,  but  held,  that  to  constitute  a  bar,  such 
recovery  must  consist  "of  the  same  matter,  and  be  between 
the  same  parties,"  and  "  can  be  final  only  for  its  own  proper 
purposes  and  object  with  reference  to  the  subject-matter  of 
the  suit."  That  the  object  of  plaintiff  in  the  statutory  suit 
was  to  recover  possession  and  damages  for  the  unlawful  hold- 
ing over.  In  this  suit  it  is  entirely  different,  and  is  to  re- 
cover for  the  value  of  the  use  and  occupation;  and  if  the 
question  of  tenancy  did  arise  in  the  former  suit,  it  did  not 
appear  that  it  was  the  only  question  at  issue,  and  the  case 
might  have  turned  on  other  points  and  questions.  For  any- 
thing that  appears,  the  defendant  may  have  pleaded  payment, 
an  unexpired  lease,  etc.  But  neither  is  an  action  of  a  lower 
grade  a  bar  to  one  of  a  higher  grade.  That  of  forcible 
[199]  entry  would  be  no  bar  *to  ejectment:  so  the  statutory 
action  arose  ex  delicto,  this  ex  contractu. 

In  this  view  of  the  case,  the  Court  gave  judgment  for  plain- 
tiff for  $1400  and  costs,  from  which  defendant  appealed. 

Field,  for  Appellant. 

To  sanction  the  action  for  use  and  occupation,  the  plaintiff 
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must  show  a  permissive  occupation  by  defendant,  under  John 
Sampson,  in  contradistinction  to  a  tortious  one;  that  is,  he 
must  establish  a  tenancy.  Whatever  goes  to  show  that  de- 
fendant did  not  occupy  as  a  tenant,  goes  to  defeat  the  action: 
the  record  in  the  case  of  forcible  entry  and  detainer  was  con- 
clusive of  this,  and  was  therefore  admissible  in  evidence.  It 
also  shows  that  the  occupany  of  defendant  was  not  by  the 
permission  of  the  plaintiff.  In  that  action  plaintiff  elected  to 
treat  defendant  as  a  trespasser.  He  is  bound  by  his  elec- 
tion, and  cannot  now  treat  him  as  being  lawfully  in  posses- 
sion, which  the  action  for  use  and  occupation  presupposes. 
(13  Johns.  490;  6  Johns.  48;  11  Pick.  1;  3Harr.  214;  10  Gill. 
&  J.  49;  Taylor's  Landlord  and  Tenant,  294;  2  Nott  &  Mc- 
Cord,  156;  3  Ser.  &  B.  500;  11  Maine,  270;  3  Stork,  1511; 
14  Mass.  96;  1  Yeates,  578.) 

Where  there  is  no  opportunity  of  pleading  a  judgment  on 
the  same  point  between  the  parties,  (as  in  this  case,)  it  may 
be  given  in  evidence,  and  as  evidence  it  is  conclusive.  (11 
Smith's  Leading  Cases,  111  5,  and  particularly  the  cases, 
Voight  v.  Winch,  Doe  v.  Haddoch,  Gardenier  v.  Buckbee,  3 
Con.  125,  4  Con.  659;  8  Mead.  1,  22,  24,  35,  43,  44;  2  Hill, 
478;  3  Dennis,  338;  4  N.  T.  73;  16  Ser.  &  R.  282,  285;  17 
lb.  273;  2  Terg.  467;  Combe's  Notes  to  Mil.  Ev.,  4  vol.,  30- 
35;  2  Wash.  64.) 

And  as  to  what  is  the  rule,  as  regards  the  same  point  or 
question,  which  once  litigated  and  settled  by  a  verdict  and 
judgment,  is  conclusive.  (See  4  Con.  73;  3  Con.  125;  26 
Maine,  555;  1  Stork,  201;  2  Terger,  467;  Estill  v.  Saul.) 

By  the  terms  "  opportunity  to  plead,"  as  used  in  the  books, 
is  meant  ability  to  plead,  from  the  nature  and  form  of  the  ac- 
tion, which  the  Court  below  mistook  for  the  mere  time,  etc., 
necessary  to  prepare  the  plea. 

*As  to  the  admissibility  of  parol  evidence,  see  8  [200] 
Wend.  44-5;  2  Hill,  481;  4  N.  T.  73.  The  witnesses 
say  nothing  as  to  any  other  question  than  that  of  tenancy  in 
the  action  for  forcible  detainer,  and  do  say  that  this  question 
was  litigated.  It  was  for  the  plaintiff  to  show  if  any  other 
question  was  litigated. 

The  proceeding  in  forcible  detainer  by  the  plaintiff  shows 
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an  election  to  terminate  the  relation  of  landlord  and  tenant, 
and  to  treat  defendant  as  a  trespasser:  in  this  action  he  treats 
him  as  lawfully  in  possession.  He  cannot  come  into  court 
and  blow  both  hot  and  cold.  (Archbold's  Landlord  and  Ten- 
ant, 160;  Taylor's  Landlord  and  Tenant,  294;  lWend.  134-6; 
1  Term  Rep.  378,  386,  387;  2  Nott  k  McO.  166;  3  Ser.  A  S. 
600;  4  Yerg.  305;  1  Den.  113.) 

It  is  absurd  to  say,  because  the  Practice  Act  abolishes  the 
distinctions  in  the  forms  of  actions,  that  it  is  therefore  imma- 
terial what  the  substantial  allegations  are.  As  much  legal 
precision  is  necessary  under  our  system,  in  setting  forth  the 
cause  of  action,  as  under  any  other.  A  contract  sued  upon 
must  be  sued  as  a  contract,  a  trespass  as  a  trespass,  etc. 

There  is  no  privity  of  contract  between  the  plaintiff  and 
defendant,  even  supposing  that  he  went  into  possession  as 
tenant  of  Loveland,  the  original  lessee  of  Sampson.  (Taylor's 
Landlord  and  Tenant,  sec.  636,  448;  3  N.  Y.  286.) 

,  for  Respondent. 


Under  the  issue,  the  record  of  a  former  suit  was  not  ad- 
missible in  evidence  in  this  action.  In  ejectment,  where 
special  pleading  is  not  allowed,  in  assumpsit  upon  a  general 
count,  where  the  plea  cannot  answer  the  declaration  by  reason 
of  its  generality,  and  in  trover,  where  not  guilty  can  only  be 
pleaded,  a  record  cannot  be  given  in  evidence,  and  it  is  sub- 
mitted in  no  other  case  unless  pleaded.  (8  Wend.  9;  2  Hill, 
478;  1  Gr.  on  Ev.  631.) 

If  the  record  was  evidence,  it  could  only  be  conclusive  as 
to  the  facts  appearing  on  it.  (2  Phil.  Ev.  19.)  If  evidence 
aliunde  was  admissible  to  show  what  was  litigated,  why  could 
not  rebutting  evidence  be  produced?    If  so,  the  record  and 

evidence  could  not  be  conclusive. 
[201]  *A  mere  litigation  does  not  render  a  record  conclu- 
sive. It  must  appear  that  the  same  point  was  litigated, 
submitted,  and  decided:  collateral  matter,  or  matter  incident- 
ally cognizable,  or  inferred  from  argument  or  construction, 
constitutes  no  bar.  (1  Gr.  Ev.  sec.  529;  4  Cow.  73;  10  Wend. 
80;  3  Wend.  27;  8  Wend.  3;  3  Cow.  125;  4  Cont.  Bep.  73.) 

The  questions  litigated  in  former  proceedings  and  in  this 
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action  were  not  for  the  same  causes  of  action.  The  same 
cause  of  action  is  where  the  same  evidence  will  support  both 
actions  in  a  different  form,  thus  making  the  evidence  given  in 
the  first  action  the  test  of  its  identity  in  the  second.  (7  J.  R. 
20;  2  J.  R.  21;  8  J.  R.  383;  3  Willes,  304.) 

The  mere  bringing  an  action  and  no  recovery  had,  does  not 
conclude  plaintiff.  The  election  is  determined  by  a  verdict 
and  judgment;  and  a  judgment  obtained  by  plaintiff,  in  a 
former  suit,  and  subsequently  reversed,  does  not  determine 
his  election.    (1  Wend.  134;  1  T.  R.  378.) 

Wells,  Justice,  delivered  the  opinion  of  the  Court.  Hey- 
DENPELDT,  Justice,  concurred. 

The  action  in  the  Court  below  was  brought  to  recover  $1400,  ' 
for  the  alleged  use  and  occupation  of  certain  premises  in 
Marysville,  by  the  defendant,  "at  his  request,  and  by  the  per- 
mission of  the  plaintiff,"  from  March  1,  1851,  to  May,  1852. 
The  defendant  in  his  answer  denies  all  indebtedness  for  the 
alleged  use  and  occupation  by  him  of  the  premises,  and  de- 
nied that  he  used  and  occupied  them  by  the  permission  of  the 
plaintiff. 

The  legality  of  the  plaintiff's  title  is  not  in  issue.  The 
plaintiff  could  not  prevail  upon  it  in  this  action,  if  it  were 
valid;  neither  could  the  defendant  dispose  of  it,  if  it  were  not; 
and  whether  it  belongs  to  one  or  the  other  could  not  be  tried 
in  an  action  to  recover  rent  for  use  and  occupation.  "Indebi- 
tatus assumpsit  for  rent,  will  not  lie  in  favor  of  a  stranger  for 
the  purpose  of  trying  his  title;  or  by  one  of  two  litigant 
parties  claiming  the  land:  this  action  depending  not  upon  the 
validity  of  the  plaintiff's  title,  but  on  a  contract,  ex- 
press or  implied."  So  it  was  ^expressly  said  in  Boston  [202] 
v.  Binney,  11  Pick.  1,  and  Codman  v.  Jenkins,  14  Mass. 
96,  and  the  rule  is  sustained  by  cases  there  cited.  The  plaintiff 
alleges  a  contract,  express  or  implied,  by  the  averment  that 
the  use  and  occupation  of  the  lot  in  question,  by  the  defend- 
ant, was  "  at  the  request  of  the  defendant  and  by  the  permis- 
sion of  the  plaintiff,"  and  having  thus  alleged  a  contract,  he 
can  only  ^ucceed  by  establishing  one.  The  use  and  occupa- 
tion of  the  land  claimed  by  plaintiff  creates  a  presumption  of 
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a  contract:  the  defendant  may  rebut  this  presumption  by 
proof  that  the  possession  was  adverse :  this  case  does  not  de- 
pend, therefore,  upon  the  question,  whether  the  claim  of  the 
plaintiff,  as  heir  of  John  Sampson  deceased,  was  sufficiently 
established,  or  whether  the  decree  of  the  probate  court  was 
conclusive,  or  whether  there  were  other  heirs,  nor  will  it  turn 
upon  the  objection  raised  of  a  defect  of  parties :  that  objec- 
tion not  having  been  taken  by  the  answer,  it  must  be  deemed 
to  have  been  waived,  and  could  not  be  raised  upon  the  trial. 
(Practice  Act,  Title  IV.  sec.  45.) 

The  correctness  of  the  judgment  is  involved  in  the  other 
propositions  advanced  by  the  appellant,  and  the  question  we 
now  propose  to  examine  is,  whether  the  plaintiff  can  recover 
upon  mere  occupancy  without  permission  of  the  plaintiff,  and 
against  his  will? 

The  record  discloses,  that  the  defendant  and  one  Hall  took 
possession  of  the  lot  in  controversy  in  Feb.,  1850,  and  that 
defendant  has  been  in  possession  ever  since;  Hall  having  sold 
out  his  interest  to  him  in  May,  1851.  The  plaintiff  endeav- 
ored to  show  a  tenancy  existing  on  the  part  of  the  defendant 
under  John  Sampson,  who,  it  is  said,  became  proprietor  of 
the  land  in  1849,  and  who  died  in  September,  1850:  conflict- 
ing testimony  was  introduced  upon  this  point,  but  whether  the 
weight  of  it  went  to  sustain  this  position  or  not,  it  is  no  part 
of  our  present  purpose  to  say,  as  that  was  within  the  province 
of  the  jury,  and  should  have  been  left  to  them  to  decide:  the 
fact,  however,  was  controverted  by  the  defendant.  The  plain- 
tiff claimed  to  be  the  rightful  heir  of  the  estate  of  John 
Sampson,  and  it  appears  from  the  evidence  of  his  own  wit- 
nesses, that  he  attempted  to  oust  the  defendant  from  the 
premises  by  legal  proceedings  in  May,  1851.  It  appeared 
further,  that  there  had  been  considerable  litigation 
[203]  "between  the  parties  relative  to  the  possession  of  the 
land.  At  the  proper  time,  during  the  trial  of  the  cause, 
the  defendant  requested  to  give  the  jury  certain  instructions, 
and  among  others  the  following:  "  First,  that  it  is  necessary, 
to  enable  the  plaintiff  to  recover  for  the  use  and  occupation 
of  the  premises,  that  he  should  show  that  the  defendant  used 
and  occupied  them  by  the  permission  of  the  plaintiff,  and  that 
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if  the  jury  believed  that  the  defendant  used  and  occupied  the 
premises  against  the  will  of  the  plaintiff,  then  they  must  find 
a  verdict  for  the  defendant/9  The  Court  refused  so  to  instruct 
the  jury,  and  the  defendant  excepted.  In  thus  refusing,  the 
learned  Judge  erred. 

At  common  law,  no  action  of  assumpsit  for  rent  would  lie 
except  upon  an  express  promise:  the  right  to  maintain  such 
action  upon  an  express  or  implied  contract  was  given  by  the 
Statute  of  2  Geo.  II.  c.  19,  sec.  14,  which  has  since  been 
adopted  as  part  of  the  common  law;  but  this  statute,  from 
the  terms  of  it,  seems  only  to  apply  to  the  case  of  a  demise, 
and  where  there  exists  the  relation  of  landlord  and  tenant, 
founded  on  some  agreement  creating  that  relation.  This  rule 
of  the  common  law,  and  the  construction  of  the  statute  of 
Geo.  II.  have,  in  modern  times,  undergone  many  important 
modifications,  and  the  general  rule,  as  at  present  established, 
and  confirmed  by  an  abundance  of  authority,  we  conceive  to 
be  as  we  have  already  intimated,  and,  (as  more  definitely 
stated  in  2  Nott  &  McCord's  South  Oar.  B.  Byan  v.  Marsh, 
and  in  Espinasse's  Dig.  57,)  comes  to  the  conclusion,  "that 
no  action  for  use  and  occupation  will  lie  when  possession  has 
been  adverse  and  tortious,  for  such  excludes  the  idea  of  a  con* 
tract,  which,  in  all  cases  of  this  action,  must  be  express  or 
implied." 

This  is  undoubtedly  the  correct,  as  well  as  the  general  rule, 
and  is  fully  supported  by  the  case  of  Birch  v.  Wright,  1  T.  B. 
378;  Smith  v.  Stewart,  6  John.  46;  Wharton  v.  Fitzgerald,  3 
Dall. ;  and  innumerable  cases  cited  by  these  authorities. 

The  plaintiff  does  not  claim  for  rent  during  the  Lifetime  of 
John  Sampson,  nor  does  he  rely  solely  upon  the  alleged  ten- 
ancy under  him  in  his  lifetime,  or  the  continuance  of  such 
tenancy  after  his  death;  and  if  he  did,  the  rule  would 
be  none  the  less  applicable,  *but  the  plaintiff  seeks  to  [204] 
recover  for  use  and  occupation  merely,  and  claims  the 
right  to  do  so,  even  though  such  use  and  occupation  was  with- 
out his  permission  and  against  his  will.  Even  had  the  de- 
fendant held  as  tenant  under  John  Sampson  in  his  lifetime, 
his  refusal  to  recognize  the  plaintiff  as  his  landlord  termi- 
nated the  tenancy,  and  overweighed  the  presumption  of  a 
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contract  between  him  and  the  plaintiff:  there  was  no  longer 
ei  .her  privity  of  estate  or  contract  between  them,  bat  as  was 
said  in  the  decision  of  Balls  v.  Westwood,  2  Camp.  11,  cited 
by  Justice  Putnam,  in  Boston  v.  Binney,  11  Pick.  8,  "He  re- 
nounced the  plaintiff's  title,  divested  himself  of  the  posses- 
sion obtained  under  the  plaintiff,  and  commenced  a  fresh  hold- 
ing under  his  own  alleged  title."  "  There  was  nothing  in  this 
conduct  which  can  warrant  the  inference  of  holding  over  at 
sufferance,  even  if  there  had  been  a  prior  holding  as  tenant 
for  a  certain  time."  It  was  not  the  mere  unexplained  holding 
over  of  a  tenant  of  which  we  read  in  the  books.  (Coke,  Lit. 
67.) 

"All  that  the  law  requires  is,  that  during  the  time  when  the 
tenant  actually  holds  by  permission  of  his  landlord,  the  land- 
lord's title  shall  not  be  disputed.  But  when  he  ceases  to  hold 
in  that  relation,  he  may  commence  upon  an  adverse  title,  after 
the  expiration  of  the  lease." 

Again,  in  Featherstonhaugh  v.  Bradahaw,  1  Wend.  134, 
and  in  Bancroft  v.  Wardwell,  13  Johns.  489,  the  doctrine  is 
repeated,  that  the  action  can  only  be  maintained  when  the  re- 
lation of  landlord  and  tenant  exists  between  the  parties:  it  has 
been  held  that  it  would  not  lie  against  a  person  who  came  in 
under  the  plaintiff's  title  as  a  purchaser.  (2  Johns.  Oa.  335; 
Woodfall,  350.) 

But  it  is  said,  "  that  the  statutes  of  California  have  abol- 
ished the  distinctions  existing  at  common  law,*  and  that 
technicalities  and  mere  forms  are  to  be  disregarded  by  our 
Courts;  "that  substantial  rights  are  regarded,  and  not  the 
shadows  of  a  case."  It  is  indeed  true  that  distinctions  in 
mere  forms  of  pleading  are  abolished,  but  the  common  error 
is  to  mistake  substance  for  form.  It  is  because  substantial 
rights  are  regarded,  that  this  Court  will  suffer  none  to  recover 
upon  a  mere  "  shadow  of  a  case, "nor  permit  a  plaintiff 
[205]  on  one  day  to  attempt  to  oust  a  defendant  upon  *the 
ground  that  he  is  a  trespasser,  and  on  the  next  to  re- 
cover for  rent  upon  an  implied  contract,  on  the  ground  that 
he  is  occupying  with  his  permission;  "for  that,"  to  use  the 
language  of  the  Court  of  King's  Bench,  in  Birch  v.  Wright, 
"  would  be  blowing  both  hot  and  cold  at  the  same  time,  by 
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treating  the  possession  of  the  defendant  as  that  of  a  tres- 
passer, and  that  of  a  lawful  tenant  daring  the  same  period." 

The  effect  of  the  point  raised  by  the  respondent  would  be 
to  say,  that  as  all  technical  forms  are  abolished,  the  plaintiff 
can  recover  in  an  action  brought  upon  an  alleged  contract, 
whether  the  defendant  be  a  lawful  tenant  or  a  trespasser;  and 
if  he  is  not  proven  to  be  one,  he  must  necessarily  be  the 
other.  Such  would  indeed  be  the  case  if  he  could  recover 
upon  mere  occupancy;  or  perhaps  the  respondent  intends  to 
say  that  the  plaintiff  may  waive  tort  and  maintain  assumpsit. 
But  the  defendant  has  then  a  right  to  say  to  the  plaintiff, 
''There  has  been  no  tort:  you  having  nothing  to  waive,  the 
land  is  mine,  not  yours."  And  whether  it  belongs  to  one  or 
the  other,  we  could  not  try  it  in  an  action  for  rent  for  use 
and  occupation,  as  we  have  already  seen  from  the  cases  above 
cited  from  11  Pick,  and  14  Mass. 

It  is  a  gross  error  into  which  many  have  fallen,  to  suppose 
that  because  the  Practice  Act  abolishes  the  distinctions  in 
the  forms  of  action,  it  is  immaterial  what  the  substantial  al- 
legations of  pleadings  are,  or  that  all  the  distinctions  which 
the  law  makes  in  the  causes  of  action  are  swept  away.  While 
the  mere  forms  of  pleadings  are  simplified,  the  body  of  the 
law  is  preserved  with  all  those  general  principles,  those  wise 
distinctions,  those  strict  principles  and  unerring  rules,  those 
sound  and  logical  conclusions,  which  constitute  its  justice 
and  justifies  its  glory  as  a  science. 

The  plaintiff  is  not  without  a  remedy.  If  he  has  any  title 
to  the  premises,  the  defendant  is  liable  to  be  turned  out  as  a 
trespasser,  and  is  responsible  in  that  character  for  the  mesne 
profits,  or  more  properly  in  an  action  brought  under  the  64th 
section  of  the  Practice  Act  to  recover  the  property,  with  or 
without  damages,  for  the  withholding  thereof,  or  for  waste 
committed  thereon,  or  for  the  rents  and  profits  of  the  same, 
but  not  in  an  action  like  the  present,  upon  contract,  unless 
he  can  show  that  the  defendant  used  and  occupied  the 
premises,  not  adversely  and  "against  his  will,  but  with  [206] 
his  permission  and  as  his  tenant,  and  that  is  a  proper 
question  for  a  jury  to  pass  upon. 

We  do  not  deem  it  necessary  to  decide  the  other  point 
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raised  by  the  appellant,  viz.,  "  that  the  Court  erred  in  refus- 
ing to  allow  the  defendant  to  prove  the  finding  of  the  jury  in 
the  forcible  entry  action  in  the  County  Court,"  further  than 
to  intimate  that  it  doth  not  appear  from  the  record  that  the 
defendant  had  properly  prepared  the  way  for  the  introduction 
of  such  proof  by  parol;  nor  doth  it  appear  that  upon  these 
findings  judgment  was  finally  entered. 

The  judgment  of  the  Court  below  is  reversed,  and  a  new 
trial  ordered. 


DULTON,  Appellant,  v.  SHELTON  &  MAESTON, 

Bespondents. 

Attachment,  Remedy  *when  to  Apply.— The  remedy  by  attachment  is  given  by 
the  statute  of  this  State  to  those  contracts  for  the  direct  payment  of  money  which 
are  made  in,  or  are  payable,  in  this  State. 

Idem,  what  not  Subject  of.— A  debt  dne  for  merchandise  sold  in  Boston,  to  resi- 
dents of  San  Francisco,  and  forwarded  to  the  latter,  they  stipulating  to  pay  by 
remitting  funds  to  Boston,  is  not  the  subject  of  an  attachment  under  the  act  of 
29th  April,  1851. 

Idem,  when  Pasty  entitled  to.— To  entitle  a  parly  to  attachment  under  this 
act,  the  contract  must  be  made  in  this  State,  or  must  contain  a  stipulation  that 
the  money  is  to  be  paid  here. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District. 

This  action  was  brought  by  the  plaintiff,  resident  in  Boston, 
Massachusetts,  to  recover  of  the  defendants,  residents  of  San 
Francisco,  $21,626  08,  the  value  of  goods,  wares,  and  mer- 
chandise sold  by  the  plaintiff  to  the  defendants. 

The  complaint  was  filed  March  2d,  1853,  and  on  the  same 
day  an  affidavit  was  filed,  stating  the  indebtedness  of  defend- 
ants, and  that  the  contract  was  made  after  the  passage  of  the 
act  of  April  29,  1851;  that  the  same  is  payable  in  this  State, 
and  that  payment  had  not  been  secured  by  mortgage  on  real 

or  personal  property. 
[207]       *A  writ  of  attachment  issued  in  pursuance  of  the 
above  application,  and  on  the  5th  March,  defendants 
moved  for  a  rule  to  show  cause  why  the  attachment  should 

218 


July,  1853.]  Dulton  v.  Shelton.  208 

not  be  set  aside.  The  ground  alleged  upon  the  motion  was 
that  the  contract  was  not  made  in  this  State,  nor  was  the 
money  payable  in  this  State,  but  that  the  contract  was  made, 
and  the  money  payable  in  Massachusetts. 

The  evidence  was,  that  the  defendants  had  purchased  on 
several  occasions  the  merchandise  in  question  from  the  plain- 
tiff in  Boston,  and  in  the  course  of  their  business  relations 
had  remitted  divers  sums  of  money  in  payment  thereof  to 
them  in  Boston;  that  no  payment  had  been  made  to  plaintiff 
in  San  Francisco,  nor  demanded  by  them  of  defendants,  and 
the  letters  of  the  plaintiff  to  the  defendants,  accompanying 
the  invoices  of  goods  forwarded,  stated  as  follows:  "Funds 
in  payment  of  the  same  to  be  in  Boston  two  and  a  half  months 
after  arrival  of  vessel. "  "In  future,  I  should  prefer  remit- 
tances, if  convenient,  being  made  direct  to  me."  "Gash  to 
be  in  Boston  two  and  a  half  months  after  arrival  of  vessel." 
"In  no  case  omit  remitting,"  etc. 

There  was  also  evidence  that  one  of  the  partners,  defend- 
ants, resided  in  Boston  for  some  time  during  the  business  re- 
lations between  them  and  the  plaintiff,  and  that  there  was 
some  participation  in  the  profits  of  certain  descriptions  of 
goods,  which  do  not  appear  to  have  been  considered  by  the 
Court. 

Upon  hearing  the  case  as  presented,  the  District  Court,  on 
the  15th  March,  dissolved  the  attachment,  and  the  plaintiff 
appealed. 

No  briefs  on  file. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  remedy  by  attachment  is  given  by  the  statute  of  this 
State  to  those  contracts  for  the  direct  payment  of  money 
which  are  made,  or  are  payable,  in  this  State. 

It  is  argued,  that  although  the  contract  was  not  made,  nor 
by  its  terms  payable  in  this  State,  yet  because  the  defendants 
reside  here,  and  the  action  is  transitory,  that  therefore 
it  is  "payable  here,  and  entitled  to  the  attachment.   [208] 
This  construction  would  annul  every  distinction  which 
is  contemplated  by  the  language  of  the  act.     All  actions  or 
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contracts  for  the  payment  of  money  are  transitory,  and  so  the 
words  of  the  act,  "is  made  or  is  payable  in  this  State,  "would 
have  no  meaning.  The  universally  admitted  role  of  construc- 
tion requires  effect  to  be  given,  if  possible,  to  every  part  of 
a  law.  We  can  only  follow  the  rule  in  this  case  by  denying 
the  right  of  attachment,  except  where  the  contract  is  made 
within  this  State,  or  if  made  without  it,  then  accompanied 
by  a  stipulation  between  the  parties  to  it,  that  the  money  is 
to  be  paid  here.  A  subsequent  promise  to  pay  here  cannot 
affect  the  question  in  any  manner  when  the  suit  is  brought 
upon  the  original  contract. 
Judgment  affirmed. 


CHABLES  B.  YOUNG,  Appellant,  *.  JOEL  S.  POLACK, 

Respondent. 

Cohtbact,  Bight  to  Cohtribution  ok  Joint  Contract.— Plaintiff  and  defendant 
took  a  joint  leaae  for  improving  certain  property.  Plaintiff,  with  consent  of  de- 
fendant, made,  in  his  own  name,  a  contract  to  make  the  improvements  stipulated 
by  the  lease,  which  he  performed,  and  paid  or  advanced  all  the  expenses  out  of 
Ms  own  funds.  This  contract  was  drawn  by  defendant  himself.  Plaintiff  claimed 
damage  of  defendant  for  the  failure  to  advance  funds  on  his  part,  as  the  buildings 
advanced,  and  the  value  of  the  buildings  erected  by  him  (the  plaintiff)  The 
Court  below  decreed  that  the  plaintiff  recover  equal  contribution  of  the  money 
advanoed  by  him,  from  the  defendant,  with  three  per  cent,  per  month  interest, 
the  then  current  rate;  which  decree  was  affirmed  by  the  Supreme  Court. 

Appeal  from  the  Fourth  Judicial  District. 

The  material  facts  of  this  case  appear  to  be,  that  the  plain- 
tiff and  defendant,  in  September,  1852,  took  a  joint  lease  of 
a  lot  in  San  Francisco,  stipulating  to  erect  certain  buildings 
thereon,  and  mutually  to  provide  funds  for  the  purpose,  and 
mutually  to  pay  as  the  buildings  advanced.  The  ground  rent 
reserved  was  $400  per  month.  The  lease  was  to  continue  five 
years,  with  the  privilege  of  renewal,  and  it  contained 
[209]  a  stipulation  in  the  event  of  *the  buildings  being  de- 
stroyed by  fire  or  otherwise,  that  they  should  be  re- 
built by  the  lessees,  and  further  provided  for  a  forfeiture  and 
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entry  by  the  lessor,  upon  a  failure  in  the  performance  of  the 
conditions  by  the  lessees. 

The  complaint  set  oat  a  letter  from  the  defendant  to  the 
plaintiff,  dated  21st  June,  1852,  which,  referring  to  the  lease, 
contains  the  following  clause:  "As  you  propose  expending  a 
large  portion  of  the  amount  that  will  be  required  for  brick 
buildings  on  the  lot,  I  would  request  for  its  completion  that 
you  borrow  on  loan  the  addition  of  funds  required,  at  from 
two  to  three  per  cent,  per  month,  as  money  is  of  more  value 
to  me."  "  I  expect  that  you  will  charge  on  the  amount  you 
may  expend  three  per  cent,  per  month,  which  I  deem  entitled 
to  a  larger  interest,  as  being  the  basis  by  which  the  required 
funds  may  be  obtained.  Belative  to  the  rents,  I  propose  that 
you  be  the  receiver,  and  that  no  dividend  be  made  to  either 
of  us  until  the  entire  debt  is  liquidated,  which  I  am  in  hopes 
may  be  done  in  twelve  or  fifteen  months,  leaving  to  yourself 
the  option  of  paying  your  own  outlay  first.  Until  rents  are 
obtainable,  I  will  furnish  my  quota  with  the  taxes." 

It  was  in  evidence  that  the  plaintiff  expended  on  the  build- 
ings erected  on  the  lot  leased  as  above  nearly  all  the  funds 
necessary  in  the  progress  of  the  work;  also,  that  he  received 
the  rents,  and,  in  his  answer,  the  defendant  set  up  the  letter, 
from  which  the  foregoing  extract  is  taken,  as  evidence  of,  and 
constituting,  a  contract  on  the  part  of  the  plaintiff  to  make 
the  advances;  and  that  he  made  them  in  consequence  of  this 
arrangement.  And  this  was  the  only  evidence  tending  to 
prove  that  the  plaintiff  was  to  pay  more  than  the  defendant 
towards  the  expenses  of  the  improvements  on  the  lot.  To 
this  letter  there  was  no  written  or  direct  proof  that  the  plain- 
tiff assented  or  agreed. 

It  further  appears,  that  on  the  6th  September,  1852,  the 
plaintiff,  with  the  knowledge  of  the  defendant,  entered  into  a 
building  contract  in  his  own  name,  for  the  erection  of  the 
buildings;  that  he  erected  the  same,  and  constructed  a  bulk- 
head to  protect  them  against  the  water  of  the  bay,  and  other 
improvements;  for  all  of  which  he  paid. 

That  the  only  money  paid  by  the  defendant,  on  the 
said  lease,  *was  the  ground  rent  for  the  month  of  Oc-  [210] 
tober,  which  he  had  paid  without  demand,  and  not- 
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withstanding  a  written  agreement  between  plaintiff  and  de- 
fendant, and  the  lessor,  deferring  payment  till  December  fol- 
lowing. 

There  was  a  great  deal  of  fraud  charged  against  each  other 
by  the  parties,  but  the  evidence  offered  to  sustain  the  charges 
was  rejected  by  the  Court. 

The  accounts  were  referred  to  the  clerk  of  the  court,  who 
reported  a  balance  due  to  the  plaintiff  of  $14,920  78,  the 
moiety  of  the  amount  advanced  by  him,  for  which  judgment 
was  entered  against  defendant,  with  interest  at  the  rate  of 
three  per  cent,  per  month,  and  the  Court  decreed  defendant 
to  pay  the  amount  in  thirty  days;  and  that  in  default  of  pay- 
ment as  directed,  the  injunction  heretofore  issued  (restraining 
the  defendant  from  asserting  any  further  claim  to  the  prop- 
erty, or  interfering  in  the  leasing  thereof,  etc.)  against  the 
defendant,  be  made  perpetual;  and  upon  payment,  as  decreed, 
that  defendant  be  entitled  to  equal  ownership,  etc.,  of  the 
premises  and  rents  with  the  plaintiff.    Plaintiff  appealed* 

W.  J.  Shaw,  for  Appellant, 

Urged  that  plaintiff  did  not  advance  the  money  on  defend- 
ant's credit,  but  foreseeing  from  the  conduct  of  the  defendant 
that  the  whole  would  fall  upon  him,  took  the  building  con- 
tract in  his  own  name,  to  prevent  the  defendant  from  acquir- 
ing any  right  in  it,  unless  he  paid  his  portion  of  the  expenses. 
That  the  defendant,  knowing  the  danger  and  risks  of  fire  and 
floods,  consented  to  this,  and  wrote  it  out  with  his  own  hand, 
thereby  abandoning  all  right  to  the  building,  and  left  the 
plaintiff  to  pay  all  the  expenses  and  take  the  risks,  and  be- 
come the  sole  owner  of  the  building  if  defendant  should  not 
pay  his  proportion  of  the  undertaking.  The  whole  case 
shows  this  understanding.  If  the  property  had  been  de- 
stroyed by  fire,  defendant  would  not  have  appeared  to  claim 
it,  or  pay  for  it.  The  appellant  would  have  sustained  the 
entire  loss. 

Although  the  defendant  had  equal  interest  in  the  lease, 

yet  having  entirely  failed  to  comply  with  it  on  his  part,  and 

expressly  consented  that  the  plaintiff  should  alone 

[211]  erect  the  "improvements  at  his  own  risk  and  expense, 
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the  parties  are  not  tenants  in  common  in  the  improvements, 
but  in  the  lease  only. 

A  co-tenant  is  not  chargeable  with  the  rent  accruing  on  the 
enhanced  value  of  the  property,  added  by  the  expenditure  of 
his  own  funds.    (1  McMullin  Bep.  75;  lb.  69,  298,  475.) 

Defendant  should  pay  half  the  value  of  the  buildings  to 
entitle  him  to  share  in  the  rents. 

If  defendant  had  gone  into  equity,  he  could  have  recovered 
only  on  paying  half  the  value  of  the  improvements;  or  if  he 
had  claimed  the  rents,  he  could  only  have  recovered  $400, 
the  value  of  the  ground  without  the  improvements.  (Stor. 
Eq.  Jut.,  sees.  655,  6  a,  66,  and  799;  also,  1234  to  1251.) 

L.  Parsons,  for  ^Respondent. 

The  plaintiff  and  defendant  were  tenants  in  common  of  the 
chattel:  the  improvements  of  the  one  were  the  improvements 
of  the  other.  One  tenant  who  expends  more  than  his  pro- 
portion of  money  can  compel  contribution.  (Kent's  Com., 
vol.  iv.  370.) 

The  plaintiffs  action  is  for  contribution,  and  this  he  has 
got,  and  more,  for  the  law  gives  him  but  ten  per  cent.,  and 
he  has  been  decreed  three  per  cent,  per  month.  The  claim 
for  damages  in  addition  to  interest  is  denied. 

Heydenpeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  plaintiff  and  defendant  were  joint  tenants  of  an  estate 
for  years,  and  this  bill  was  filed  to  compel  the  defendant  to 
contribute  for  improvements  made  by  plaintiff  on  the  joint 
property. 

The  object  of  the  appeal  seems  to  be  to  deprive  the  de- 
fendant of  his  interest  in  the  lease.  This  of  course  it  is  im- 
possible to  do.  The  Court  below  has  gone  very  far  in  ren- 
dering all  the  relief  to  which  the  plaintiff  is  entitled,  and 
there  is  certainly  nothing  in  the  decree  which  can  be  the  sub- 
ject of  complaint  on  his  part. 

The  judgment  is  affirmed,  with  costs* 
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of  ownership  in  the  landings;  for  if  found  to  be  in  the 
[214]  defendant,  he  *is  certainly  entitled  to  compensation 
before  they  can  be  subjected  to  the  uses  of  the  city. 
This  statement  is  made  in  answer  to  the  remarks  of  counsel 
as  to  the  apparent  conflict  in  the  two  decisions  of  this  Court. 
The  fact  that  Judge  Anderson's  opinion  has  been  lost,  can 
have  no  effect  upon  the  decision  of  the  case,  nor  upon  the 
present  appeal. 

The  present  appeal  is  from  an  order  of  the  District  Court, 
refusing  to  set  aside  an  order  of  the  Judge  at  chambers,  stay- 
ing proceedings  upon  an  execution  for  costs,  issued  by  the 
clerk  of  the  District  Court,  upon  a  remittitur  from  this  Court 
filed  with  him,  and  from  an  order  of  the  District  Court  quash- 
ing said  execution. 

When  the  plaintiffs  filed  the  remittitur  from  this  court,  they 
applied  to  the  clerk  and  obtained  an  execution  for  their  costs. 
The  District  Court,  in  quashing  the  execution,  held  that  the 
clerk  of  the  District  Court  had  no  power  to  issue  an  execu- 
tion for  costs,  until  by  order  of  that  Court;  and  further,  that 
it  was  the  duty  of  the  clerk  of  the  Supreme  Court  to  issue 
all  executions  for  costs  accruing  in  this  Court.  Both  of  these 
positions  are  erroneous.  By  statute,  Pr.  Act,  sec.  358,  the 
remmitur  from  this  Court  is  transmitted  to  the  clerk  of  the 
Court  below.  By  him  it  is  attached  to  the  judgment  roll, 
and  a  minute  of  the  judgment  of  this  Court  is  entered  on 
the  docket  against  the  original  entry.  The  judgment  of  the 
Court  then  stands  as  the  judgment  of  the  District  Court.  If 
the  judgment  of  this  Court  orders  a  new  trial,  the  clerk  of 
the  District  Court  will  proceed  to  place  the  cause  on  the  cal- 
endar: if  it  awards  costs,  he  will,  on  application  of  the  party 
in  whose  favor  it  is  given,  issue  execution  for  the  same.  In 
either  case,  he  acts,  not  by  the  authority  of  the  District  Court, 
but  of  this  Court.  Neither  the  District  Court  nor  the  Dis- 
trict Judge  have  any  authority  to  prevent  the  immediate  exe- 
cution of  the  judgment  of  this  Court.  So  far  as  the  appeal 
is  concerned  and  the  costs  consequent  thereon,  the  judgment 
of  this  Court  is  final.  It  is  unnecessary  to  wait  until  term 
time.  The  rule  in  force  in  some  States,  that  judgment  cannot 
be  entered  and  execution  issued  in  vacation,  has  no  existence 
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in  this  State.  (See  Pr.  Act,  sec.  144-209.)  By  a  rule 
of  this  Court,  a  party  who  obtains  a  judgment  of  *re-  [215] 
versal  is  entitled,  not  only  to  the  costs  of  this  Court,  but 
also  of  the  Court  below.  He  files  his  bill  of  costs  with  the 
clerk:  no  remittitur  issues  until  ten  days  after  judgment  is 
rendered,  and  if  there  are  any  errors  in  the  bill,  the  opposite 
party  can  within  this  time  have  them  corrected,  by  calling  the 
attention  of  the  Court  to  them.  It  is  difficult  to  see  how, 
under  our  statute,  where  the  services  for  which  costs  can  be 
charged  are  so  plain,  and  so  clearly  designated,  an  attorney 
could,  without  gross  negligence,  commit  any  errors  in  making 
up  his  bill.  His  own  affidavit  is  a  sufficient  guarantee  that 
the  disbursements  specified  in  the  bill  have  been  necessarily 
incurred.  We  have  looked  into  the  bill  of  costs  in  this  case, 
and  we  see  no  item  which  is  not  strictly  in  conformity  with 
the  statute. 

The  clerk,  in  entering  up  the  judgment  of  this  Court,  adds 
to  the  same  the  words  "  with  costs,"  and  annexes  to  the  re- 
mittitur a  copy  of  the  bill  of  costs  filed.  This  he  will  do  in 
all  cases,  unless  costs  are  explicitly  refused  in  the  opinion  of 
the  Court,  and  these  words  are  a  sufficient  awarding  of  costs 
for  the  clerk  of  the  Court  below  to  issue  execution  for  the 
same,  on  receiving  the  remittitur  from  this  Court. 

The  order  of  the  District  Court  must  be  reversed,  and  the 
order  of  the  District  Judge,  staying  proceedings,  set  aside, 
and  the  plaintiffs  can  have  their  execution  for  the  costs  of 
this  appeal. 

Ordered  accordingly 


AH  THAIE,  Bespondent,  v.  QUAN  WAN  &  KAU    [216] 

SE,  Appellants. 

iMunUMOBr,  Ooukbxl  Febs  as  Damages.— In  an  action  upon  an  injunction  bond, 
to  recover  damages  for  the  wrongful  issuing  of  the  writ,  it  was  held,  that  the 
amount  paid  to  counsel  as  a  fee  to  procure  the  dissolution  of  the  injunction  was 
properly  allowed  as  part  of  the  damages. 
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1  Damaoes,  Oouhhh.  Pies.— Generally,  the  recovery  of  counsel  fees,  m  part  of  the 
damage,  is  not  allowed,  m  where  the  loss  is  consequential;  but  where  the  loss  is 
direct,  as  in  the  case  of  an  improper  commencement  and  prosecution  of  a  B«it,  or 
other  process  in  a  suit,  it  should  be  allowed, 

Appeal  from  the  Fourth  Judicial  District,  San  Francisco. 

The  complaint  stated  that  on  the  28th  May,  1863,  one  Chin 
Lan  and  Ah  Lee  filed  a  complaint  against  the  plaintiff,  and 
sued  out  a  writ  of  injunction  against  the  plaintiff,  to  which 
plaintiff  yielded  due  obedience  until  dissolved;  that  to  ob- 
tain the  said  injunction  the  defendants  executed  their  bond, 
in  the  sum  of  16100,  to  pay  the  plaintiff  such  damages  as  he 
should  sustain  by  reason  thereof,  etc.;  that  the  injunction 
deprived  plaintiff  of  the  use  of  $10,000,  until  the  same  was 
dissolved,  from  which  he  suffered  loss  to  the  amount  of 
$6000,  and  paid  twenty-five  dollars  for  the  safe  keeping  there* 
of;  and  that  the  plaintiff  was  obliged  to  procure  counsel 
learned  in  the  law  to  procure  the  dissolution  of  the  said  in- 
junction, at  the  cost  of  $1200  and  costs,  etc.,  and  prays  judg- 
ment for  $6000  damages,  etc. 

And  the  defendants  demurred,  and  assigned  for  cause 
among  others  the  charge  of  $1200,  paid  counsel  for  procuring 
the  dissolution  of  the  injunction,  which  was  the  only  point 
considered  in  this  Court.  The  District  Court  overruled  the 
demurrer,  and  the  defendants  appealed. 

Brown  and  Pratt,  for  Appellant. 

It  has  been  expressly  held  by  this  Court  that  counsel  feea 
cannot  be  recovered  upon  an  attachment  bond,  nor  any  other 
costs,  except  such  as  are  taxable.     (Heath  et  al.  v.  Lent,  1 

Cal.  410;  and  see  7  Blackf.  129;  3  Dall.  306.) 
[217]  *The  statute  under  which  the  bond  was  given  pre- 
scribes its  condition  to  "  pay  to  defendant  all  damages 
that  he  may  receive  by  reason  of  the  wrongful  issuing  out  of 
the  writ  of  attachment."  The  statute  concerning  injunction 
bonds  requires  the  bond  to  secure  to  the  party  enjoined 
"such  damages!  not  exceeding  an  amount  to  be  specified,  as 
such  party  may  sustain  by  reason  of  the  injunction,"  etc. 

1  Pradar  ©•  Grim,  13  OaL  688;  Behrens  vu  HeKenzte,  28  Iowa*  841 
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Hngley,  for  Bespondent, 

Cited  11  Paige,  244-47,  and  authorities  there  cited. 

Wells,  Justice,  delivered  the  opinion  of  the  Court. 

The  appeal  in  this  case  is  brought  upon  a  judgment  oyer* 
ruling  the  demurrer  to  the  complaint. 

The  Court  below  overruled  the  demurrer,  and  rendered 
judgment  against  defendants,  upon  the  ground  that  counsel 
fees  necessarily  paid  to  procure  a  dissolution  of  the  injunc- 
tion are  recoverable  in  an  action  brought  upon  an  injunction 
bond. 

It  is  insisted,  that  this  Court  has  already  decided  that 
counsel  fees  cannot  be  recovered  in  an  action  like  this;  and 
the  case  of  Heath  v.  Lent,  1  Cal.  412,  is  cited  as  authority. 
In  that  case,  the  Court,  per  Hastings,  C.  J.,  laid  down  the 
rule,  that  in  an  action  on  a  bond  for  damages  accruing  from  a 
wrongful  suing  out  of  an  attachment,  counsel  fees  constitute 
no  part  of  the  damages. 

We  are  referred  also  to  a  decision  of  the  Supreme  Court  of 
Indiana,  Davis  v.  Crow,  7  Blackf .  129,  which  it  is  contended, 
sustains  this  rule.  As  to  the  first,  we  say,  that  Chief  Justice 
Hastings  does  not  base  his  decision  upon  the  point  raised 
here;  besides,  even  though  it  may  be  said,  that  it  decides  the 
point  here,  we  question  the  correctness  of  the  judgment  of  the 
Court  in  that  case  as  it  stands,  and  think  it  erroneous. 

The  case  in  Blackford,  it  will  be  perceived,  was  brought  on 
a  replevin  bond,  and  was  decided,  not  according  to  any  gen- 
eral principle  of  law  or  equity,  but  the  Court  clearly  bases 
its  decision,  and  is  controlled  in  its  judgment,  by  the  statutes. 
And  with  all  due  deference  we  may  add,  that  placing  it  even 
upon  that  ground,  upon  careful  examination  of  the 
statutes  of  the  State,  neither  *does  that  decision  meet  [218] 
with  our  approval.  It  certainly  cannot  control  the  case 
before  us,  or  guide  us  in  our  judgment. 

It  is  sufficient  to  say  that  the  cases  cited  by  the  appellant 
were  controlled  by  the  statutes  and  provisions  of  the  particular 
States;  and  doubtless  the  opinions  delivered  were  founded 
upon  them.  But,  notwithstanding  these  authorities,  we  do 
not  entertain  the  slightest  .doubt^  that  an  action  brought  upon 
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an  injunction  bond  can  be  maintained  in  this  State,  under 
our  statutes,  and  we  concur  fully  with  the  decisions  of  the 
learned  Chancellor  Walworth,  in  Edwards  v.  Bodine,  11 
Paige,  224,  in  which  he  holds,  that  the  taxable  costs  of  the 
defendants,  and  the  reasonable  counsel  fees  paid  by  them, 
upon  the  application  to  dissolve  the  injunction,  were  a  part 
of  the  damages  sustained  by  them  in  consequence  of  the 
granting  such  injunction. 

The  language  of  the  condition  of  the  bond  is  undoubtedly 
1/  broad  enough  to  embrace  the  necessary  counsel  fees,  which 
the  defendants  have  been  obliged  to  pay  out  in  order  to  pro- 
cure the  dissolution  of  the  injunction. 

For  the  necessity  of  paying  such  counsel  fees  is  an  actual 
damage  that  the  defendant  has  sustained,  in  defending  him- 
self, and  procuring  a  dissolution  of  the  injunction,  and  the 
condition  of  the  bond  is  imperative  that  the  "  obligators  shall 
pay  to  the  parties  enjoined  such  damages  as  they  may  sustain 
by  reason  of  the  injunction." 

It  appears  to  us  that  the  principle  is  not  only  just  in  equity, 
but  sound  in  law,  that  all  the  damages  to  which  a  party  may 
be  put  by  the  wrongful  issuance  of  an  injunction,  should  be 
recoverable  in  an  action  upon  such  a  bond,  and  reasonable 
counsel  fees  should  be  included  in  those  damages;  of  course, 
leaving  the  amount  to  be  assessed  by  the  jury.  As  this  was 
the  only  ground  of  demurrer  to  the  complaint,  it  is  ordered 
that  the  judgment  of  the  Court  below  be  affirmed  with  costs. 

Heydeoteldt,  Justice,  concurred,  as  follows: 

Generally,  the  recovery  of  counsel  fees  is  not  allowed  as 
part  of  the  damages,  and  the  reason  given  for  it  is  because  the 
loss  is  consequential,  and  not  the  actual  and  direct  injury 

complained  of. 
[219]       *But  where,  as  in  this  case,  the  injury  complained 

of  is  the  improper  commencement  and  prosecution  of 
a  writ,  or  of  any  process  in  a  suit,  the  counsel  fees  in  such 
case  is  a  loss  as  immediate  and  direct  as  any  other,  and 
should  be  allowed.  Upon  this  principle,  I  think  the  case  of 
Heath  v.  Lent,  1  Cal.  412,  is  not  law. 
I  concur  .in  the  affirmance  of  the  judgment. 
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CHARLES  H.  HICKS  et  al.,  of  the  National  Mining  Com- 
pany, Respondents,  v.  V.  G.  BELL  et  al.,  of  the  Bock- 
ville  Mining  Company,  Appellants. 

4  Mining  Claim,  Conbtbuootb  Possession.— Actual  possession  of  a  portion  of  a 
mining  claim,  according  to  the  custom  of  miners,  in  a  given  locality  on  the  Yuba 
River,  extends  by  construction  to  the  limits  of  the  claim,  held  in  accordance  with 
such  customs. 

Distbict  Coubt,  Constitutional  Jubibdiotion.— The  jurisdiction  of  the  District 
Court  is  confirmed  and  defined  by  the  constitution,  and  no  statute  can  deprive 
it  of  its  powers. 

Idem,  sr  Cases  bbspbotinq  Mining  Claims.— Although  the  jurisdiction  of  mining 
claims  is  given  to  Justices  of  the  Peace,  that  of  the  District  Court  remains  un- 
affected, if  the  amount  in  controversy  exceeds  $200. 

>  United  States  as  Pbopbietob  aw  Public  Lands.— The  United  States,  as  owner 
of  land  within  the  limitB  of  a  State,  only  occupies  the  position  of  any  private 
proprietor,  with  the  exception  of  exemption  from  State  taxation. 

*  State  Sovbbionty  oveb  Mineral  Lands.— The  mines  of  gold  and  silver  in  the 

public  lands  are  as  much  the  property  of  the  State,  by  virtue  of  her  sovereignty, 
as  are  similar  mines  in  the  hands  of  private  proprietors. 

*  Idem,  Mtnbb'b  Licbnbb.— The  State,  therefore,  has  the  sole  right  to  authorize  them 

to  be  worked,  to  pass  laws  for  their  regulation,  to  license  miners,  and  to  affix  such 
terms  and  conditions  as  she  may  deem  proper  to  the  freedom  of  their  use. 

Appeal  from  the  Tenth  Judicial  District,  for  Yuba  County. 

The  complainants,  styling  themselves  members  of  the  Na- 
tional Mining  Company,  state  that,  on  the  27th  of  July,  1852, 
and  for  two  years  previous,  they  were  owners  of  a  certain 
mining  claim,  situated  in  the  bed  of  Yuba  Biver,  begin- 
ning at  the  mouth  of  Deer  Creek  and  extending  two  hun- 
dred yards  down  said  river,  including  the  bed  of  the  same, 
and  that  said  claim  was  held  by  the  said  plaintiffs  "ac- 
cording to  the  rules  and  customs  of  miners  *in  the  im-  [220] 
mediate  vicinity  of  said  river  mining  claim,*'  and  was 
worked  by  them  during  the  mining  season  of  1851,  and  also 
the  mining  season  of  1852,  so  far  as  the  said  season  has  con- 
tinued, up  to  the  period  of  the  commencement  of  this  suit. 

1  Approved,  as  to  miner's  right  of  entry  on  the  public  lands,  Irwin  v.  Phillips,  5 
Cal.  146. 

*  Cited,  Stoakes  o.  Barrett,  5  Cal.  89;  Merced  M.  Co.  v.  Fremont,  7  CaL  824;  Boggs 
v.  Merced  M.  Co.,  14  Cal.  305,  878,  876.  Overruled,  Moore  v.  Swan,  17  Cal.  217; 
Doran  v.  C.  P.  B.B.  Co.  24  Cal.  267. 

•  Cited,  Conger  v.  Weaver,  6  CaL  567 


221  Hicks  v.  Bell.  |_8np.  Ct. 

That  the  defendants,  as  well  as  H.  Hitchcock, Martin, 

and  others  unknown,  members  of  the  Bockville  Company, 
did,  on  the  27th  of  July,  take  possession  of  and  work  upon 
about  ninety  feet  of  the  upper  portion  of  the  said  claim;  and 
do  now,  contrary  to  the  rights  of  your  complainants,  after 
being  fully  advised  of  the  same,  work  upon  the  said  claim  to 
the  extent  of  said  ninety  feet;  and  complainants  say  that  said 
ninety  feet  is  worth  $6000.  That  defendants  well  knew  that 
plaintiffs  were  the  first  and  lawful  owners  of  said  claim,  and 
although  repeatedly  notified  to  leave  the  same,  and  though 
possession  thereof  was  demanded  by  plaintiffs,  defendants 
had  refused  to  surrender  the  same.  The  plaintiffs  therefore 
pray  for  damages,  etc.,  and  to  be  placed  in  possession  of  the 
premises,  and  for  further  relief,  etc. 

The  answer  of  the  defendants  denies  the  whole  of  the  al- 
legations of  the  complaint,  and  aver  that,  excepting  Davis, 
Hicknor,  and  others,  named  by  plaintiff,  according  to  the 
rules,  regulations,  laws,  and  customs,  in  force  upon  the  said 
Yuba  River  in  the  immediate  vicinity  of  said  mining  grounds, 
the  said  Bockville  Mining  Company,  to  wit,  the  said  defend- 
ants, (except  as  above,)  are  the  rightful  owners  of  the  said 
ninety  feet  of  mining  ground  in  dispute,  and  are  in  the  right- 
ful possession  of  the  same. 

A  jury  was  sworn  in  the  case,  and  the  plaintiffs  called  J. 
Hebbard,  who  proved  that,  in  the  spring  of  1852,  the  witness 
"  had  seen  a  notice  atuck  upon  the  ground  claimed,  and  now 
in  dispute,  from  the  plaintiffs;  which  afterwards  did  not  ap- 
pear on  the  ground,  and  was  lost."  Thereupon  the  plaintiffs 
presented  a  paper,  purporting  to  be  a  copy  of  the  original 
notice  of  which  witness  had  testified,  and  offered  to  read  it 
to  the  jury,  the  object  being  to  establish  the  plaintiffs9  right, 
under  the  mining  rules  and  regulations,  to  the  premises  in 
controversy.  Defendants  objected  to  the  paper,  but  the 
Court  overruled  the  objection,  and  defendants  excepted.  The 
paper  however,  it  appears,  was  not  read  to  the  jury. 

The  plaintiffs  then  offered  to  prove  that  a  certain  portion 

of  said  mining  claim  in  controversy  had  been  worked. 

[221]  The  "defendants  objected  to  the  offer,  on  the  ground 

that  the  proof  should  only  apply  to  the  particular  part 
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of  the  claim  now  in  dispute.  The  Court  overruled  the  ob- 
jection, and  remarked  that  it  judicially  knew  that  such  was 
the  general  custom  throughout  the  country  in  relation  to  the 
working  of  the  mines,  and  had  been  so  repeatedly  ruled  by 
the  courts  of  the  State.  To  which  judgment  and  ruling  de- 
fendants excepted. 

The  plaintiffs  then  asked  a  witness  if  he  knew  of  any  ar- 
rangement or  understanding  between  the  plaintiffs'  company 
and  any  other  compsny,  by  which  they  were  to  join  ditches, 
so  as  to  enable  the  plaintiffs  to  work  the  upper  part  of  their 
claim.  Defendants  objected,  but  the  Court  permitted  the 
question  to  be  asked,  and  defendants  excepted.  After  the 
plaintiffs  had  proved  that  there  were  written  laws  and  regu- 
lations which  governed  the  mines,  and  which  were  observed 
at  that  point  on  the  Yuba  Biver  where  the  claim  in  dispute 
is  located,  and  after  they  had  proved  that  a  written  instru- 
ment containing  these  laws  and  regulations  had  been  in  the 
hands  of  one  J.  B.  Mulford,  as  the  original,  and  was  partly 
lost,  which  instrument  the  said  Mulford  had  once  heard 
proven  as  the  original  in  a  legal  investigation  and  by  compe- 
tent witnesses,  the  plaintiffs  offered  to  read  to  the  jury,  as  the 
laws  and  customs  governing  the  mines  and  miners  where  the 
claim  in  dispute  is  located,  a  copy  of  said  instrument  or 
written  laws  and  regulations  so  proven  to  be  lost,  the  said 
copy  agreeing  when  compared  with  that  portion  of  said  writ- 
ten laws  that  was  proven  and  preserved  as  aforesaid;  to  which 
offer  defendants  objected,  and  the  Court  admitted  it.  De- 
fendants excepted.    The  copy,  however,  was  not  read. 

The  statement  then  proceeds  to  say  that  the  proofs  on  the 
part  of  the  plaintiffs,  when  fully  heard  and  closed,  showed 
and  established  that  the  premises  in  dispute,  as  set  out  in  the 
complaint,  were  a  part  of  the  Yuba  Biver,  below  water  mark, 
and  of  which  neither  the  plaintiffs  nor  the  defendants  had 
ever  been  in  actual  possession,  except  that  the  plaintiffs  had 
been  in  possession  of  the  bed  of  the  river  below  the  line  of 
the  premises  in  dispute,  and  claimed  that  the  premises  in  dis- 
pute being  a  part  of  the  original  claim,  that  therefore  they 
were  in  possession  of  the  whole,  under  the  rules  and 
customs  of  minera;  and  that  the  waters  then  "overflow-  [222]) 
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ing  had  not  at  any  time  been  either  disturbed,  molested,  or 
changed  by  defendants;  and  that  the  premises  in  contro- 
versy are  lands,  the  fee  of  which  is  in  the  United  States  of 
America,  and  the  premises  have  never  been  let  to  the  plain- 
tiffs. 

On  these  grounds,  and  on  the  farther  ground  that  the 
District  Court  has  no  original  jurisdiction,  defendants  moved 
for  judgment  o£  nonsuit  against  the  plaintiffs,  which  the 
Court  overruled. 

The  jury  found  for  the  plaintiffs;  and  the  Court  ordered 
judgment  for  plaintiffs  that  they  have  and  recover  from  the 
defendants  the  possession  of  the  premises  in  the  plaintiffs' 
complaint  mentioned,  and  that  they  have  a  writ  of  restitution 
therefor  with  costs,  etc. 

Defendants  appealed. 

[The  reporter  has  given  the  foregoing  statement  of  the  evi- 
dence and  proceedings  in  the  case  without  much  abridgement, 
and  pretty  much  in  the  language  of  the  record.  J 

Dunn  and  Held,  for  Appellants. 

The  Court  erred  in  refusing  the  nonsuit  on  the  ground 
that  it  had  no  jurisdiction.  By  statute,  actions  concerning 
mining  claims  can  only  be  brought  in  a  Justice's  Court.  (Pr. 
Act,  sec.  621-23.) 

The  premises  belong  to  the  United  States,  and  the  United 
States  never  having  sanctioned  any  entry  upon  them,  all  pro- 
visions of  law  in  relation  thereto  must  be  regarded  as  police 
regulations,  and  be  strictly  pursued — (United  States  v.  Gear, 
3  How.  U.  S.  Rep.) — and  therefore  the  District  Court  can 
take  no  jurisdiction  by  virtue  of  its  general  powers. 

The  proof  showed  that  defendants  never  had  been  in  pos- 
session of  the  premises  in  dispute,  and  had  never  molested 
the  plaintiffs,  and  the  allegation  of  possession  was  therefore 
unfounded,  the  contrary  being  shown  by  the  evidence.  The 
same  sentences  in  the  answer  which  allege  ownership  and  pos- 
session in  defendants  allege  that  the  same  was  rightfully  in 
them.  The  plaintiffs  cannot  use  these  allegations  to  give 
jurisdiction  and  reject  them  on  the  merits  of  the  case. 
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The  proof  showed  that  the  plaintiffs  had  never  been  in  ac- 
tual possession;  and  whatever  rights  exist  with  regard 
to  it  can  only  *be  of  a  possessory  character,  for  it  is  [223] 
admitted  that  the  claim  is  on  land  of  the  United  States. 
Possession  is  only  prima  fade  evidence  of  title,  and  as  this 
is  rebutted  in  this  case,  plaintiffs  claim  must  be  limited  to 
his  actual  possession.  But  he  claims  constructive  possession 
by  the  rules  and  customs  of  miners.  Of  these  rules  there 
was  no  proof,  and  the  only  proof  given  to  the  jury  was  what 
the  Court  undertook  to  give  judicially.  These  rules  are  varied 
with  every  locality,  and  no  Judge  can  know  them  judicially. 

The  claim  of  plaintiffs  was  taken  up  in  1850,  and  yet  the 
ground  in  dispute  had  never  been  touched  or  occupied  since. 
To  permit  the  holding  of  a  claim  so  long  a  period  unworked 
and  unoccupied  is  against  the  whole  policy  of  the  law. 

C.  W.  Bryan,  for  Respondent. 

It  is  not  required  that  the  proof  of  the  extent  of  the  claim 
shall  be  confined  to  the  identical  land  worked:  no  custom  can 
be  made  to  apply  to  such  a  rule.  Possession  of  a  portion  of 
land,  where  it  is  defined  by  limits,  is  possession  of  the  whole, 
subject  to  the  controlling  custom  of  the  mines,  and  the  proof 
must  be  left  to  the  jury.  (Smith  v.  Young,  2  Barb.  545;  6 
Pet.  598.) 

Presumptions  from  evidence  of  the  existence  of  particular 
facts  are  in  many  cases,  if  not  in  att,  mixed  questions  of  law 
and  fact.     (Bank  U.  S.  v.  Corcoran,  2  Pet.  133.) 

The  proof  of  an  agreement  with  a  party  foreign  to  the 
record,  regarding  the  ditch,  was  admissible  to  show  the  faith 
of  the  parties  in  their  continued  occupation.  (1  Gr.  Ev.  67, 
68;  2  Pet.  133.) 

The  original  of  the  mining  laws  was  proved  to  be  lost:  a 
copy  was  therefore  evidence.  (9  Wheat.  483;  2  Barb.  545.) 
This  copy  was  examined. 

If  the  general  Government  does  own  the  fee  in  the  lands, 
yet  the  State  has  power  to  regulate  the  police  of  the  mines 
within  its  limits,  in  like  manner  as  they  may  prescribe  the 
mode  of  acquiring  possession  of  farming  lands.  The  State 
has  taxed  the  property  of  the  mines,  and  has  derived  revenue 
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from  it    Is  not  this  right  of  taxation,  and  that  of  property, 

inseparable? 
[224]       *The  proof  is,  that  the  plaintiffs  were  in  possession 

by  defined  limits,  and  when  about  to  join  ditches  with 
another,  so  as  to  bring  the  whole  claim  into  working  condi- 
tion, that  defendants  entered  upon  it. 

The  District  Court  has  jurisdiction  in  all  civil  cases  in  law 
and  in  equity,  where  the  amount  exceeds  $200.  This  is  a 
civil  action,  and  the  value  in  dispute  above  the  amount  neces- 
sary to  confer  jurisdiction.  The  act  extending  the  jurisdic- 
tion of  Justices  of  the  Peace  does  not  limit  or  exclude  that 
of  the  District  Court,  which  is  a  Court  of  general  powers. 

Hexdenfbldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  objection  that  the  record  discloses  that  there  was  no 
actual  possession  is  not  good,  because  it  appears  there  was 
actual  possession  of  a  portion  adjacent  to  the  premises  in  dis- 
pute, and,  as  I  understand  it,  constructive  possession  of  the 
latter  was  claimed  by  the  rules  and  customs  of  miners  on  that 
part  of  the  river.  Nor  can  it  be  determined  that  the  jury 
were  not  properly  informed  as  to  what  were  these  rules.  The 
bill  of  exceptions  does  not  pretend  to  set  out  all  that  occurred 
on  the  trial,  but  only  such  incidents  as  were  subjects  of  dis- 
pute and  exception. 

The  jurisdiction  of  the  District  Court  is  conferred  and  de- 
fined by  the  Constitution,  and  no  statute  can  deprive  it  of  its 
powers.  Although  the  jurisdiction  of  mining  claims  is  given 
to  the  Justices  of  the  Peace,  that  of  the  District  Court  re- 
mains unaffected,  if  the  amount  in  controversy  exceeds  two 
hundred  dollars. 

The  main  reliance  in  this  case  of  the  appellants  is,  that  the 
land  in  question  is  the  public  land  of  the  United  States,  and 
therefore  the  statutes  of  this  State,  which  recognize  the  pos- 
sessions of  miners,  which  provide  for  their  protection,  and 
require  mining  claims  to  be  decided  according  to  the  rules 
and  regulations  of  bodies  of  miners,  at  each  particular  mining 
locality,  are  mere  police  regulations,  and  are  invalid  to  confer 
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any  right,  such  as  that  of  possession,  or  to  enable  the  re- 
covery thereof. 

This  position  involves  the  decision  of  the  question,  to  whom 
do  the  mines  of  gold  and  silver  belong?    To  arrive  at 
a  satisfactory  "solution,  it  is  only  necessary  to  examine  [225] 
a  few  of  the  leading  authorities. 

According  to  the  common  law  of  England,  mines  of  silver 
and  gold  are  termed  royal  mines,  and  are  the  exclusive  prop- 
erty of  the  Crown. 

Blackstone  says,  vol.  i.,  p.  294:  "A  twelfth  branch  of  the 
royal  revenue,  the  right  to  mines,  has  its  original  from  the 
king's  prerogative  of  coinage,  in  order  to  supply  him  with 
materials,  and  therefore  those  mines  which  are  properly  royal, 
and  to  which  the  king  is  entitled,  when  found,  are  only  those 
of  silver  and  gold.  By  the  old  common  law,  if  gold  or  silver 
be  found  in  mines  of  base  metal,  according  to  the  opinion  of 
some,  the  whole  was  a  royal  mine,  and  belonged  to  the  king/' 
And  he  cites  2  Just.  577. 

In  the  case  of  The  Queen  and  the  Earl  of  Northumberland, 
cited  from  Plowden,  it  was  decided  that  although  the  king 
grant  lands  and  the  mines  which  are  in  them,  yet  royal  mines 
will  not  pass  by  so  general  a  description. 

It  was  further  explicitly  decided,  in  the  same  case,  that  all 
mines  of  gold  and  silver  within  the  realm,  though  in  the  lands 
of  subjects,  belong  to  the  Crown;  and  this  right  is  accom- 
panied with  full  liberty  to  dig,  and  carry  away  the  ores,  and 
with  all  such  incidents  thereto,  as  are  necessary  to  be  used 
for  getting  them. 

This  case  has  never  been  overruled,  and  stands  as  the  ac- 
cepted exposition  of  the  common  law.  For  although  Lord 
Habdwicee,  in  the  case  of  Syddal  v.  Weston,  2  Atk.  20,  seems 
to  confine  the  royal  right  of  entry  to  cases  where  the  mine  had 
already  been  opened,  yet  he  does  not  question  the  royal 
ownership,  and  seems  finally  to  decide  the  case  upon  a  differ- 
ent reason.  Even,  however,  his  slight  departure  from  the 
doctrine  of  the  case  in  Plowden,  was  subsequently  disap- 
proved and  doubted  as  authority  by  Sir  Wm.  Grant,  Master 
of  the  Rolls,  in  the  case  of  Seaman  v.  Vawdrey,  16  Ves.  393. 

The  rule,  therefore,  as  laid  down  in  the  case  from  Plowden, 
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may  be  considered  as  uncontradicted,  and  has  the  solemn 
sanction  of  being  the  concurrent  decision  of  all  twelve  of  the 
Judges. 

Blackstone,  it  will  be  seen,  attributes  the  origin  of 
[226]  the  law  to  *the  right  of  coinage.  Plowden  says,  that 
the  reason  is  because  gold  and  silver  are  most  excellent 
things,  and  the  law  has  appointed  them  to  the  person  who  is 
most  excellent,  and  that  was  the  king.  It  is,  however,  imma- 
terial as  to  the  reason  for  its  origin :  the  law  has  been  settled 
beyond  question,  as  it  is  declared  by  the  earliest  and  most 
distinguished  Judges,  and  to  this  time  has  never  been  dis- 
puted. (See  Bainbridge  on  the  Law  of  Mines  and  Minerals, 
where  the  authorities  are  collected.) 

This  doctrine  of  the  law  has  been  acted  upon  in  some,  and 
probably  in  many,  of  the  States  in  the  Union.  In  Pennsyl- 
vania, it  was  the  subject  of  legislation  as  early  as  1787.  In 
that  year,  by  an  act  establishing  a  land  office,  she  reserves 
for  the  use  of  the  Commonwealth,  one-fifth  of  all  gold  and 
silver  ore.     (See  Dunlap's  Laws  of  Pennsylvania.) 

In  New  York,  as  early  as  1789,  an  act  of  the  Legislature 
was  passed,  exempting  the  discoverers  of  gold  and  silver 
mines  from  paying  to  the  people  of  the  State  as  sovereign 
thereof,  any  portion  or  dividend  of  the  yield,  for  the  space  of 
twenty-one  years  from  the  time  of  giving  notice  of  the  dis- 
covery; and  forbidding  the  working  of  the  same  after  the  ex- 
piration of  that  term.    (See  1  Laws  of  New  York,  124.) 

Again,  in  1827,  another  act  was  passed,  which  declares 
that  all  mines  of  gold  and  silver  discovered,  or  hereafter  to 
be  discovered,  within  this  State,  shall  be  the  property  of  the 
people  of  this  State,  in  their  right  of  sovereignty.  (See  1 
Revised  Statutes,  281.) 

This  was  in  effect  but  a  re-enactment  of  the  common  law, 
which  vested  the  right  in  the  State  government  as  the  suc- 
cessor of  the  king. 

It  is  hardly  necessary  at  this  period  of  our  history  to  make 
an  argument  to  prove  that  the  several  States  of  the  Union,  in 
virtue  of  their  respective  sovereignties,  are  entitled  to  the 
jura  regalia  which  pertained  to  the  king  at  common  law. 

An  analogous  question  to  the  one  under  consideration  was 
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folly  discussed  in  the  Supreme  Court  of  the  United  States  in 
the  case  of  Pollard's  Lessee  v.  Hagan,  3  Howard.  It  was 
there  held,  in  the  case  of  a  new  State,  that  she  was  admitted 
into  the  Union  upon  the  same  footing  as  the  original 
States,  and  "possessed  the  right  of  eminent  domain.  [227] 
Numerous  other  cases  can  be  cited  in  which  the  de- 
cisions are  uniform  that  the  United  States  has  no  municipal 
sovereignty  within  the  limits  of  the  States. 

In  reference  to  the  ownership  of  the  public  lands,  the 
United  States  only  occupied  the  position  of  any  private  pro- 
prietor, with  the  exception  of  an  express  exemption  from 
State  taxation.  The  mines  of  gold  and  silver  on  the  public 
lands  are  as  much  the  property  of  this  State,  by  virtue  of  her 
sovereignty,  as  are  similar  mines  in  the  lands  of  private  citi- 
zens. She  has,  therefore,  solely  the  right  to  authorize  them 
to  be  worked;  to  pass  laws  for  their  regulation;  to  license 
miners;  and  to  affix  such  terms  and  conditions  as  she  may 
deem  proper,  to  the  freedom  of  their  use.  In  her  legislation 
upon  this  subject,  she  has  established  the  policy  of  permit- 
ting all  who  desire  it  to  work  her  mines  of  gold  and  silver, 
with  or  without  conditions;  and  she  has  wisely  provided  that 
their  conflicting  claims  shall  be  adjudicated  by  the  rules  and 
customs  which  may  be  established  by  bodies  of  them  work- 
ing in  the  same  vicinity. 

According  to  this  enactment,  the  case  under  consideration 
has  been  tried  and  decided,  and  for  aught  that  is  disclosed 
by  the  record,  the  decision  is  consonant  with  right  and 
justice. 

Judgment  is  affirmed. 
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[228]  *A.  D.  THAYER,  Appellant,  v.  THOMAS  J.  WHITE, 

Respondent. 

*  Pleading,  Insufficient  Defence  in  Action  on  Account.— In  a  suit  for  the  re- 
covery of  the  purchase-money  of  land,  founded  on  a  contract,  in  which  the 
plaintiff  contracted  to  deliver  a  warranty  deed  for  the  land,  the  defendant  in  his 
answer  denied  that  the  plaintiff  was  the  lawful  owner,  or  that  he  had  any  title  to 
the  land.  Held,  that  to  have  enabled  him  to  rescind  the  contract,  the  defendant 
was  bound  to  aver  and  to  show  a  paramount  title  in  another,  and  that  failing  in 
this,  hia  defence  to  the  action  was  defective 

Appeal  from  the  Sixth  Judicial  District. 

This  action  was  brought  for  the  recovery  of  $3000,  founded 
upon  an  agreement,  under  the  seals  of  the  parties,  by  which 
the  plaintiff  bound  himself  to  execute  to  defendant  "  a  war- 
rantee deed,"  for  a  lot  of  ground  in  Sacramento,  described 
in  the  said  instrument,  in  consideration  of  $6500,  of  which 
$3000  was  to  be  paid  in  hand,  and  the  balance  as  set  forth  in 
the  agreement.  The  complaint  was,  that  the  plaintiff,  in  pur- 
suance of  said  agreement,  on  the  24th  November,  1852,  exe- 
cuted "  a  warrantee  deed, "for  the  premises,  and  tendered  the 
same  to  the  defendant,  which  defendant  refused  to  accept; 
and  plaintiff  filed  said  deed  as  executed,  and  tendered  the 
same  with  this  complaint;  and  that  upon  the  tender  of  the 
deed  as  aforesaid,  the  said  sum  of  $3000  became  due  and  pay- 
able from  defendant,  to  him;  yet  had  defendant  refused  to 
pay,  etc. 

The  answer  of  the  defendant  denies  the  allegations  of  the 
complaint  generally,  and  specially  sets  out,  that  the  plaintiff 
did  not  duly  perform  the  conditions  of  the  said  agreement  on 
his  part,  and  denies  that  he  was  bound  to  receive  a  deed  so 
executed  and  tendered  as  alleged  by  the  plaintiff.  That  on 
the  24th  day  of  November,  1852,  when  the  said  deed  was 
alleged  to  have  been  tendered,  the  said  plaintiff  was  not  the 
lawful  owner  of  the  said  premises,  described  in  the  said  agree- 
ment, that  plaintiff  had  not  the  right  to  convey  the  same,  and 
by  the  said  deed,  did  not  convey  the  same  to,  or  vest  in,  the 

1  Cited,  ArgueUo  v.  Edinger,  10  Cal.  160;  Weber  t.  Marshall,  19  OaL  467.  Approved, 
luTdeU  v.  Blake,  4  Cal.  267;  Wright  v.  Carillo,  22  Cal.  608. 
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said  defendant,  a  good  and  sufficient  title  to  the  said  premises. 
The  defendant  also  demurred  to  the  plaintiffs  bill,  which  was 
overruled;  and  on  the  17th  March,  the  case  was  sub- 
mitted to  a  jury,  who  found  for  the  *plaintiff»  $3000,   [229] 
with  interest,  etc.    Judgment  was  entered  accordingly; 
and  defendant  appealed. 

De  Witt,  for  Appellant. 

Robinson  and  Morrison,  for  Respondent. 

The  point  decided  by  the  Supreme  Court  does  not  appear 
to  have  been  discussed  in  the  arguments  of  counsel. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

Of  the  various  assignments  of  error,  there  is  but  one  which 
cannot  be  deemed  frivolous. 

The  answer  sets  up  that  the  plaintiff  was  not  the  lawful 
owner  of,  and  has  no  title  to,  the  land  conveyed. 

To  this  objection  the  plaintiff  urges  that  his  contract  was 
only  to  execute  and  deliver  a  warrantee  deed,  and  to  require 
more,  would  be  to  impose  on  him  an  obligation  which  he  had 
not  assumed. 

The  object  of  the  party  in  bargaining  for  a  warrantee  deed 
to  the  land  is  to  obtain  a  good  title,  and  if  this  object  cannot 
be  attained,  the  contract  is  at  an  end. 

The  question  to  be  determined  is,  whether  such  a  defence 
is  good  in  an  action  of  this  kind,  and  whether  the  defence 
as  set  up  is  good  in  this  action. 

In  countries  where  the  equity  and  common  law  jurisdic- 
tions are  separate  systems,  it  is  well  settled  that  such  a  de- 
fence at  common  law  is  not  admissible,  and  the  usual  practice 
is  for  defendant  to  file  his  bill  in  chancery,  where,  by  proper 
allegations,  he  may  enjoin  the  suit  at  law,  and  obtain  a  re- 
scission of  the  contract.  In  this  State  we  have  a  mixed 
system.  The  jurisdiction  of  the  law  and  equity  are  blended 
together,  and  it  is  a  clear  design  in  our  statute  that  circuity 
of  action  shall  be  avoided,  and  that  the  right  of  each  party, 
whether  legal  or  equitable,  in  respect  to  one  subject-matter, 
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shall  be  determined  in  one  action,  whatever  may  be  the  form 
in  which  it  is  begun. 

This  departure,  however,  from  the  mode  of  practice  which 
prevails  in  most  common  law  States  must  not  be  understood 
to  affect  or  alter,  in  any  degree,  the  settled  principles 
[230]  of  decision  *at  common  law  or  in  equity.  On  the 
contrary,  the  facts  of  each  case,  as  disclosed  by  the 
complaint  and  answer,  must  determine  its  character  as  be- 
longing to  the  one  system  or  the  other,  and  it  must  be  tried 
and  decided  accordingly.  The  defence  attempted  to  be  set 
up  in  this  case,  belonging  as  it  does  to  the  jurisdiction  of 
Chancery,  the  case  at  once  becomes  a  case  in  equity,  and 
must  be  determined  by  the  principles  of  that  system.  Treat- 
ing it  accordingly,  the  defendant's  averments  are  insufficient 
tu  enable  him  to  avail  himself  of  the  doctrine  of  rescission. 
To  do  so,  it  has  always  been  held  necessary  to  aver,  and  to 
show,  a  paramount  title  in  another.  This  has  not  been  done 
in  the  present  case,  but  the  defence  is  made  to  rest  upon  the 
naked  allegation  that  the  plaintiff  has  no  title. 

Such  loose  pleading  is  not  allowable,  because  it  fails  to  put 
the  other  party  upon  notice  of  what  he  has  to  meet,  and  ac- 
cording to  the  well-established  doctrine  that  all  pleading 
must  be  taken  most  strongly  against  the  pleader,  the  aver- 
ment must  be  treated  as  irrelevant,  if  not  frivolous* 

Judgment  affirmed* 


[231]   *BA0KUS,  DAVIS  k  C(X,  Appellants,  v.  ALLEN 
MINOR,  [Respondent. 

Iktebiot,  Computation  of.— Upon  a  money  demand  bearing  interest,  on  which 
payments  have  been  made  after  maturity,  the  proper  method  of  computing  in- 
terest ifl  stated  by  Chanoellor  Kent,  in  Connecticut  v.  Jackson,  1  Johns.  Ch.  Bep. 
IS. 

Idem,  Aoootnrr  Stated.— But  where  an  account  has  been  stated  by  the  plaintiff, 
charging  interest  both  on  the  debt  and  the  payments,  and  rendered  to  the  defend- 
ant, and  no  objection  made  thereto  within  a  reasonable  time,  it  is  the  same  as  an 
agreement  that  the  interest  should  be  computed  accordingly. 
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Idem,  Mods  or  Computation  when  Bindino.— When  the  dealings  of  the  parties 
extended  through  a  period  of  more  than  two  years,  during  which  time  several  ac- 
counts were  rendered  by  plaintiffe  to  defendant,  and  the  same  mode  of  computing 
interest  was  panned  throughout,  this  mode  was  held  to  be  binding  upon  them. 

Appeal  from  the  Fourth  Judicial  District. 

The  facts  in  this  case,  as  they  appear  upon  the  record,  show, 
that  in  September,  1850,  respondent  made  and  delivered  to 
the  appellants,  three  promissory  notes,  two  of  them  dated 
September  11th,  1850,  for  $5000  each,  and  the  other  dated 
September  12th,  1850,  for  $5913  40,  and  all  bearing  interest 
at  the  rate  of  simper  cent,  per  month.  Sundry  sums  were  paid 
on  the  notes,  at  different  times,  after  their  maturity;  the  last 
payment,  November  15th  1851.  In  December  1851,  appel- 
lants brought  suit  for  the  recovery  of  the  balance,  alleged  by 
them  to  be  due  by  respondent,  on  the  notes,  and  the  question 
was  referred  to  referees,  for  determination,  who  decided  there 
was  nothing  due  thereon  at  the  time  of  suit  brought. 

This  finding  was  based  upon  the  method  of  calculating  in- 
terest upon  the  claims,  which  was  by  computing  interest  on 
both  debt  and  payments  up  to  the  date  of  the  last  payment, 
November  15th,  1851,  at  the  above  rate,  six  per  cent,  per 
month. 

The  notes  were  secured  by  a  mortgage  of  personal  prop- 
erty, placed  by  the  respondent  in  the  hands  of  the  appellants, 
to  be  sold  by  them,  and  the  proceeds  to  be  applied  in  payment 
of  the  notes.  The  appellants,  on  several  occasions  before  the 
date  of  the  last  payment,  had  rendered  accounts  current  to 
the  respondent,  in  which  the  interest  was  computed  on  both 
debt  and  payments;  the  method  pursued  by  the 
referees,  who  were  of  opinion  that  "appellants  were..  [232] 
bound  by  this  method,  having  themselves  adopted  it, 
and  were  estopped  from  insisting  upon  any  other. 

Judgment  was  entered  on  the  report,  and  a  motion  for  a 
new  trial  being  overruled,  this  appeal  was  taken;  the  only 
question  in  which  is,  whether  there  was  error  in  the  mode 
adopted  in  computing  the  interest,  as  above  explained. 

McAllister,  Edwards,  and  Bose, 

Insisted  that  the  only  true  mode  of  calculating  interest,  is 
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bv  computing  it  on  the  debt  due  to  the  day  of  the  first  pay- 
ment, then  appropriating  such  payment  to  the  extinguishment 
of  the  interest,  and  the  balance,  if  any,  towards  the  princi- 
pal, and  so  on.    (3  Oow.  86;  1  Johns.  Ch.  Bep.  17;  lb.  209.) 

If  the  interest  be  computed  in  this  way,  there  was  due  to 
appellants,  November  15th,  1851,  about  $1861  50.  Whereas, 
by  the  mode  adopted  by  the  referees,  there  was  nothing  due 
on  that  day;  and  the  result  is  produced  by  the  difference  in 
the  modes  of  computation. 

If  the  appellant,  in  rendering  his  accounts,  computed  the 
interest  under  a  false  impression  of  his  rights,  he  is  not 
therefore  estopped  from  asserting  them  when  the  error  is  dis- 
covered. If  this  doctrine  would  apply  in  a  case  where  an  in- 
nocent third  party  might  be  affected  by  it,  such  is  not  the 
case  in  the  present  question.  The  transaction  has  been  con- 
fined entirely  to  the  parties  to  the  notes.  Besides  this,  the 
accounts  were  rendered  with  the  customary  reservation  that 
all  errors  were  excepted.  Neither  does  it  appear  that  six  per 
cen.  per  month  interest  was  allowed. 

HarrMy,  for  Bespondent. 

The  calculation  was  made  by  the  referees,  according  to  the 
custom  of  merchants,  that  is,  by  charging  interest  off  the  time 
upon  the  principal,  and  allowing  like  interest  on  the  pay- 
ments. A  different  rule  works  injustice  to  the  debtor;  and 
the  counsel  referred  to  the  various  modes  adopted  in  different 
States.  (Tracy  and  Wickoff,  1  Dallas,  Wash.  C.  0.  169;  1 
Johns.  Oh.  13;  2  Johns.  Oh.  209.) 

The  accounts  of  appellants  were  rendered  in  this  form,  and 

this  was  held  to  be  binding  on  the  parties.     (See  2  Wash.  0. 

O.  167;  also,  4  Scam.  4;  7  Greenl.  48.)    The  counsel 

[233]  also  "submitted  a  paper  exhibiting  the  results  of  the 

different  modes  of  calculation. 

The  statute  does  not  require  an  express  agreement,  but 
says  what  shall  be  allowed,  where  there  is  no  express  agree- 
ment. The  respect  paid  by  Courts  to  common  usage,  may 
be  seen  in  Koons  v.  Millar,  3  Watts  &  8.  271,  and  7  Wend. 
315. 
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The  opinion  of  the  Court  was  delivered  by  Heydeneeldt, 
Justice — Wells,  Justice,  concurring. 

Upon  a  money  demand  bearing  interest,  on  which  have 
been  made  payments  after  maturity,  the  proper  method  of 
computing  the  interest  is  stated  by  Chancellor  Kent,  in  Con- 
necticut v.  Jackson,  1  John.  Ch.  13.  "The  rule  for  casting 
interest,"  he  says,  "when  partial  payments  have  been  made, 
is  to  apply  the  payment  in  the  first  place  to  the  discharge  of 
the  interest  then  due.  If  the  payment  exceeds  the  interest, 
the  surplus  goes  towards  discharging  the  principal,  and  the 
subsequent  interest  is  to  be  computed  on  the  balance  of  the 
principal  remaining.  If  the  payment  be  less  than  the  in- 
terest, the  surplus  of  interest  must  not  be  taken  to  augment 
the  principal,  but  interest  continues  on  the  former  principal 
until  the  period  when  the  payments,  taken  together,  exceed 
the  interest  due." 

It  seems,  however,  from  the  evidence,  that  a  different  mode 
of  computing  interest  is  common  among  merchants.  They 
calculate  the  interest,  at  the  rate  agreed  upon,  both  on  the 
debt  and  the  payments,  and  in  this  way  a  slight  difference  is 
made  in  favor  of  the  debtor.  In  this  case,  that  was  the  plan 
of  calculation  resorted  to,  and  the  appellants  rendered  to  the 
the  respondent  an  account  stated,  to  which  it  does  not  appear 
that  any  objection  was  made  by  the  respondent.  The  effect 
of  the  account  stated  thus  without  objection  within  a  reason- 
able time  is  the  same  as  an  agreement  that  interest  should  be 
computed  accordingly,  and  connected  with  the  fact  that  this 
is  a  common  method  of  computation,  is  sufficient  to  prevent 
any  disturbance  of  the  judgment. 

Affirmed,  with  costs. 

On  motion  of  the  appellants,  the  Court  ordered  a  re-hearing 
of  the  above  case,  which  was  again  argued. 

*Crittenden,  Inge,  and  Martin,  for  Appellants.  [234] 

The  doctrine  of  estoppel  does  not  apply.  If  the  appellants 
had  claimed  more  in  the  accounts  rendered  than  the  respond- 
ent admitted  to  be  due,  failure  to  object  on  his  part  for  a 
length  of  time  might  be  construed  into  an  admission  of  their 
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correctness,  for  such  acquiescence  would  be  contrary  to  Lis 
interests.  Still  it  would  not  be  conclusive,  for  he  could  prove 
fraud  or  mistake,  and  he  would  not  be  estopped  from  doing 
so.  But  in  the  case  in  question,  the  appellants  claimed  less 
than  was  due :  their  error  was  to  the  advantage  of  respondent, 
and  the  reason  growing  out  of  the  presumption  from  the  sil- 
ence of  the  party  altogether  fails,  for  his  silence  is  not  con- 
trary to,  but  in  accordance  with,  his  interests. 

The  "Act  to  regulate  the  interest  for  money,"  1850,  p.  92, 
fixes  ten  per  cent,  per  annum  when  there  is  no  "express  con- 
tract in  writing  fixing  a  different  rate,"  but  the  respondent,  by 
express  contract,  has  agreed  to  pay  six  per  cent,  per  month, 
and  this  the  law  permits  and  the  Courts  will  enforce. 

The  respondent  has  been  allowed  more  than  ten  per  cent, 
by  the  referees  on  his  payments.  This  can  only  be  claimed 
upon  the  ground  of  the  express  contract  provided  by  the 
statute.  And  if  the  contract  is  available  to  him,  it  must  be 
so  also  for  the  appellants;  and  a  different  rule  applied  to  the 
latter  would  be  unjust,  and  a  violation  of  the  statute.  The 
only  express  contract  as  regards  interest  is  comprised  in  the 
notes  given  by  the  respondent  to  appellants,  and  there  is  no 
reason  for  departing  from  the  established  rule  in  computing 
the  interest  due  upon  them.  / 

Harribly,  in  reply, 

Insisted  that  the  accounts  rendered  by  the  appellants  were 
justly  considered  by  the  referees  as  binding  upon  them,  and 
that  the  acquiescence  of  the  respondent  showed  the  under- 
standing of  the  parties  in  relation  to  the  question,  that  appel- 
lants were  estopped  to  deny  the  facts  stated  in  their  account, 
etc. 

The  following  opinion  was,  at  the  close  of  the  argument,  de- 
livered by  Heydenfeldt,  Justice — Wells,  Justice,  concurring. 

The  re-argument  of  this  cause  has  not  induced  me  to  change 

my  opinion. 
[235]       *The  dealings  of  the  parties  run  through  a  period 

of  more  than  two  years.     During  this  time,  the  appel- 
lants render  to  the  defendant  three  or  four  stated  accounts, 
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showing  balances.  In  all  of  these  accounts,  and  throughout 
the  whole  of  this  time,  they  pursue  the  one  mode  of  calcu- 
lating interest:  it  has  become  their  way  of  doing  business. 
It  is  their  system,  and  they  pursue  it  and  persist  in  it  until 
the  indebtness  of  the  defendant  is  fully  paid  off,  as  found  by 
the  award  of  the  referees. 

It  is  true  that  an  account  after  payment  may  be  opened  and 
surcharged  on  the  ground  of  mistake,  but  the  calculation  of 
interest  by  the  plaintiffs  in  this  case  can  in  no  sense  be  called 
a  mistake.  It  was  a  deliberate,  methodical  plan  of  doing 
business,  according  to  a  well-comprehended  rule,  and  there 
is  no  authority  or  reason,  at  law  or  in  equity,  by  which  they 
are  entitled  to  any  relief. 

Judgment  affirmed. 


MoNALLT,  Respondent,  v.  MOTT,  Appellant. 

iJbaHDKENT  of  JUDGMENT,  when  Ebboneoub.— The  defendant  was  sned  and 
served  by  the  name  of  George  Mott,  and  judgment  entered  against  him  by  the 
same  name;  afterwards,  and  without  notice  to  defendant,  the  plaintu%  on  his  own 
motion,  obtained  an  order  from  the  Court  to  amend  the  judgment,  by  altering 
the  name  of  Goorge  to  Gordon.    Held,  that  this  was  error. 

Appeal  from  the  Tenth  Judicial  District. 

The  whole  case  is  stated  in  the  opinion  of  the  Oourt. 

Field,  for  Appellant, 

Cited  Prac.  Act,  sees.  68,  69,  70,  71,  and  523;  Howell's 
Practice,  368;  9  Barbour,  202. 

Heydekfeldt,  Justice,  delivered  the  opinion  of  the  Oourt. 
Wells,  Justice,  concurred. 

The  defendant  was  sued  and  served  by  the  name  of  George 
N.  Mott,  and  making  no  appearance,  judgment  was  entered 

1  Cited,  Smith  «.  Curtis,  7  Cal.  687;  Ford  v.  Doyle,  87  OaL  348.    See  Sutler  o.  Cox, 
6  Cal.  415;  Wilkins  v.  Stidger,  22  Cal.  285. 
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against  him  by  the  same  name.    Afterwards,  and  with- 

[236]  out  notice  *to  the  defendant,  the  plaintiff,  on  his  own 

motion,  obtains  an  order  from  the  Court  to  amend  the 

judgment  by  altering  the  name  of  George  to  Gordon,  in  which 

state  the  judgment  now  stands. 

It  is  very  evident  that  the  amendment  is  not  sustained  by 
the  previous  proceedings.  The  action  is  against  one  person 
and  the  judgment  against  another.  We  have  no  power  to 
determine,  on  the  application  of  the  plaintiff  alone,  that 
George  and  Gordon  are  one  and  the  same  person.  There  is 
no  legal  proof  of  that  fact  in  the  record,  and  prima  facie,  two 
different  names  must  be  held  to  signify  two  different  persons. 

The  judgment  is  reversed,  and  the  cause  remanded. 


HANSON  et  al.,  Bespondents,  v.  WEBB,  Appellant. 

1  Fkbbt  Rtohts,  Allboatiorb  in  Aotiokb  fob  Violation  or.— In  an  action  brought 
to  recover  damages  by  the  owners  of  a  licensed  ferry  against  a  party  alleged  to 
have  run  a  ferry  within  the  limits  prohibited  by  law,  it  was  held  that  the  com- 
plaint should  have  alleged  that  defendant  ran  his  ferry  for  a  fee  or  reward,  or  the 
promise  or  expectation  of  it,  or  that  he  ran  it  for  other  than  his  own  personal  me 
or  that  of  his  family,  and  that  the  omission  of  these  allegations  was  fatal. 

Appeal  from  the  Tenth  Judicial  District,  Sutter  County. 

The  complaint  in  this  case  stated  that  the  plaintiffs  were 
the  owners  of  two  ferries,  regularly  licensed,  one  by  Sutter 
County  Court  of  Sessions,  and  the  other  by  Yuba  County 
Court  of  Sessions,  plying  across  Feather  River,  and  that  de- 
fendant ran  a  ferry  from  January  to  July,  within  a  mile  of 
plaintiffs'  ferries,  and  that  without  license  had  from  any  court, 
etc.,  to  the  damage  of  plaintiffs,  $5000. 

The  defendant  demurred  to  the  complaint.  The  case  (the 
demurrer  having  been  overruled)  was  left  to  a  jury,  who 
found  for  plaintiff  $600,  for  which  judgment  was  entered, 
and  from  which  defendant  appealed. 

<  Cited,  Oal.  8tateTel.0o.«.AltaTel.0o.22  0aL4tt.  Bee  Norris  *.F.  AT.Co., 
6  Cal.  594;  Ohard  v.  Stone,  7  Cal.  117. 
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Hastings,  Thomas,  and  Morse,  for  Appellant. 

The  18th  section  of  the  Act  of  18th  March,  1851,  giving  a 
remedy  to  the  owners  of  licensed  ferries,  subjects 
those  only  to  *the  prescribed  penalties  who  "  shall,  for  [237] 
fee  or  reward,  or  the  expectation  or  promise  thereof, 
set  any  person  over  any  river  or  creek  whereon  public  ferries 
are  established,"  etc.,  and  the  Act  of  29th  April,  1851,  sec.  1, 
exempts  from  the  operation  of  the  former  act  those  who  keep 
a  ferry  for  their  own  personal  use  or  that  of  their  family. 

The  exempting  clauses  should  have  been  negatived  in  terms, 
or  the  complaint  should  have  averred  that  defendant  "  ran  a 
ferry,  etc.,  for  fee  or  reward,  or  the  expectation  thereof,"  or 
for  other  purposes  than  for  his  own  or  his  family's  use.  (Chit, 
on  Plead.  233,  and  cases  cited  Baa.  Abr.  Statute  L.) 

Walker,  for  Appellant. 

If  the  omission  in  the  complaint  was  a  defect,  it  was  cured 
by  the  verdict:  the  Court  below  would  not  have  suffered  the 
question  of  damages  to  go  to  the  jury,  unless  it  appeared  by 
the  evidence  that  defendant  was  not  protected  by  the  1st  sec- 
tion of  the  act.  But  it  was  not  necessary  for  plaintiffs  to  show 
affirmatively  that  defendant  did  not  come  within  the  exception 
of  the  amended  act.  After  denying  defendant's  license,  it 
was  for  him  to  show  a  license,  or  that  he  ran  his  ferry  for  his 
own  or  his  family's  use. 

Hexdenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  declaration  in  this  case  is  too  defective  to  sustain  the 
judgment.  It  should  have  alleged  that  the  defendant  ran  hia 
ferry  for  fee  or  reward,  or  the  promise  or  expectation  of  it,  or 
that  he  ran  it  for  other  than  his  own  personal  use,  or  that  of 
his  family.  Such  are  the  only  events  in  which  the  statute 
does  not  give  to  the  owner  of  a  licensed  ferry  protection 
against  the  infringement  of  his  franchise. 

The  general  demurrer  to  the  declaration  was  properly  taken, 
and  ought  to  have  been  sustained  by  the  District  Court* 

The  judgment  is  reversed,  and  the  case  remanded, 
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[238]     *MTODLETON,  Respondent,  v.  FRANKLIN, 
Appellant. 

J-lxjUNCixoa  in  Oases  or  Nuisance.— To  entitle  a  party  to  an  injunction  in  a  case 
of  noisanoe,  the  injury  to  be  restrained  most  be  such  as  cannot  be  adequately 
compensated  by  damages;  or  it  must  be  irremediable  or  lead  to  irremediable  mis- 
chief. 

2  Nuisance,  what  Constitutes.— The  erection  of  a  steam-engine  and  machinery, 
and  a  grist-mill,  in  the  cellar  under  an  auction  store,  held  not  to  be  such  an  injury 
as  to  require  the  restraining  power  of  the  Court;  at  least,  not  until  the  question 
of  nuisance  or  not,  should  be  determined  by  a  jury. 

Idem,  Remedy.— Even  then  the  remedy  at  common  law  is  ample. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. 

This  was  an  application,  on  the  part  of  the  plaintiff,  to  re- 
strain defendant  from  the  erection  of  an  alleged  nuisance. 
The  facts  were,  that  the  plaintiff  occupied  the  upper  part  of  a 
building  as  an  auction  store;  the  defendant  occupied  the  cel- 
lar below,  and  both  held  as  tenants  under  the  City  Market 
Company.  The  complaint  proceeds  to  set  forth,  that  "the 
defendant  is  now  in  the  act  of  erecting  in  the  said  cellar, 
a  steam-engine,  furnace,  and  boiler,  to  drive  a  mill  and  ma- 
chinery for  grinding  flour,  which  he  is  also  erecting  in  said 
cellar,  and  is  about  to  pierce  the  wall  of  said  cellar  and  erect 
a  flue  for  that  purpose,  there  being  no  smoke-flue  from  said 
cellar,  thereby  creating  a  most  grievous  nuisance  to  the  plain- 
tiff, by  reason  that  the  said  boiler  is  a  dangerous  and  hazard- 
ous article,  and  liable  to  explosion,  rendering  it  unsafe  for  the 
plaintiff,  his  customers,  etc.,  to  occupy  or  frequent  the  said 
upper  part  of  said  building,  and  to  store  goods  therein,  etc., 
and  unsafe  by  the  increased  probability  to  take  fire  from  the 
said  furnace;  and  interfering  with  the  quiet  occupancy  of  the 
said  building,  by  reason  of  the  noise  of  the  machinery,  etc., 
to  the  diminution  of  their  value,  etc.,  and  prays  for  an  in- 
junction to  restrain  defendant  from  erecting  the  same,"  etc. 

The  Court  directed  an  injunction  restraining  defendant, 
etc.,  until  the  further  order  of  the  Court. 

1  Cited,  Eastman  v.  .Company,  47  N.  H.  78. 

*  Cited,  People  v.  Davidson,  80  Cal.  384.    See  Qunter  «.  Geary,  1  Gal.  408;  Bequena 
v.  Los  Angeles,  45  Cal.  55. 
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The  answer  of  the  defendant  admits  that  he  is  erecting  a 
mill  and  machinery,  etc.,  but  denies  that  the  furnace 
of  the  ^steam-engine  is  to  be  placed  in  the  building,  [239] 
but  in  an  open  space  without  the  building,  so  as  not  to 
endanger  the  plaintiffs  property,  or  interfere  with  his  enjoy- 
ment thereof,  and  denies  the  nuisance,  etc.,  and  specially 
denies  that  he  intends  piercing  the  wall  and  erecting  a  flue, 
etc.,  or  that  he  intends  to  use  his  building  contrary  to  law; 
that  the  injunction  has  injured  him  to  the  amount  of  $1000, 
and  he  prays  that  it  be  dismissed,  and  for  damages,  etc. 

The  Court,  after  hearing  the  case,  ordered  the  injunction 
to  be  modified  so  as  to  permit  the  defendant  to  make  the 
erections  complained  of,  but  that  he  continue  to  be  restrained 
and  enjoined  from  using,  working,  or  driving  the  same,  until 
the  further  order  of  the  Court,  and  further,  that  the  under- 
taking of  plaintiff  upon  the  injunction,  etc.,  be  increased  to 
$6000.     Defendant  appealed. 

G.  T.  and  W.  H.  Sharp,  for  Appellant. 

In  an  action  for  an  alleged  private  nuisance,  a  party  cannot 
be  enjoined  before  a  jury  has  found  the  act  complained  of  to 
be  a  nuisance.  By  the  249th  sec.  of  the  Code,  it  is  expressly 
provided  that  a  nuisance  can  be  enjoined  by  judgment  only. 

The  section  authorizing  an  injunction,  pendente  lite,  where 
irreparable  injury  is  being  done,  does  not  apply  to  the  action 
for  a  nuisance. 

It  is  not  every  case  that  will  sustain  an  action  for  a  nuis- 
ance, that  will  authorize  an  injunction.  (Corporation  of  New 
York  v.  Mapes,  6  Johns.  46;  6  Paige,  83;  Attorney-General 
v.  Nichols,  16  Ves. ;  10  Ala.,  N.  S.,  63.)  The  injury  must  be 
of  a  nature  not  susceptible  of  compensation  in  damages,  or 
such  as  from  its  continuance  will  lead  to  irreparable  injury. 
Diminution  of  value  to  property  will  not  justify  an  injunc- 
tion. (2  Sto.  Eq.  Jur.  sec.  925.  See  Code,  sec.  249;  and  see, 
specially,  Chief  Justice  Mtjbbay's  opinion  in  DeWitt  v.  Hays, 
in  this  court,  Oct.  T.;  10  Ala.  63.) 

A  steam-boiler  is  not,  per  se9  such  a  nuisance  that  it  should 
be  abated  or  arrested  by  injunction.  As  to  the  noise  as  a 
ground,  see  Taylor's  Landlord  and  Tenant,  p.  106.    There  is 
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no  instance  of  an  injunction  in  the  case  of  an  eventual 
[240]  or  contingent  "nuisance.     The  risk  of  fire  is  common 

to  all  residents  of  cities.  This  Court  will  review  the 
exercise  of  discretion  in  an  inferior  court.  (See  1  Law  Bep. 
110;  1  Bland,  355;  6  Paige,  295;  1  Cal.  609.) 

To  sustain  this  injunction,  the  evidence  must  be  specula- 
tive, mere  opinion,  as  to  the  probable  effect  of  the  erections. 

DivineUe,  for  Respondent. 

.  The  granting  or  continuing  an  injunction  until  the  hearing 
is  matter  of  discretion,  and  will  not  be  interfered  with  by 
this  Court,  especially  if  the  answer  be  unsatisfactory,  eva- 
sive, or  improbable.  (2  Johns.  Ch.  204;  Der.  Eq.  429;  1 
Barb.  Ch.  Pr.  640,  and  cases  cited;  3  Danl.  Ch.  Pr.  291,  etc., 
Harrisburg  ed.) 

The  answer  does  not  deny  that  the  boiler  and  machinery  is 
to  be  erected  within  the  building:  it  denies  only  that  the 
furnace  is  to  be  so  erected;  and  the  boiler  may  be  within, 
while  the  furnace  is  without.    The  answer  in  this  is  evasive. 

The  explosion  of  a  boiler  is  not  owing  to  the  pressure  of 
steam,  but  to  its  decomposition  into  its  component  gases, 
and  the  explosive  character  of  hydrogen,  which  the  strength 
of  no  boiler  can  resist.  Would  a  powder-magazine  be  a 
nuisance  in  an  auction  store?  If  so,  so  would  be  a  steam- 
engine.  (Bouvier's  Law  Die,  Nuisance.)  A  man  for  gain 
may  risk  a  nuisance  in  his  own  case,  but  has  no  right  to  im- 
pose this  risk  on  another.  A  nuisance  is  that  which  produces 
annoyance,  whether  by  injury  or  damage.  (See  also  Pr.  Act 
of  1851,  sec.  249.)  A  blacksmith  shop  may  not  be,  per  se,  a 
nuisance  in  a  country  village,  but  would  be  in  Montgomery 
Street,  etc.  Kinging  bells  on  Sunday  has  been  held  a  nuis- 
ance (First  Baptist  Church  v.  Schenectady  B.  B.  Co.,  5  Barb. 
79);  so  a  coal-yard  (8  Paige,  351);  a  manufactory  of  steam- 
engine  boilers,  if  the  noise  annoys  a  neighbor.  (Fisk  v. 
Dodge,  4  Denio,  311.)  The  answer  that  a  steam-engine  will 
not  be  dangerous,  and  that  the  grist-mill  will  not  make  any 
noise,  is  absurd. 

The  Practice  Act  does  not  require  a  judgment  as  the  basis 
of  an  injunction,  but  allows  the  writ  to  issue  "  upon  the  facts 
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of  the  complaint"  The  cases  in  which  Chancery  has  required 
the  previous  verdict  of  a  jury  are  those  in  which  the  plain- 
tiffs right  to  the  locus  in  quo  was  denied. 

Hetdenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 

*It  is  well  settled  that  to  entitle  a  party  to  an  in-  [241] 
junction  in  a  case  of  nuisance,  the  injury  to  be  sus- 
tained must  be  such  as  cannot  be  adequately  compensated  by 
damages,  or  it  must  be  irremediable,  or  lead  to  irremediable 
mischief. 

Such  is  not  the  case  presented  by  the  allegations  of  the 
complainant's  bill.  It  does  not  show  a  sufficient  probability 
of  mischief  to  require  the  restraining  power  of  the  Court,  or 
at  least  until  the  question  of  nuisance  or  not  is  determined 
by  a  jury,  and  even  then  the  remedy  at  common  law  is  ample. 

Let  the  injunction  be  dissolved,  with  costs. 


WILSON,  Bespondent,  v.  CUNNINGHAM  and  POTTER, 

Appellants. 

NsGuazHOB,  Liability  fob.— Defendants  were  owners  of  a  private  railroad,  con- 
structed by  them,  and  run  with  machinery  under  a  license  from  the  City  Oountils, 
through  certain  streets  of  San  Francisco.  The  plaintiff  claimed  damages  for  in- 
juries done  to  himself,  his  horse,  and  wagon,  in  a  collision  with  the  railroad  care, 
charging  the  defendants  with  negligence.  Held,  that  where  the  streete  of  a  city 
are  diverted  from  their  ordinary  and  legitimate  uses  by  special  license  to  a  private 
person  for  his  own  benefit,  and  in  the  pursuit  of  a  business  which  involves  con- 
stant risk  and  danger,  he  is  bound,  in  the  exercise  of  such  right,  to  use  extraordi- 
nary care. 

Appeal  from  the  Fourth  Judicial  District. 

The  plaintiff  complained  that  the  defendants  were  engaged 
in  running  cars  by  machinery  along  Battery  Street  in  the  city 
of  San  Francisco,  and  across  Bush  Street  in  the  same  city, 
upon  a  railroad,  and  for  their  own  purposes,  and  that  plaintiff 
was  passing  along  said  Bush  Street  and  across  Battery  Street 
with  a  horse  and  wagon  and  divers  goods,  etc.,  when  the  de- 
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fendants,  with  their  said  cars  carelessly  and  negligently  came 
into  collision  with  the  said  plaintiff  and  his  wagon,  etc.,  at 
the  intersection  of  Bosh  with  Battery  Street  aforesaid,  with 
such  force  and  violence  that  the  horse  of  plaintiff  was  killed, 
and  his  wagon  and  goods  broken  and  wholly  destroyed  and 
lost,  and  the  said  plaintiff  severely  bruised  and  injured  in  his 
body  and  limbs,  to  his  damage  $10,000,  and  prays  judgment, 

etc. 
[242]  "The  defendants  demurred  to  the  complaint,  for  in- 
sufficiency of  cause  of  action,  and  severally  answered, 
denying  all  negligence,  carelessness,  etc.,  and  averred  that 
plaintiff  was  driving  furiously  and  carelessly  along  Bush 
Street,  and  ran  his  wagon,  etc.,  against  the  cars,  without  any 
neglect,  etc.,  on  the  part  of  those  in  charge  of  the  cars,  and 
that  the  collision  was  occasioned  by  the  plaintiff's  own  care- 
lessness, etc.,  and  denies  the  injury  to  plaintiff  to  the  amount 
alleged,  or  any  injury. 

The  cause  was  tried  by  a  jury,  who  found  for  plaintiff  dam- 
ages $959  50,  and  the  Court  ordered  judgment  accordingly. 

Several  witnesses  were  examined  by  the  respective  parties, 
but  in  view  of  the  only  point  considered  by  the  Supreme 
Court,  it  is  not  necessary  to  state  the  testimony.  When  the 
evidence  was  closed,  the  Court  below  charged  the  jury: 

"  That  the  defendants  had  a  right  to  run  their  cars  on  the 
track  in  question  under  the  state  of  the  pleadings;  that  the 
plaintiff,  in  order  to  recover,  must  prove,  not  only  that  the  in- 
jury was  not  caused  by  his  own  negligence,  but  that  it  was 
caused  by  the  negligence  of  the  defendants;  that  the  question 
of  negligence  was  a  question  of  fact  for  the  jury;  that  the 
degree  of  care  required  of  the  defendants  was  in  proportion 
to  the  danger  incident  to  the  business  they  were  engaged  in; 
that  the  running  of  cars  on  the  highway  being  an  extraordi- 
nary way  of  using  the  public  streets,  and  attended  with  extra- 
ordinary danger  to  passengers,  the  defendants  were  bound  to 
use  the  utmost  care  in  order  to  prevent  injury  to  passengers; 
and  it  was  for  the  jury  to  determine  from  the  evidence  whether 
the  defendants  had  used  all  proper  care,  etc.,  in  view  of  the 
extraordinary  nature  of  the  business,  and  the  extraordinary 
danger  incident  to  it." 
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Defendants  excepted  to  the  charge. 

The  Court  was  also  requested  to  instruct  the  jury  on  several 
points  put  by  the  respective  counsel,  which,  so  far  as  they 
have  any  bearing  upon  the  opinion  delivered  by  this  Court, 
will  be  found  noted  in  the  arguments  of  the  counsel. 

The  verdict  and  judgment  were  rendered  as  above,  and  a 
new  trial  having  been  moved  by  defendants,  and  refused,  they 
took  this  appeal. 

No  question  was  raised  by  the  pleadings   as    to 
the  right  of  the  "defendants  to  run  the  cars  in  ques-  [243] 
tion;  and  it  was  admitted  by  the  plaintiff  that,  previous 
to  the  injury  complained  of,  the  defendants  obtained  the  right 
to  lay  the  railroad  track  and  run  the  cars,  by  license  from  the 
City  Council. 

Halteck,  Peachy,  and  Sittings,  for  Appellants. 

The  Court  erred  in  charging  the  jury  that  defendants  were 
bound  to  use  the  utmost  care.  (Bond  v.  T.  &  S.  E.E.  8  Barb. 
379,  380;  21  Wend.  615.) 

The  Court  erred  in  refusing  to  charge  the  jury,  "That  if 
they  were  satisfied  that  defendants  were  running  their  cars 
in  the  usual  manner,  and  with  ordinary  care,  as  they  had  the 
right  to  do  by  the  permission  given  to  them  by  the  Common 
Council,  they  cannot  be  made  liable  in  this  action."  (See  the 
above  case,  8  Barb.  379,  380.) 

The  Court  erred  in  refusing  to  charge,  "That  if  it  was 
dciibt/ul  whether  the  injury  was  occasioned  by  the  negligence 
of  the  plaintiff,  he  cannot  recover."  (Logford  v.  Large,  24 
E.  C.  L.  394.) 

Lockwoody  for  Respondent, 

Referred  to  the  charge  and  views  of  the  District  Court 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

In  the  case  of  railroads  which  are  permanently  established 
by  law  as  a  mode  of  conveyance,  the  rule  is  correctly  stated 
by  the  respondent's  counsel,  that  the  conductors  are  only  re- 
quired to  use  the  ordinary  care  pertaining  to  that  description 
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of  business.  But  no  reason  exists  for  extending  such  a  rule 
to  the  present  case.  Where  the  streets  of  a  city,  forming,  as 
usual,  thronged  thoroughfares,  are  diverted  from  their  ordi- 
nary and  legitimate  uses,  by  special  license,  to  a  private  per- 
son, for  his  own  benefit,  and  for  the  pursuit  of  a  business 
which  involves  constant  risk  and  danger,  no  other  rule  is  con- 
sistent with  the  safety  and  protection  of  the  community,  than 
that  which  demands  extraordinary  care. 
Judgment  affirmed 


[244]    *COCHRAN  A  VAN  WINKLE,  Appellants,  v. 
JAMES  H.  GOODMAN,  Bespondent. 

Pleading,  Constbuotiok  of.— A  declaration  Betting  forth  that  plaintiff  had  pur* 
chased  a  quantity  of  goods  from  W.  &  P., "  then  and  there  acting  as  the  agente  of 
defendant,"  is  only  another  form  of  declaring  that  he  had  purchased  from  the 
defendant,  and  is  sufficiently  certain  to  prevent  any  misapprehension  of  itB  mean- 
ing, and  is  good  on  demurrer. 

Idem,  Complaint  in  Hjso  Yebba.— Where  the  complaint,  in  hasc  verba,  set  forth 
the  bill  of  sale,  it  was  held  to  remedy  a  defect  in  the  description  of  the  quantity 
of  the  goods  sold,  a  party  must  be  presumed  to  know  what  was  intended  by  his 
own  account. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. 

The  complaint  set  forth  that  on  the  28th  December,  1851, 
plaintiffs  had  bought  a  quantity  of  malt  from  the  firm  of 
Whitcomb  &  Peck,  then  and  there  acting  as  agents  of  defend- 
ant, and  paid  the  said  agents  therefor,  as  will  appear  by  their 
bill  of  sale  in  the  following  words  and  figures,  to  wit: 

Messrs.  Cochran, 

Bought  of  Whitcomb  &  Peck. 

30,000  malt,  @  8  cts $2400  00 

Brokerage 60  00 

$2460  00 
By  cash 200  00 

$2260  00 
1861,  Dec.  28th.  Bec'd  payment, 

Whitcomb  A  Pbck. 
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That  a  part  of  the  malt,  to  wit,  3540  pounds,  wat  *pt  de- 
liyered;  that  on  the  24th  February,  the  same  was  dejnaaded 
by  plaintiffs  of  said  defendant,  and  his  said  agent,  Tfho  re* 
fused  to  deliver  the  same,  to  their  damage,  $500. 

Defendant  demurred,  for  cause:  1st.  That  said  complaint 
does  not  show  that  the  plaintiffs  bought  the  malt  therein  men- 
tioned from  the  defendant,  or  any  privity  of  contract  )&etween 
the  plaintiffs  and  defendant.  2d.  That  it  does  not  sjiew  how 
much  malt  was  bought  as  therein  stated.  3d.  Nor  at 
what  price  said  malt  *was  bought.  4th.  Nor  any  [245] 
agreement  for  the  purchase  and  sale  thereof.  5th. 
Nor  where  it  was  to  be  delivered. 

The  demurrer  was  sustained  by  the  Court,  and  respondent 
appealed. 

No  brief  is  on  file  for  appellants. 

Wilson  and  Conner,  for  Respondent. 

The  complaint  does  not  show  a  contract  with  the  appel- 
lants. It  should  have  averred  that  Whitcomb  &  Peck  were 
the  agents  of  defendant.  They  might  assume  to  act  without 
authority  of  defendant:  the  clause,  "acting  as  agents,"  is 
mere  deacriptio  persona  of  W.  A  P.  The  bill  of  sale  dees  not 
show  a  contract  with  defendant.  The  phrase,  "  a  quantify  of 
malt,"  is  too  indefinite;  so  is  "30,000  malt,"  which  may  mean 
bushels,  pounds,  grains,  sacks,  or  anything  else.  The  com- 
plaint only  shows  a  sale  by  Whitcomb  &  Peck.  The  word 
"  sold,"  implies  delivery,  but  the  complaint  avers  that  a  part 
was  not  delivered;  it,  therefore,  contradicts  itself.  (See  Hil- 
liard  on  Sales,  title  Bargain  and  Sale.) 

Heydenpeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  plaintiffs  allege  the  purchase  of  "  a  quantify  of  malt 
from  Peck  &  Whitcomb,  then  and  there  acting  as  the  agents 
for  defendant."  This  is  only  another  form  of  declaring  that 
they  had  purchased  from  the  defendant.  It  is  sufteiently 
certain  to  prevent  any  misapprehension  of  its  meaning;  and 
is,  therefore,  no  good  cause  of  demurrer. 

The  description  of  a  "quantity  of  malt/' is  certainly  a 
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loose  and  indefinite  detail  of  the  contract;  but  it  is  aided  by 
setting  out,  "  in  hoec  verba"  the  bill  of  the  article  purchased, 
as  rendered  by  the  defendant.  It  is  true  that  that  is  not 
definite  as  to  quantity;  but,  as  the  object  of  every  allegation 
in  a  declaration,  is  to  inform  the  defendant  with  what  he  is 
charged,  it  seems  to  me,  that  nothing  can  effect  this  better 
than  the  mode  adopted,  as  it-is  a  necessary  presumption  that 
he  must  know  what  was  intended  by  his  own  account. 

There  is,  I  think,  no  good  ground  of  demurrer;  and  the 
order  sustaining  it  must  be  reversed,  with  costs. 


[246]  *BUBT,  Appellant,  v.  WASHINGTON,  Respondent. 

Mxohaxio's  Lmr f  what  Subject  to.— The  statute  of  1850,  providing  for  the  lien  of 
meohanim  and  others,  limits  the  $trucbure$  on  which  parties  can  obtain  snoh  lien, 
to  tndUUng$  and  wharve$.    Under  this  act,  no  such  lien  could  be  had  on  bridges. 

Appeal  from  the  Ninth  Judicial  District. 

The  opinion  of  the  Court  contains  a  statement  of  the  facts 
in  the  case. 

Wells,  Justice,  delivered  the  opinion  of  the  Court.  Hby- 
denfeldt,  Justice,  concurred. 

Murray  and  others  contracted  to  construct  a  bridge  in 
Battle  County.  They  employed  Wedry  and  others  to  get  out 
timber  in  the  mountains,  for  the  construction  of  the  bridge; 
and  paid  them  a  portion  of  their  wages  in  advance.  For  the 
balance,  Wedry  and  others  sued  and  recovered  judgment. 
They  had  previously  filed  a  notice,  in  the  Becorder's  office  of 
Battle  County,  of  their  intention  to  hold  a  mechanic's  lien 
upon  the  timber  they  had  cut.  Before  a  recovery  of  the  judg- 
ment, the  plaintiff  purchased  and  took  possession  of  the  tim- 
ber. The  defendant,  who  is  a  constable,  levied  the  execution 
issued  on  the  judgment  upon  this  timber;  and  the  present  ac- 
tion was  brought  to  recover  its  possession  from  him.  The 
only  question  for  this  Court  is,  whether  Wedry  and  others 
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yoould  hold  a  mechanic's  lien  for  their  wages  on  the  timber  cut 
By  then* 

It  is  clear  they  could  mi*  The  statute  of  1850,  providing 
for  the  lien  of  mechanics  and  others,  Kmita  the  structures  on 
which  parties  can  have  a  lien,  to  buildings  and  wharves.  By 
a  recent  act,  a  lien  may  be  held  on  bridges;  but  at  the  time 
of  the  purchase  by  the  plaintiff,  no  such  lien  could  be  held. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Ordered  accordingly. 


♦ADAMS  A  00.,  Appellants,  v.  W.  H.  TOWN,    [247] 
[Respondent. 

Buiotoins,  Ixsumaayr  Rbtubn  of.— A  summons  issued  from  a  Justice  of  the 
Peace,  at  the  suit  of  respondent  against  appellants,  designated  in  no  other  way 
than  by  the  name  of  "Adams  &  Co.,"  which  was  returned  served  by  "  leaving  a 
copy  thereof  with  Captain  Charles  B.  Macy."  No  one  appeared  for  defendants 
on  the  return  day,  and  the  Justioe  gave  judgment  against  the  defendants  for  $309. 
There  was  nothing  on  the  record  to  connect  Macy  with  the  defendants.  Defend- 
ants appealed  to  the  County  Court  of  Tuba  County,  who  affirmed  the  judgment. 
Held,  that  the  judgment  was  bad. 

JuBisDionoN  of  Supbemx  Court  on  Appeal.— By  the  Constitution,  this  Court 
has  appellate  jurisdiction  in  all  cases  where  the  matter  in  dispute  exceeds  $200; 
and  this  Court  and  each  of  its  Justices  are  expressly  authorised  to  issue  all  writs 
and  process  neoessary  to  the  exercise  of  its  appellate  jurisdiction;  and  by  the  7th 
section  of  the  Judiciary  Act,  have  authority  to  issue  all  writs  necessary  and  proper 
to  the  complete  exercise  of  the  powers  conferred  by  the  Constitution;  and  under 
these  provisions,  this  Court  has  power  to  issue  a  writ  of  error  to  the  County 
Court,  when  no  express  provision  by  law  exists  by  which  such  case  can  be  brought 
into  this  Court,  without  process  issuing  from  it. 

Wbit  of  Error  to  the  County  Court  of  Yuba  County. 

The  facts  of  the  case  and  the  arguments  of  the  counsel  are 
stated  in  the  opinion  of  the  Court. 

Field,  for  Appellants. 
Bernard,  for  Respondent. 

Wells,  Justice,  delivered  the  opinion  of  the  Court.    Hey- 
DBOTELDT,  Justice,  concurred. 

This  action  was  commenced  in  a  Justice's  Court  of  Yuba 
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County.  In  the  summons  and  proceedings,  the  defendant* 
are  in  no  other  way  designated  than  by  the  name  of  "Adams  & 
Co."  Whether  this  is  a  sufficient  designation  of  the  defend- 
ants under  our  statute,  it  is  unnecessary  to  decide.  The  con- 
stable who  served  the  summons  returned  the  same  with  his 
certificate,  that  he  had  served  it,  "  by  leaving  a  copy  thereof 
with  Captain  Charles  B.  Macy,  the  17th  day  of  January, 
1853."  On  the  return  day  of  the  summons,  no  one  appearing 
for  the  defendants,  the  Justice  proceeded  to  take  evidence  as 

to  "the  damages"  sustained  by  the  plaintiff,  and  gave 
[248]  judgment  against  the  defendants  *for  $369,  including 

the  costs.  On  appeal  to  the  County  Court  of  Yuba 
County,  the  judgment  was  affirmed.  The  case  comes  to  this 
Court  from  the  County  Court  on  a  writ  of  error. 

In  examining  the  record,  we  can  find  nothing  to  connect 
Charles  B.  Macy  with  Adams  &  Co.,  who  are  named  as  de- 
fendants. He  is  not  mentioned  in  any  of  the*  proceedings  of 
the  action,  as  being  a  partner,  or  as  having  any  connection 
with  them.  Nor  does  the  certificate  of  the  office  connect  him 
in  any  manner  with  that  firm.  The  Justice  could,  with  as 
much  propriety,  have  entered  judgment  on  a  certificate  of 
service  upon  any  other  person.  The  respondent  objects  that 
this  Court  cannot  issue  a  writ  of  error  to  bring  up  a  judg- 
ment of  the  County  Court  for  review.  By  the  Constitution, 
this  Court  has  appellate  jurisdiction  in  all  cases  where  the 
matter  in  dispute  exceeds  two  hundred  dollars,  and  this  Court, 
and  each  of  its  justices,  are  expressly  authorized  to  issue  all 
writs  and  process  necessary  to  the  exercise  of  its  appellate 
jurisdiction.  (Const.,  Art.  Yii.,  sec.  4.)  By  the  7th  section 
of  the  Judiciary  Act  of  1851,  this  Court,  and  each  of  its  jus- 
tices, are  authorized  to  issue  all  writs  necessary  or  proper  to 
the  complete  exercise  of  the  powers  conferred  by  the  Consti- 
tution. A  similar  provision  is  retained  in  the  Judiciary  Act 
of  1853.  It  would  seem  that  the  power  is  ample  enough,  if 
the  writ  be  either  necessary  ox  proper. 

In  the  Practice  Act,  no  provision  is  made  for  any  appeal 
from  the  County  Court  to  the  District  Court,  from  a  judg- 
ment rendered  on  appeal,  except  in  cases  involving  the  legal- 
ity of  a  tax,  fees,  toll,  impost,  license,  municipal  or  other 
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fine,  or  the  possession  of  real  property;  nor  is  there  any  pro- 
vision for  an  appeal  directly  from  the  County  Court  to  this 
Court.  This  omission  has  been  corrected  by  an  Amendatory 
Act  passed  in  May  last;  but  at  the  time  the  judgment  in  the 
County  Court  was  rendered,  and  the  writ  of  error  in  the 
present  case  was  issued,  there  was  no  provision  of  law  by 
which  this  case  could  have  reached  this  Court,  except  by 
some  process  issuing  from  this  Court.  It  was  therefore  a 
proper  and  necessary  writ.  Section  333  of  the  Practice  Act 
applies  only  to  the  recovering  of  a  judgment  by  appeal. 
The  same  act  in  other  titles  *speaks  of  the  reviewing  [249] 
of  judgments  in  other  ways — as  by  the  writ  of  certio- 
rari. (See  sections  408,  456.)  No  legislation  can  impair  the 
appellate  jurisdiction  of  this  Court  fixed  by  the  Constitution, 
and  this  Court  will  in  all  cases  named  in  the  Constitution  ex- 
ercise it. 

The  judgment  of  the  County  Court  must  be  reversed,  with 
costs;  and  that  Court  directed  to  set  aside  the  judgment  be* 
fore  the  Justice. 

Ordered  accordingly. 


J.  H.  EDDY,  and  others,  Appellants,  v.  JOHN  SIMPSON, 

and  others,  [Respondents, 

Watke  Rights.— The  foundation  of  a  right  to  water  is  the  first  possession;  and 
this  tight  is  usufructuary,  and  consists  not  so  much  in  the  fluid  itself  as  in  its 
ubs.  The  owner  of  land  oyer  which  it  flows  has  the  right  to  its  use  during  its 
passage.  This  right  is  not  in  the  corpus  of  the  water,  and  only  continues  with 
ite  possession. 

1  Idem,  Bight  warns  Lost.— When  the  water  of  a  stream  leaves  the  possession  of  a 
party,  all  his  right  to  and  interest  in  it  is  gone. 

Idxx,  Bight  to  Iwcbkasi.— If  the  water  of  stream  A  be  diverted  from  its  nat- 
ural channel  by  0  and  used  by  him,  and  then  Aowb  from  his  works  into  stream  B 
by  natural  channels,  it  is  lost  to  the  first  possessor,  and  he  cannot  reclaim  it  on 
the  ground  that  the  water  of  stream  B  was  increased  by  his  means. 

1  Approved,  Kelly  v.  Natoma  W.  Co.  6  Gal.  108;  N.  0.  &  S.  C.  Co.  v.  Kidd,  87  Gal. 
810.  Commented  on,  Butte  Canal  &  D.  Co.  t>.  Yaughn,  11  Cal.  151.  Cited,  McDon- 
ald v.  Askew,  29  Cal.  206.    Distinguished,  Hoffman  v.  Stone,  7  Cal.  49. 
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Idem.— If  the  water  of  stream  B  be  in  the  possession  of  another  party*  D,  the 
addition  made  to  it,  flowing  from  the  works  of  Oy  becomes  a  parfof  the  body  of 
water,  and  D  has  the  right  to  its  possession  and  use,  and  0  has  no  right  to  with- 
draw it 

Appeal  from  the  Tenth  Judicial  District. 

This  action  was  brought  to  reoover  damages  for  interfering 
with  the  water  right  of  the  plaintiffs.  The  plaintiffs  had  prior 
occupancy  of  the  waters  of  Shady  Creek,  by  means  of  a  dam 
and  a  ditch  constructed  by  them,  and  used  the  same  for  min- 
ing purposes.  The  defendants,  by  like  means,  obtained  the 
use,  for  like  purposes,  of  other  neighboring  streams,  and 

after  using  the  water  thereof,  it  flowed  by  natural 
[250]   channels  into   Shady  Oreek  above  ^plaintiffs'  dam. 

Defendants  then  built  a  dam  above  plaintiffs'  dam  on 
Shady  Creek,  and  withdrew  a  portion  thereof  from  plaintiffs' 
works,  so  as  to  leave  them  deficient  in  supply,  and  at  times 
without  water,  for  their  purposes.  The  defence  was  based 
upon  the  fact,  that  defendants  having  by  their  works  added 
to  the  quantity  of  water  in  Shady  Creek,  that  they  had  a  right 
to  withdraw  a  like  quantity  for  their  own  use;  and  this  was 
the  question  at  issue.  The  facts  will  be  found  very  clearly 
stated  in  the  opinion  of  the  Court. 

The  District  Court  charged  the  jury  as  follows: 

"As  a  general  principle,  the  party  who  first  uses  the  water 
of  a  stream,  is  by  virtue  of  priority  of  occupation  entitled  to 
hold  the  same.  If  a  company  or  association  of  miners  con- 
struct a  ditch,  to  convey  water  from  a  running  stream  for 
mining  or  other  purposes,  and  they  are  the  first  to  use  the 
water,  locate  and  construct  the  ditch,  they  are  legally  entitled 
to  the  same  as  their  property,  to  the  extent  of  the  capacity  of 
the  ditch  to  hold  and  convey  water.  For,  if  it  appears  that 
there  is  more  water  running  in  the  stream  than  the  ditch  of 
the  first  party  can  hold  and  convey,  then  any  other  party  may 
rightfully  take  and  use  the  surplus,  and  it  does  not  matter 
whether  the  excess  of  water  be  taken  from  a  point  above  or 
below  the  dam  of  the  first  party. 

"  In  the  case  before  the  Court,  the  plaintiffs  are  clearly  en- 
titled to  as  much  water  as  they  originally  had  in  Shady  Creek, 
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but  no  more,  and  if  the  defendants,  by  constructing  a  ditch 
and  dam  at  a  point  farther  up  the  stream,  convey  water  there- 
from, so  as  to  diminish  the  quantity  first  used  by  the  plain* 
tiffs,  then  they  are  liable  to  them  for  damages.  If  the 
defendants,  by  means  of  their  ditch  from  'Grizzly  Canon' 
and  'Bloody  Bun'  conveyed  into  Shady  Oreek  as  much  water 
as  they  afterwards  took  from  it,  by  their  second  ditch,  then 
plaintiffs  cannot  be  damaged. 

"The  doctrine  of  confusion  or  mixing  of  property  does  not 
apply.  If  defendants'  ditch  had  conveyed  the  water  into  the 
ditch  of  the  plaintiffs,  then  no  doubt  plaintiffs  could  have 
claimed  the  whole;  but  it  emptied  into  Shady  Creek  a  con- 
siderable distance  above  the  plaintiffs'  dam;  and  the  point  at 
which  the  second  ditch  takes  off  the  water  is  still  above  the 
plaintiffs'  dam,  and  in  the  natural  channel  of  Shady  Creek." 

* ,  for  Appellants,  [251] 


Cited  2  Blackstone,  18;  Angell  on  Water  Courses,  86, 
89,  116.  If  water  runs  out  of  my  pond  into  another,  I  cannot 
reclaim  it.  The  right  is  usufructuary,  and  is  lost  with  loss 
of  possession. 

Boive  and  Dunnr  for  Bespondents. 

A  mere  prior  occupation  gives  no  exclusive  right  to  the 
water  above  or  below,  especially  where  not  claimed  by  a  rip- 
arian proprietor.  (Piatt  v.  Johnson,  15  Johns.  213;  17  Johns. 
306;  4  Mason,  397.)  A  prescriptive  right  to  prior  occupancy 
requires  fifteen  years  to  sustain  it. 

Biparian  owners  and  all  others  must  return  the  water  to  its 
natural  channel  before  they  can  claim  a  prescriptive  right. 

Water  can  be  diverted  if  the  quantity  required  is  not  di- 
minished.   (3  Pick.  269;  8  Mass.  136.) 

Wells,  Justice,  delivered  the  opinion  of  the  Court  Hey- 
DENFELDT,  Justice,  concurred. 

From  the  record  in  this  case,  it  appeals  that  the  plaintiffs 
constructed  a  dam  across  a  stream  called  Shady  Creek  to 
French  Corral,  where  the  water  was  used  by  plaintiffs  foi 
mining  purposes. 
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After  the  construction  of  plaintiffs'  work,  and  plaintiffs  had 
been  for  a  considerable  time  in  possession  of  and  using  the 
waters  of  Shady  Creek,  the  defendants  constructed  a  work  of 
a  similar  nature,  whereby  they  brought  water  from  Grizzly 
Canon  and  Bloody  Bun,  to  a  place  known  as  Cherokee  Cor- 
ral, where  the  water  from  defendants'  ditch  was  used  for 
mining  purposes.  The  water  thus  used  by  defendants  at 
Cherokee  Corral,  from  that  point  found  its  way  by  natural 
channels  and  by  the  natural  level  of  the  country,  into  the 
waters  Of  Shady  Creek,  above  the  dam  of  plaintiffs. 

The  defendants  subsequently  constructed  a  dam  above  the 
plaintiffs'  dam,  run  a  ditch  to  French  Corral,  and  diverted  a 
portion  of  the  waters  of  Shady  Creek,  so  that  at  times  no 
water  descended  to  plaintiffs'  works,  the  entire  quantity  being 
used  bf  defendants'  ditch  above. 

The  point  made  by  the  defence,  on  the  trial  of  the  cause 
below,  was,  that  by  the  act  of  the  defendants  the  waters 
[252]  <*f  Grimly  *Canon  and  Bloody  Rim,  were  caused  to 
flow  into  Shady  Creek;  that  therefore  the  defendants 
had  a  right  to  construct  a  dam  and  ditch  above  plaintiffs,  and 
carry  off  the  same  quantity  of  water  from  Shady  Creek,  that 
flowed  from  defendants'  ditch  at  Cherokee  Corral. 

This  defence  is  set  up  substantially  in  the  answer  of  de- 
fendants, And  the  Court  below  held,  that  defendants  had  an 
exclusive  right  to  the  water  which  they  had  caused  to  flow 
into  Shady  Creek,  and  could  withdraw  the  same.  The  in- 
struction refused  and  the  charge  given  by  the  Court,  both  as- 
sume this  right  in  the  defendants. 

In  considering  the  question  presented,  it  is  to  be  observed, 
that  the  foundation  of  the  plaintiffs'  right  was  their  first  pos- 
session. Of  all  the  waters  running  into  Shady  Creek,  they 
were  in  the  possession  and  use  until  defendants  constructed 
their  ditch  above  them,  running  to  French  Corral.  There  is 
no  pretence  of  right  in  the  defendants  to  carry  off  water  from 
Shady  Creek,  except  a  claim  of  property  in  the  water  from 
Cheiokde  Corral. 

It  is  laid  down  by  our  law  writers,  that  the  right  of  prop- 
erty in  water  is  usufrwtuary,  and  consists  not  so  much  of  the 
fluid  itself  as  the  advantage  of  its  use. 
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The  owner  of  land  through  which  a  stream  flows,  merely 
transmits  the  water  over  its  surface,  having  the  right  to  its 
reasonable  use  during  its  passage.  The  right  is  not  in  the 
corpus  of  the  water,  and  only  continues  with  its  possession. 
(Angell  on  Water  Courses,  p.  86.)  A  party  cannot  reclaim 
water  that  he  has  lost.  (2  Black.  Com.  p.  18.)  When  the 
water  of  Grizzly  Canon  and  Bloody  Bun  left  the  possession 
of  the  defendants  at  Cherokee  Corral,  all  right  to,  and  interest 
in,  that  water  was  lost  by  the  defendants.  It  might  be  made 
the  property  of  whomsoever  chose  to  possess  it.  Without  the 
agency  of  the  defendants,  it  found  its  way  into  Shady  Creek, 
joining  the  waters  then  in  the  possession  of  the  plaintiffs,  and 
became  a  part  of  the  body  of  water  used  and  possessed  by 
them. 

As  defendants  had  lost  all  right  in  the  water,  they  could 
have  no  right  to  withdraw  it  from  the  possession  of  the  plain- 
tiffs. The  rule  laid  down  by  the  Court  below,  while  it  is  a 
departure  from  all  the  rules  governing  this  discription 
of  property,  would  *be  impracticable  in  its  application,  [253] 
and  we  think  it  much  safer  to  adhere  to  known  princi- 
ples and  well-settled  law,  so  far  as  they  can  be  made  appli- 
cable to  the  novel  questions  growing  out  of  the  peculiar  en- 
terprises in  which  many  of  the  people  of  this  State  are 
embarked. 

The  judgment  of  the  Court  below  will  be  reversed,  and 
the  cause  remanded  iot  a  new  trial. 


OGDEN,  Appellant,  v.  MILLS,  Bespondent 

Attachment,  when  Gabhtbhee  should  be  Dibohabged— Where  a  garnishee,  in 
discharge  of  a  rule,  answers  on  oath,  that  he  was  released  by  the  plaintiff,  and 
that  the  plaintiff  had  abandoned  his  examination,  he  should  be  discharged  by  {he 
Court  without  further  delay,  unless  his  answer  is  controverted  by  the  affidavit  of 
the  plaintiff. 

Idem,  what  Operates  as  Dibchabge  of.— And  where  a  party  is  garnishesd  to 
answer  on  a  certain  day,  and  appears,  and  the  summoning  party  declines,  or  Is 
not  prepared,  to  take  his  answer,  and  a  term  elapses  without  any  action  on  the 
garnishment,  the  summons  is  discontinued,  and  the  party  discharged  from  liabfl» 
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Appeal  from  the  Sixth  Judicial  District. 

On  the  18th  September,  1850,  D.  Ogden  Mills  was  gar- 
nisheed,  in  the  case  of  Frederick  Ogden  v.  Matthew  Keith, 
as  a  debtor  of  said  Keith,  by  the  plaintiff.  He  appeared  at 
the  proper  term,  and  was  informed  by  the  attorney  of  the 
plaintiff,  Ogden,  that  they  did  not  wish  to  examine  him  then. 
He  was  subsequently  informed  by  Ogden  that  he  did  not  in- 
tend to  examine  him,  and  who  absolved  him  from  all  liabili- 
ties connected  with  the  notice  served  upon  him  as  garnishee. 
On  the  1st  of  October  following,  Ogden,  the  plaintiff,  took 
judgment  against  Keith,  and  about  the  3d  December,  1852, 
one  Presly  Dunham  took  an  assignment  from  Ogden  of  said 
judgment  against  Keith,  and  on  the  same  day,  more  than  two 
years  after  the  service  of  the  garnishee  upon  Mills,  said  Dun- 
ham filed  a  notice  in  the  District  Court,  and  moved  that  Mills 
should  show  cause  why  an  attachment  should  not  issue  against 
him  for  failing  to  answer  as  garnishee  as  aforesaid,  on  the 
18th  September,  1850,  on  the  notice  above  stated. 

On  the  4th  December,  1852,  Mills  appeared  in  Court  and 
filed  his  affidavit  setting  forth  the  above  facts,  and  re- 
[254]  sisted  the  "application  of  Dunham,  but  the  Court, 
after  hearing  the  parties,  ordered  him  to  appear  before 
L.  Saunders,  Jr.,  as  referee,  and  answer  on  the  original  gar- 
nishee, to  which  order  Mills  excepted. 

Mills  afterwards  appeared  before  Saunders,  the  referee, 
and  denied  that  he  owed  said  Keith  anything  at  the  time  of 
the  service  of  the  garnishee,  or  at  any  future  time,  and  de- 
nied all  responsibility  in  the  premises. 

Dunham  then  appeared  before  the  Court,  and  moved  that 
an  issue  be  formed  between  himself  and  Mills,  garnishee, 
which  the  Court  overruled,  and  Dunham  excepted. 

Heydenpeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

Where  a  garnishee,  in  discharge  of  a  rule,  answers,  under 
oath,  that  he  was  released  by  the  plaintiff  from  his  obligation 
to  answer,  and  that  the  plaintiff  had  abandoned  his  examina- 
tion, he  should  be  discharged  by  the  Court  without  further 
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delay,  unless  his  answer  is  controverted  by  the  affidavit  of 
{he  plaintiff. 

And  while  a  party  is  garnisheed  to  answer  on  a  certain  day, 
and  appears,  and  the  summoning  party  declines,  or  is  not 
prepared  to  take  his  answer,  and  a  term  elapses  without  any 
action  on  the  garnishment,  the  summons  is  discontinued,  and 
the  party  discharged  from  liability  to  answer.  This  rule  re- 
sults from  the  peculiar  relationship  of  the  garnishee  to  the 
action.  He  at  first  partakes  more  of  the  character  of  a  wit- 
ness than  a  party;  and  as  well  might  a  witness  be  expected 
forever  to  appear  because  of  one  summons  for  a  certain  day. 
The  business  relations  of  men,  who  thus  become  incidentally 
connected  with  the  litigation  of  others,  cannot  be  allowed  to 
be  indefinitely  suspended  on  account  of  the  gross  laches  of 
those  others. 

Judgment  affirmed. 


OCTOBER  TERM,  1853. 


REPORTS  OF  CASES 

THE  SUPREME  COURT, 

OCTOBER  TERM,  1853. 


MOBBISON,  Administrator  of  RAMEKEZ,  Deceased,  Ap- 
pellant, v.  DAPMAN  &  WEST,  Respondents. 

1  Judgment,  Powxb  or  Ooubt  to  Amend.— A  Court  may,  at  any  time,  render,  or 
amend,  a  judgment,  nunc  pro  tune,  where  the  record  discloses  that  the  entry  on 
the  minutes  does  not  correctly  give  what  was  the  judgment  of  the  Court 

Idem,  when  not  Amendable.— But  if  there  is  record  evidence  to  show  that  the  judg- 
ment was  different  from  the  one  entered,  the  latter  must  stand  until  reversed. 

1  Idem,  Poweb  when  Lost.— Nor  will  a  Court  be  permitted,  after  the  lapse  of  a  term, 
to  open  a  judgment  upon  motion,  and  render  a  new  judgment. 

Appeal  from  the  Superior  Court  of  San  Francisco. 

This  was  an  ejectment  for  the  50  vara  lot,  No.  463,  in  San 
Francisco,  and  for  $6000  damages  for  mesne  profits.  The 
deceased  claimed  to  be  seised  of  said  lot,  November  13th, 
1843,  and  died  so  seised  in  January,  1844:  the  plaintiff  is  his 
administrator,  and  there  is  no  other  property  of  said  deceased 
except  his  claim  to  this  lot.  The  complaint  set  forth  demand 
and  refusal  of  possession,  and  the  defendants'  answer  denies 
all  the  allegations  of  the  bill,  and  claims  title  in  defendants 
under  the  city  of  San  Francisco. 

1  Cited,  Branger  v.  Chevalier,  9  CaL  178;  Branger  v.  Chevalier,  Id.  851;  De  Castro 
v.  Riohardson,  26  Oal.  68;  Kayo  «.  Sacramento,  Cal.  Sup.  01  Oct  T.  1870  (not  re- 
ported.) 

■  Cited,  De  Castro  v.  Richardson,  25  Cal.  52;  Casement  v.  Ringgold,  28  CaL  838; 
Fairohfld  v.  Dean,  15  Wis.  210. 
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The  cause  was  placed  on  the  calendar  in  March  Term,  1852, 
and  was  continued,  at  the  instance  of  plaintiff's  counsel,  in 
order  to  procure  testimony,  (the  defendants  being  ready  for 
trial,)  until  July  Term,  1853 :  when  the  cause  being  called,  and 
the  plaintiff  not  ready,  the  cause  was  dismissed,  on  mo- 
[256]  tion  of  plaintiff's  "attorney,  and  judgment  to  that  effect, 
and  that  "the  defendants  do  recover  their  costs,"  was 
ordered  to  be  entered  by  the  Court. 

No  allusion  was  made  by  either  counsel  as  to  the  costs,  nor 
was  any  instruction  given  by  the  Court,  but  the  clerk,  after 
judgment  was  entered  against  the  administrator,  without  the 
knowledge  of  defendant's  counsel,  added  as  follows:  "And  it 
is  further  ordered,  etc.,  that  said  judgment  be  levied,  and 
made  of  the  effects  of  the  said  deceased  in  the  hands  of  the 
said  administrator  unadministered."    July  19,  1853. 

Execution  issued  against  the  plaintiff,  and  a  portion  of  the 
property  of  the  plaintiff  was  sold,  and  the  judgment  satisfied. 

Previous  to  the  sale,  plaintiff's  counsel  moved  to  set  aside 
the  said  execution,  and  it  was  postponed  for  argument;  after 
which  the  Court  refused  the  motion,  and  the  sale  took  place, 
after  due  notice. 

Subsequent  to  the  sale,  the  plaintiff  moved  to  set  it  aside, 
and  vacate  the  certificate  of  sale  given  by  the  sheriff  to  the 
purchaser,  and  all  proceedings;  which  was  granted,  and  the 
Court  ordered  the  same  to  be  set  aside  for  irregularity. 

Defendants'  attorney  then  moved  to  amend  the  original 
judgment  in  the  cause,  by  striking  out  that  portion  of  it  which 
directed  the  same  "  to  be  satisfied  out  of  the  estate  of  Bame- 
rez,  deceased,  in  the  hands  of  the  said  administrator,  (the 
plaintiff,)  unadministered;"  which  motion  was  granted,  and 
the  Court  ordered  that  "the  said  judgment  be  revived,  and 
stand  entered  against  the  said  plaintiff  and  in  favor  of  said 
defendants,  for  the  said  sum  of  $263  30,  with  costs,  etc.,  and 
that  the  same  be  amended  by  striking  from  the  same  the  final 
clause,  that  directs  the  said  judgment  to  be  levied  of  the 
effects  of  the  said  Pascal  Bamerez,  deceased,  in  the  hands  of 
his  administrator  unadministered;  and  that  the  said  judg- 
ment, after  striking  out  the  said  final  clause,  do  stand  as  the 
judgment  of  the  Court.     February,  1853." 
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Plaintiff  appealed. 

,  for  Bespondent, 

Cited  3  How.  16;  2  U.  S.  Pig.  666;  4  N.  H.  116;  19  Johns. 
244;  18  Johns.  502;  14  Johns.  219;  5  Taunt.  559;  1  Com. 
Law  Bep.  284;  12  Mod.  245. 

No  brief  on  file  for  appellant. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 

*In  July,  1852,  the  Superior  Court  entered  judg-  [257] 
xnent  that  the  defendants  recover  their  costs,  to  be 
levied  de  bonis  intestaiis. 

In  January,  1853,  this  judgment  is  opened  and  amended, 
so  that  the  costs  be  levied  de  bonis  propriis. 

A  court  may  at  any  time  render  or  amend  a  judgment  nunc 
pro  tunc.  But  this  power  is  confined  to  cases  where  the 
record  discloses  that  the  entry  on  the  minutes  does  not  cor- 
rectly give  what  was  the  judgment  of  the  Court. 

If  there  is  no  record  evidence  to  show  that  the  judgment 
was  different  from  the  one  entered,  the  latter  must  stand  as 
the  judgment  until  reversed. 

And  although  a  court  may  thus  at  any  time  make  the  entry 
conform  to  what  was  the  judgment  rendered,  it  will  not  be 
permitted,  after  the  lapse  of  a  term,  to  open  upon,  motion 
and  render  a  new  judgment.  Such  a  practice  is  toe  loose, 
and  would  give  rise  to  too  much  uncertainty. 

Judgment  reversed. 


KENTON,  Bespondent,  v.  GOODALL  &  CO.,  Appellants. 

Miashbi  or  Damages  oh  Oontbaot  fob  Services.— The  loss  of  time,  value  of  ser- 
vices, and  wages  of  employees,  caused  by  the  failure  of  a  party  to  perform  his 
contract,  are  not  remote,  bat  strictly  proximate  and  immediate  damages,  and 
ought  to  be  allowed. 

Appeal  from  the  Sixth  Judicial  District,  Sacramento  County. 
This  actton  was  founded  upon  a  contract,  made  the  27th 

Oax.  Bora,  vol.  m.— 18  278 


258  Kenton  v.  Goodall.  [Sup.  Ct. 

March,  1852,  between  the  plaintiff  and  defendants,  in  which 
the  plaintiff  contracted  to  sell  and  deliver  a  steam-engine  to 
defendants,  and  to  make  another  to  match,  with  force-pump, 
etc.,  (describing  the  machinery;)  all  to  be  done  and  put  into 
full  operation  in  the  quickest  time  possible,  by  the  plaintiff; 
the  defendants  to  pay  therefor  $3200,  in  the  manner  and  at 
the  times  set  forth.  And  it  was  agreed  that  the  engine  then 
made  should  be  delivered  by  the  5th  April,  1852,  the  whole 
work  to  be  completed  within  twenty  days  from  the  date  of  the 
contract;  and  that  the  plaintiff  should  pay,  as  the  liqui- 
[258]  dated  damages,  $20  for  *every  day's  delay.  The  com- 
plaint then  avers  performance  in  all  particulars,  except 
that  the  said  articles  were  not  all  completed  and  delivered  to 
defendants  within  the  stipulated  time;  but  were  all  delivered 
on  or  before  the  6th  May,  1852,  when  the  defendants  executed 
to  plaintiff  a  receipt  for  the  same,  acknowledging  the  full  set- 
tlement of  all  matters  of  damage  growing  out  of  the  delay  in 
the  premises,  by  which  defendants  waived  all  right  to  com- 
plain for  the  said  failure,  etc.  The  complaint  then  avers  that 
defendants  have  failed  to  comply  on  their  part  with  the  con- 
tract, in  making  payment  according  to  its  stipulations,  and 
claiming  $1200,  with  interest  ten  per  cent,  per  month,  from 
the  6th  May  aforesaid. 

The  answer  of  defendants  admits  the  execution  of  the  con- 
tract set  forth  in  the  complaint,  but  denies  that  the  property 
was  delivered  according  to  the  contract,  and  specially  denies 
that  on  the  6th  of  May,  1852,  they  executed  a  receipt  to  plain- 
tiff, acknowledging  the  delivery,  etc.,  and  the  full  settlement 
of  all  matters  of  damage  growing  out  of  the  delay,  etc.,  by 
which  defendants  waived  all  right  of  complaint  for  the  said 
failure,  and  avers  that  if  such  receipt  was  given,  it  was  ob- 
tained by  fraud,  and  is  false  in  fact,  and  not  the  act  of  de- 
fendants. And  denies  all  the  allegations  of  plaintiff,  which 
charges  failure  on  the  part  of  the  defendants  to  comply  with 
their  contract;  but  admits  that  they  have  not  paid  the  sum  of 
$1200,  because  of  the  failure  of  the  plaintiff  to  perform  on 
his  part,  and  that,  by  reason  of  his  said  failure,  the  defend- 
ants-had sustained  direct  damage  to  the  amount  of  $1525,  and 
consequential  damage  to  the  amount  of  $2000,  because  of  the 
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delay  in  getting  their  mill  in  operation,  occasioned  by  the* 
said  failure,  in  the  expense  of  hands,  engineers,  etc.,  in  their 
salaries,  until  the  delivery  of  said  engine,  and  loss  of  profits 
during  the  time,  and  by  the  establishment  of  a  rival  mill 
proximate  to  defendants',  which  would  not  have  been  erected 
there  but  because  of  said  delay,  etc.,  in  all  amounting  to 
$8525,  and  they  claim  as  a  set-off,  after  deducting  the  $1200, 
the  balance,  to  wit,  $2325,  for  which  they  ask  judgment,  etc. 

By  consent  of  the  parties,  the  case  was  referred  to  a  ref- 
eree, who  found,  That  the  plaintiff  made  and  delivered  the 
machinery,  (with  some  exceptions,  stated  in  the  re- 
port, not  material  to  the  *point  decided  in  this  Court,)  [259] 
which  defendants  received,  and  waived  all  claim  for 
damage,  by  reason  of  delay;  that  one  of  the  boilers  was  de- 
fective, for  which  defendants  suffered  damage  to  the  amount 
of  $400,  and  reports  that  plaintiff  is  entitled  to  judgment 
against  defendants  for  $1511  10,  and  interest  till  paid,  at  the 
rate  of  ten  per  cent,  per  month. 

The  report  then  proceeds  fes  follows:  "In  the  above  find- 
ing, the  loss  of  time,  services  and  wages  of  employees  at  de- 
fendant's mill,  and  the  profits  which  defendants  might  have 
realized  from  the  working  of  their  mill,  during  the  time  oc- 
cupied in  repairing  the  defendants'  boiler,  and  supplying  the 
machinery  which  was  wanting,  are  not  estimated,  because  it 
was  not  deemed  legally  proper  to  consider  them  in  the  esti- 
mate of  defendants'  damages." 

Judgment  was  entered  by  the  Court  for  the  sum  awarded, 
from  which  defendants  appealed. 

Sanders  and  Edmonds,  for  Appellants. 

The  argument  was  very  much  confined  to  the  facts  of  the 
case,  and  in  the  examination  of  the  testimony,  which  was  not 
considered  in  the  opinion  of  the  Court,  as  to  the  point  de- 
cided. It  was  contended  that  in  cases  assimilated  to  this, 
there  are  no  fixed  rules  in  the  estimate  of  damages:  profits 
are  not  always  denied,  but  sometimes  allowed.  The  loss  of 
the  use  of  defendants'  mill,  and  other  machinery,  the  fuel 
consumed,  the  delay  and  wages  of  workmen,  the  interest  of 
the  capital  expended,  etc.,  should  be  allowed.   (See  Sedgwick 
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on  the  Measure  of  Damages,  29,  30,  71,  and  72,  who  refer* 
to  3  Barb.  S.  C.  Rep.  424.  See  also  the  Brooklyn  Case,  lb. 
73  to  75,  and  pages  85,  86,  59.) 

Robinson  and  Morrison,  for  Respondent. 

Where  property  sold  is  defective,  the  measure  of  damages 
is  the  difference  in  value  between  it,  as  it  is  in  fact  and  as  it 
ought  to  have  been.  (3  Barb.  424;  Sedg.  on  Damages,  287, 
289,  290;  2  Greenl.  Ev.  266,  sec.  262.) 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Mubbay,  Chief  Justice,  concurred. 

The  referee  erred  in  his  estimate  of  the  damages.    The  loss 

of  time,  value  of  services,  and  wages  of  employees,  caused 

by  the  failure  of  the  respondents  to  perform  their  con- 

[260]  tract,  are  damages  *by  no  means  remote,  but  on  the 

contrary  strictly  proximate   and    immediate.      They 

ought  to  have  been  considered  and  allowed. 

The  judgment  is  reversed,  and  the  cause  remanded. 


WILOOMBE,  Respondent,  v.  DODGE  et  al.,  Appellants. 

>  Nboohabui  Ikstbcmeht,  Aonow  Pbxmatubb.— The  payee  hat  all  of  the  last  day  od 
whiflh  his  note  falls  due,  in  which  to  payifcaad  a  sail  oommcnnftd  far  its  reeoverj 
on  that  day  is  premature. 

Appeal  from  the  Fifth  Judicial  District. 

This  suit  was  brought  to  recover  the  amount  of  a  promis- 
sory note  made  by  defendants  to  plaintiff — dated  March  15, 
1852,  for  $3034— payable  fifteen  days  from  date. 

The  execution  of  the  note  was  admitted.  Defendants 
proved  by  the  clerk  of  the  District  Court,  that  the  complaint 
was  filed  on  the  2d  day  of  April,  that  the  summons,  attach- 


*  Explained,  McParland  «.  Pioo,  8  OaL  634.    Cited,  Davis  v.  Bppdnger,  18  Oal.  881. 
Bee  Bell  v.  Saekett,  88  Oal.  410. 
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ment,  copy  of  summons,  and  copy  of  complaint,  were  issued 
on  the  same  day  to  the  sheriff  of  the  county;  and  the  papers 
so  issued  were  produced,  endorsed,  "Filed  2d  April,  1852." 

The  defendants  here  rested  their  case  and  moved  for  judg- 
ment, on  the  ground  that  plaintiff  could  not  recover  in  this 
action,  he  having  commenced  his  suit  before  the  expiration 
of  the  grace  days  allowed  by  law.  Which  the  Court  over- 
ruled, and  defendants  excepted. 

The  Court  ordered  judgment  for  the  amount  of  the  note 
and  interest,  on  the  11th  November,  1852,  with  costs,  from 
which  defendants  appealed. 

Huntington,  Martin,  and  Dwindle,  for  Appellants. 

In  the  absence  of  statutory  authority,  a  note  importing  on 
its  face  to  be  payable  within  a  limited  time,  after  a  certain 
event,  t.  e.,  after  sight,  or  on  a  particular  day,  or  at  sight,  is 
not  really  payable  till  three  days  afterwards,  unless,  etc. 
(Smith's  Mercantile  Law,  Halcomb  &  Qholson's  ed.,  301, 
302, 248,  260,  and  note;  3  Kent  Com.  6  ed.,  100, 101.) 
Notes  stand  on  the  same  "footing  with  interest  bills.  [261] 
(Stats,  of  Cal.  1850,  247,  248,  sec.  1  and  4.) 

An  action  on  such  note  will  not  lie  until  the  last  day  of 
grace,  nor  on  that  day  without  demand  of  payment  and  re- 
fusal. (See  4  Tern.  Rep.  170;  Wiggle  v.  Thompson,  11  S.  & 
M.  452;  8  Wend.  170;  3  Pick.  414;  2  lb.  125;  9  lb.  420.) 

The  note  in  question  was  dated  15th  March,  1852,  and  was 
payable,  including  three  days'  grace,  on  the  2d  April,  that 
being  the  last  day,  and  the  defendant  had  the  whole  of  that 
day  to  pay  it;  but  on  that  day  plaintiff  commenced  his  suit, 
and  the  Distriot  Court  erred  in  sustaining  it. 

An  action  is  commenced  by  filing  the  complaint.  (Pr.  Act, 
1851,  sec.  22.) 

Irving  and  Benham,  for  Respondent, 

Admitted  that  defendants  were  entitled  to  the  days  of  grace, 
but  insisted  that  although  the  complaint  was  filed,  and  sum- 
mons issued  on  the  last  day,  yet  the  writ  was  not  served  until 
the  day  after;  and  a  suit  is  not  commenoed  until  the  service 
of  the  writ.     (10  V.  479;  6  T.  R.  617;  6  Taunt.  141.) 
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The  words  relied  on  by  appellants,  in  the  Pr.  Act  of  1851, 
sec.  22,  are  merely  directory  as  to  the  order  of  proceeding: 
"  Civil  actions  shall  be  commenced  by  the  filing  of  the  com- 
plaint and  issuing  of  the  summons."  This  direction  reversed 
the  common  law  proceeding,  in  which  the  writ  issued  in  the 
first  place. 

A  defendant  is  only  called  upon  to  answer  after  the  service 
of  the  writ:  the  filing  of  the  complaint  is  nothing  to  him, 
whether  early  or  late,  and  the  time  within  which  he  must 
answer  runs  from  the  service  of  the  writ,  not  from  the  time 
it  was  issued. 

Where  demand  is  necessary  before  suit  brought,  the  service 
of  the  writ  is  a  good  demand;  and  this  involves  the  corollary 
that  the  service  is  the  commencement  of  the  suit.  (Chit,  on 
Bills,  9  Am.  ed.  360.) 

Where  a  judgment  was  taken  by  default,  defendant  moved 
to  set  it  aside,  upon  his  affidavit  that  the  debt  was  not  due 
when  suit  was  commenced,  though  due  when  the  affidavit  was 
filed.     The  motion  was  refused.     (2  Johns.  Ca.  224-5;  1 

Johns.  Ca.  393.) 
[262]       *The  defendants  admit  the  debt  to  be  due  at  the 
time  of  filing  their  answer. 

But  the  weight  of  authority  is  in  favor  of  allowing  suit  to 
be  brought  after  demand  and  refusal,  on  the  third  day  of  grace. 
The  case  4  T.  B.  176  was  overruled  3  Campb.  193,  which  sus- 
tains the  position  as  against  an  endorsee:  a  fortiori,  it  will 
hold  where  the  party  is  primarily  liable.  (19  Yes.  216,  and 
note.) 

As  to  the  commercial  usage  referred  to,  see  1  Nott  &  Mc- 
Cord,  440;  Chit.  203-4;  2  Cain.  343;  2  Whar.  377;  13  Johns. 
471. 

That  a  suit  may  be  commenced  on  the  third  day  of  grace 
is  so  decided  in  Maine,  Massachusetts,  New  Hampshire, 
Maryland,  South  Carolina,  and  in  the  Federal  Courts.  (14 
Mass.  120;  1  Pick.  405;  3  Pick.  414;  9  Pick.  420;  19  Pick. 
117;  21  Pick.  311;  5  Mass.  449;  1  Met.  43;  4  Green,  411;  3 
Maine,  67;  7  N.  H.  201;  7  Gill  &  J.  88;  1  Nott  &  McO.  440; 
S.  C.  U.  S.  2  Wheat.  77;  lb.  273;  6  lb.  102, 104;  1  Johns. 
Ca.  329.) 
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Where  a  suit  was  commenced  before  demand  made,  and 
objected  to,  the  cause  of  action  not  being  perfect,  the  Court 
overruled  the  objection.    (21  Pick.  269;  5  N.  H.  227.) 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Murbay,  Chief  Justice,  concurred. 

It  is  contended  that  suit  may  be  brought  on  a  promissory 
note  on  the  day  it  becomes  due,  and  several  authorities  have 
been  cited  which  have  so  determined.  We  prefer  adhering 
to  the  reasonable  rule,  which  has  been  long  established,  that 
the  payee  has  all  of  the  day  on  which  the  note  falls  due  in 
which  to  pay  it,  and  therefore  that  a  suit  commenced  on  that 
day  is  premature.  The  cases  which  decide  otherwise  sub- 
vert the  general  principle  of  law  for  the  seeming  purpose  of 
remedying  particular  cases  of  hardship. 

We  are  satisfied  that  a  departure  from  a  reasonable  and 
well-settled  doctrine  is  productive  of  too  much  harm  in  the 
future  to  authorize  us  to  adopt  it,  howsoever  much  it  may  be 
merited  in  a  given  case. 

Judgment  reversed. 


*TABTAB,  Respondent,  v.  BALL,  Appellant   [263] 

1  Estoppel,  by  Dssd.— A  party  if  not  allowed  to  controvert  the  declaration  he  has 
made  by  deed. 

Idxm,  bt  Mortgage.— The  defendant  bought  of  the  plaintiff  a  preemption  right 
to  a  tract  of  land,  the  title  to  which  was  in  the  United  States,  took  a  deed  for  it, 
and  gave  his  note  for  the  purchase-money,  secured  by  his  mortgage  of  the  prem- 
ises conveyed.  The  plaintiff  brought  suit  for  the  recovery  of  the  note  and  mort- 
gage, and  defendant  pleaded  want  of  consideration.  Bold,  that  the  mortgage 
operated  an  estoppal  to  the  defence  set  up. 

Appeal  from  the  Ninth  Judicial  District. 

This  action  was  brought  for  the  recovery  of  a  promissory 
note,  dated  the  28th  October,  1852,  for  $1864,  payable  March, 


1  Approved,  Redman  c.  Bellamy,  4  Cal.  250.  Cited,  Clark  v.  Baker,  14  Cal.  6S& 
Kirkaldie  v.  Larrabee,  81  Cal.  467.  See  Haffley  c.  Ifaier,  18  CaL  14;  Whitney  o. 
Backman,  Id.  586. 
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1853,  from  defendant  to  plaintiff;  and  the  complaint  sets  forth 
a  mortgage  of  the  same  date,  for  scouring  the  payment  of  the 
said  note,  on  the  day  specified,  which  mortgage  is  a  lien  upon 
the  land  described,  "a  preemption  claim  of  160  acres  of  land, 
subject  to  the  survey  of  the  government,"  and  which  was  on 
the  day  of  the  execution  of  the  said  mortgage  transferred  by 
the  plaintiff  to  the  defendant;  and  which  contains  a  power  to 
plaintiff  to  sell  the  said  described  premises,  and  apply  the 
proceeds  thereof  to  the  payment  of  the  said  note;  and  prays 
judgment  for  the  amount  of  the  said  note,  and  interest,  for  a 
receiver,  and  that  the  said  premises  may  be  sold  to  pay  the 
game. 

Defendant  answered  and  admitted  the  making  and  delivery 
of  the  promissory  note  in  the  complaint  mentioned  to  the 
plaintiff,  and  that  the  same  had  never  been  paid;  but  denied 
that  the  same  was  so  executed  and  delivered  for  any  consid- 
eration which  is  valuable  in  law,  and  insists  that  he  is  not 
liable  for  the  same;  and  denies  that  the  said  mortgage  was  or 
is  a  lien  upon  the  said  tract  of  land;  and  avers  that  at  the 
time  of  the  conveyance  thereof,  the  plaintiff  did  not  possess 
any  right,  title,  estate,  or  interest  in  the  same,  and  had  no 
power  or  authority  to  convey  the  same,  and  had  no  preemp- 
tion right  to  the  same,  or  to  any  part  thereof;  that  said  lands 
were  not  a  part  of  the  public  lands  of  the  United  States, 
[264]  but  were  and  are  a  part  of  a  tract  of  land  "included  in 
a  grant  from  the  government  of  California,  while  it 
formed  a  part  of  the  Mexican  Republic,  to  one  Peter  Lassen, 
issued  in  the  year  1841  or  1846,  and  is  still  claimed  by  him 
or  his  grantees;  and  therefore  that  the  consideration  of  the 
said  promissory  note,  and  the  said  mortgage,  has  entirely 
failed,  and  defendant  insists  he  is  not  bound  to  pay  the  same, 
nor  liable  therefor;  and  prays  that  the  plaintiff  be  decreed  to 
surrender  up  the  said  promissory  note,  and  to  satisfy  of  record 
the  said  mortgage. 

The  Court,  sitting  as  a  jury,  found  that  the  plaintiff  exe- 
cuted and  delivered  a  conveyance  to  the  defendant,  of  160 
acres  of  land,  belonging  to  the  United  States,  described,  as  laid 
in  the  complaint,  and  delivered  possession  thereof  to  the  de- 
fendant, and  found  the  promissory  note  as  laid;  and  that  there. 

980 


Oct.  1853.]  Tartar  v.  Hall.  265 

was  no  other  consideration  for  said  note  than  the  said  con- 
veyance, and  also  the  mortgage  as  laid,  and  that  the  note  was 
unpaid. 

That  the  land  had  been  claimed  by  Peter  Lassen,  and  his 
grantees,  under  a  Mexican  grant  of  1844,  but  the  boundaries 
not  having  been  proved,  it  does  not  appear  to  the  Court  that 
the  said  land  is  embraced  within  the  limits  of  the  said  grant. 

The  Court,  therefore,  find  the  following  conclusions  of  law : 
That  the  want  of  title  in  the  plaintiff  to  the  lands  conveyed, 
by  reason  of  the  fact  that  they  belong  to  the  United  States, 
cannot  avail  the  defendant  as  a  defence  to  the  said  note,  such 
defence  not  having  been  set  up  in  the  answer  of  the  defend- 
ant; and  that  the  defence  set  up  that  the  said  lands  are  a  part 
of  land  claimed  by  Peter  Lassen,  under  a  Mexican  grant,  can- 
not avail,  the  boundaries  of  said  grant  not  having  been  proved, 
nor  that  the  grant  had  ever  been  confirmed. 

Whereupon  judgment  was  rendered  for  the  plaintiff,  for 
$1864,  with  interest  from  March  1,  1853,  and  costs.  And  it 
was  ordered  that  the  property  described  in  the  complaint  be 
sold,  and  the  proceeds  applied  in  payment  of  the  said  judg- 
ment, and  execution  for  the  balance,  if  any. 

The  conclusions  of  law  were  all  excepted  to,  and  defendant 
appealed. 

Meld,  for  Appellant. 

There  was  no  act  of  Congress  extending  the  pre- 
emption "system  over  California,  at  the  time  the  note  [265] 
was  given.   A  settlement  on  lands  of  the  United  States, 
previous  to  a  sale  or  lease  by  the  United  States,  works  a  for- 
feiture.    (Gord.  Dig.  642,  art.  2267.) 

By  the  State  law,  a  party  is  only  protected  in  his  posses- 
sion. He  has  no  right  which  he  can  convey  or  mortgage.  It 
is  a  mere  police  regulation  affecting  the  person.  Qucere,  if 
under  sec.  5,  he  could  maintain  any  action  for  the  possession? 
(Laws  of  1852,  p.  159;  2  Bags.  S.  0.  Bep.  76;  Knapp's  Les- 
see, 3  Pick.  457;  11  Con.  432;  14  Pick.  295;  11  Johns.  50;  1 
Ser.  &  E.  447;  4  N.  H.  448;  14  Pick.  217;  Sto.  Prom.  Notes, 
sec.  187,  190;  Statutes  of  1850,  p.  333,  sec.  5.) 

Delivery  of  possession  constitutes  no  valuable  considera- 
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tion.  Plaintiff  was  a  trespasser  himself.  (Gord.  Dig.  642; 
5  Purd.  98;  1  Spear,  125;  3  Pick.  458.) 

It  would  have  been  bad  pleading  to  set  forth  in  the  answer 
the  evidence  that  the  note  was  without  consideration.  A  valu- 
able consideration  is  denied  in  the  answer,  and  defendant  in- 
sists that  he  is  not  therefore  liable. 

The  act  of  Congress,  passed  1853,  excepts  from  preemption 
"  lands  claimed  under  any  foreign  grant  or  title."  The  claim 
of  Peter  Lassen,  under  his  Mexican  grant,  was  therefore  suf- 
ficient to  defeat  this  action. 

Eowe  and  Dunn,  for  Respondent. 

Contracts  under  seal  are  valid  without  consideration.  (8 
Mass.  162,  200;  2  Noys,  159;  9  Mass.  124.)  Executed  con- 
tracts carry  with  them  the  evidence  of  consideration.  (11 
Pick.  146;  15  Mass.  171;  14  Pick.  293;  3  Pick.  452;  2  Greenl. 
390.) 

An  injury  to  the  party  making,  and  a  benefit  to  the  party 
receiving,  will  support  a  promise.  (1  Caine,  45;  6  Mass.  58; 
2  Pick.  182;  6  Terger,  508.) 

Consideration  on  sale  of  land,  quit-claim,  etc.,  see  5  Greenl. 
435;  2  Fairfield,  381;  11  Wheat.  258;  5  Burr.  2069;  16  Mass. 
332.) 

Quit-claim  to  public  lands  is  a  good  consideration  for  a 

promise  to  pay  money.   (Illinois  Eep.  270;  Snyder  v.  Lefram- 

boise,  3  Scam.  387;  2  Scam.  505;  3  Scam.  428,  503; 

[266]  Greenl.  *352;  2  Blackf.  123;  1  Yates,  483;    Green's 

Iowa  Bep.  409,  410.) 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  mortgage  executed  by  the  defendant  operates  an  estop- 
pel to  the  defence  he  has  set  up.  According  to  well-estab- 
lished principles  of  public  policy,  for  the  security  of  good 
faith  and  fair  dealing,  a  party  is  not  allowed  to  controvert 
the  declarations  which  he  has  made  by  deed,  or  to  deny  the 
enforcement  of  rights  which  he  has  thus  attempted  to  confer. 

Judgment  affirmed. 
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LEWES,  Respondent,  v.  THOMPSON,  Appellant. 

i  BxEOunoH  Deed  bt  Dxftjty.— A  sheriff's  deputy  may  execute  a  deed  for  prop- 
erty sold  under  execution,  but  he  must  execute  it  in  the  name  of  the  sheriff.  If 
executed  in  his  own  name,  it  is  decisive  against  the  party  claiming  under  it 

Appeal  from  the  Sixth  Judicial  District. 

This  was  an  action  to  recover  possession  of  a  tract  of  land. 
In  producing  his  title,  the  plaintiff  gave  in  evidence  a  deed 
executed  by  the  deputy  sheriff  in  his  own  name,  arising  out 
of  the  foreclosure  of  a  mortgage,  under  which  plaintiff  claimed. 
The  deed  was  excepted  to,  but  admitted  by  the  Court,  who 
rendered  judgment  for  the  plaintiff.     Defendant  appealed. 

Heydeoteldt,  Justice,  delivered  the  opinion  of  the  Court. 
Murray,  Chief  Justice,  concurred. 

Although  a  sheriff's  deputy  may  execute  a  deed  for  prop- 
erty sold  under  execution,  he  must  execute  it  in  the  name  of 
the  sheriff.  This  principle  has  been  settled  by  a  long  cur- 
rent of  authorities,  and  as  it  is  decisive  of  this  action,  it  is 
unnecessary  to  enter  into  the  consideration  of  the  other  ques- 
tions raised  on  the  record. 

Judgment  reversed,  and  cause  remanded. 


*MoGILVEBY,  Appellant,  v.  MOOEHEAD  et  al.,    [267] 

Respondents. 

Jonrr  Cohthaot,  Right  or  Actio*  ok.— Where  a  joint  contract  was  made  by 
X.  and  C,  for  the  purchase  of  a  quantity  of  flour  of  defendants,  and  the  de- 
fendants delivered  one  portion  of  the  flour  to  M.,  and  another  to  C,  on  their  re- 
spective orders,  and  received  payment  from  them  severally,  and  settled  with  C, 
and  then  cancelled  the  contract  with  regard  to  him,  and  M.  afterwards  sued  for 
damages,  alleged  to  have  been  sustained  by  him  alone,  on  the  contract  Held, 
that  if  plaintiff  relied  upon  the  original  contract  between  him  and  0.  and  the  de* 
fendants,  he  could  not  sue  without  joining  0.  in  the  action. 

Appeal  from  the  Fourth  Judicial  District. 

*  Oited,  Rowley  t>.  Howard,  28  Oal.408. 
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The  plaintiff's  complaint  set  forth  that  defendants  were 
partners  in  trade,  and  that  on  the  21st  of  November,  1851, 
the  plaintiff,  together  with  Chapman,  purchased  of  defend- 
ants all  of  their  remaining  stock  of  Chili  flour,  amounting  to 

6151  bags,  of  200  pounds  each,  at  the  price,  round,  of , 

payable,  $8000  in  advance,  to  be  deducted  from  the  last  pay- 
ment, and  the  balance  to  the  amount  of  such  order,  as  the 
same  should  be  given  for  delivery;  that  said  lot  of  6151  bags 
of  flour  was  made  up  of  several  smaller  lots,  parts  of  differ- 
ent cargoes,  and  was  represented  by  defendants  to  the  plain- 
tiff and  Chapman,  at  the  time  of  purchase,  as  being  com- 
posed of  4080  bags  of  merchantable  flour,  and  the  balance  of 
damaged  flour,  not  strictly  merchantable,  yet  proper  for 
breadstuff.  That  although  said  purchase  was  made  in  the 
joint  names  of  plaintiff  and  the  said  Chapman,  it  was  under- 
stood and  agreed  between  them,  and  between  them  and  the 
defendants,  that  plaintiff  was  to  have  of  the  lot  3000  full  bags, 
of  two  quintals  or  200  pounds  each,  of  merchantable  flour, 
and  the  said  Chapman  the  balance  of  the  merchantable  flour, 
and  all  of  the  damaged  or  inferior;  that  defendants  had  de- 
livered to  said  Chapman  his  portion  of  the  said  purchase  as 
aforesaid,  and  received  payment  therefor;  that  plaintiff  had 
received  all  his  complement  of  said  lot,  except  100  bags  of 
merchantable  flour,  and  made  payment  therefor,  as  stipulated 
in  the  contract,  except  495  bags  of  damaged  flour,  which  he 
received  as  part  of  his  complement,  the  defendants  making 

him  a  deduction  of  price  therefor,  and  avers  that  the 
[268]  whole  of  the  flour  delivered  to  him  as  "merchantable, 

and  paid  for  as  aforesaid,  under  his  contract,  etc.,  was 
inferior  and  not  merchantable,  as  warranted  by  the  defend- 
ants' representations,  and  that  he  has  sustained  a  loss  of  one 
dollar  per  bag  by  reason  thereof. 

The  defendants,  in  their  answer,  admit  a  contract  respect- 
ing a  sale  of  a  lot  of  flour,  but  deny  that  it  was  of  the  char- 
acter stated  by  plaintiff,  and  aver  that  the  contract  was  re- 
duced to  writing,  and  set  forth  a  copy  in  their  answer,  as 
follows :  "It  is  hereby  understood  and  agreed  by  and  between 
Moorhead,  Whitehead,  and  Waddington,  of  the  first  part, 
Freeman,  McGilvery,  and  George  W.  Chapman,  of  the  second 
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part,  that  the  said  M.,  W.,  and  W.,  have  sold,  and  by  these 
presents  do  sell  onto  the  said  party  of  the  second  part,  all  the 
floor  which  they  have  remaining  on  hand,  unsold,  at  this  date, 
amounting  to  6151  bags,  of  two  quintals  (200  pounds)  each, 
more  or  less,  which  includes  all  the  'Java's'  cargo,  being 
equal  to  about  1421  full  bags,  as  well  as  all  the  flour  that  may 
be  otherwise  damaged,  at  the  price  of  $10  per  two  quintals, 
payable  $8000  in  advance,  to  be  deducted  from  the  last  pay- 
ment, and  the  balance,  to  the  amount  of  such  order,  as  the 
same  may  be  given  for  the  flour,  the  last  order  to  be  given 
and  the  payment  made  on  or  before  the  15th  of  December 
next.  The  flour  to  be  counted  over  by  the  parties  hereto, 
and  to  be  placed  on  the  ship  '  Begulus'  at  the  expense  of  the 
sellers,  to  be  at  the  expense  and  risk  of  the  purchasers  on 
and  after  the  28th  instant.  In  witness  whereof,  we  have 
hereunto  set  our  hands,  at  San  Francisco,  this  21st  day  of 
November,  1851. 

«  Ebeemak  McGilveby. 

"GeobgeW.  Chapman, 

"by  D.  Whitney. 
Witness, .  f '  Moobhead,  Whitehead 

"  John  Samuem."  "  &  Waddinoton." 

There  was  a  clause  added,  extending  the  time  of  payment, 
which  has  no  bearing  on  the  question  decided. 

The  answer  also  admits  that  Chapman  had  received  a  por- 
tion of  the  flour,  and  paid  for  it,  and  avers  that  plaintiff  has 
received  the  remainder  of  the  said  flour,  and  paid  for  it,  and 
denies  all  the  other  allegations  in  the  bill;  and  further 
says  that  the  "contract  with  plaintiff  and  said  Chap-  [269] 
man,  being  a  joint  and  not  a  several  one,  plaintiff  is 
not  entitled  to  sue  alone  on  said  contract,  but  that  said  Chap- 
man should  have  been  joined  in  this  action,  either  as  plaintiff 
or  defendant,  as  required  by  law,  and  prays  to  be  dismissed, 
etc. 

The  plaintiff  offered  proof  of  a  subsequent  valid  agreement 
between  McGilvery  and  Chapman  and  defendants,  to  sustain 
the  allegations  of  his  bill,  which  defendants'  counsel  objected 
to,  on  the  ground  that  it  would  be  a  variance  of  the  terms  of 
a  written  contract  by  a  subsequent  parol  understanding  made 
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without  any  consideration.  The  Court  admitted  the  evidence, 
and  plaintiff  excepted.  The  witness  (agent  of  Chapman)  tes- 
tified that  the  delivery  to  Chapman  of  the  flour  was  separate. 
He  considered  the  transaction  joint  only  so  far  as  the  pur- 
chase was  concerned.  The  delivery  to  McGilveray  was  sep- 
arate, and  the  payment  separate.  At  each  delivery,  Chapman 
paid  the  purchase-money,  to  the  satisfaction  of  the  parties. 
The  written  contract  was  cancelled,  so  far  as  Chapman  was 
concerned,  by  the  witness  as  agent  of  Chapman.  "I  sup- 
pose, as  far  as  he  is  concerned,  the  matter  is  entirely  closed. 
Chapman  claims  nothing  from  defendants."  The  contract 
was  cancelled  at  the  suggestion  of  Brown  (a  clerk  of  defend- 
ants.) The  understanding  between  McGilvery  and  Chapman 
was  made  before  the  written  contract  was  signed;  could  not 
say  that  Moorhead  knew  of  it,  nor  that  this  understanding 
was  part  of  the  agreement  with  Moorhead.  (It  was  in  evi- 
dence that  the  contract  was  made  with  Moorhead,  one  of  the 
defendants.)  There  was  no  contract  with  defendants  as  re- 
gards this  understanding.  Subsequent  to  the  execution  of 
the  written  contract,  witness  told  the  defendants  of  this  pri- 
vate understanding,  and  told  them  that  Chapman,  instead  of 
paying  $10  for  the  flour,  should  only  pay  $8  75  per  sack. 
They  insisted  on4  payment  of  the  $10,  but  Waddington  said 
that  he  had  money  of  McGilvery 's  in  his  hands,  and  in  the 
final  settlement  would  protect  Chapman. 

On  his  cross-examination  the  witness  said  the  words  "can- 
celled on  my  part,"  written  on  the  original  agreement,  were 
written  by  me  (Chapman's  agent)  at  the  suggestion  of  Brown 

(defendants'  clerk.) 
[270]       *The  foregoing  is  the  substance  of  the  evidence  ad- 
duced by  the  plaintiff  bearing  on  the  question  consid- 
ered in  this  Court. 

After  the  plaintiff  had  closed,  the  defendants  moved  for  a 
nonsuit,  on  the  ground  that  Chapman  was  a  necessary  party 
to  the  suit,  and  that  the  evidence  of  plaintiff  did  not  sustain 
his  action;  which  the  Court  overruled,  and  left  it  to  the  jury 
to  say  whether  Chapman  had  any  remaining  interest  in  the 
action,  and  charged,  if  they  found  that  Capman  had  any  in- 
terest, to  find  for  defendants. 


Oct.  1863.]  MoGilvert  v.  Moorhead.  271 

The  jury  found  for  plaintiff  I ,  for  which  judgment  was 

entered,  and  defendants  moved  for  a  new  trial,  which  the 
Court  ordered,  and  from  this  order  plaintiff  appealed. 

Hastvnga  and  Thomas,  for  Appellant. 

It  was  understood  between  the  parties  that  each  party  pur- 
chaser to  the  contract  was  to  have  a  certain  portion  of  the 
flour,  and  that  Chapman  had  received  his  portion  and  ac- 
counted for  it  with  plaintiff. 

The  written  contract  was  cancelled  so  far  as  Chapman  was 
concerned,  and  he  had  no  interest  in  it.  (Heath  v.  Leech,  1 
Cal.  412.) 

The  witness's  testimony  proved  the  separate  delivery  of  the 
flour  to  Chapman,  and  that  plaintiff  was  to  have  3000  bags  of 
merchantable,  etc.,  and  Chapman  the  damaged  flour,  etc. 

Where  a  contract  has  been  made,  and  at  a  subsequent 
period  another  contract  between  the  parties,  having  reference 
to  the  same  subject-matter,  but  changing  the  relations  of  the 
first,  the  last  controls  the  first,  though  there  be  no  such  effect 
expressed.  (5  Ham.  380.)  Here  the  first  joint  contract  was 
annulled  as  to  Chapman,  and  the  last  contract  made  several 
as  to  McGilvery,  who  sues  for  the  breach.  (See  also  2  Greeni. 
Ev.  30,  31,  and  5  N.  H.  136.) 

No  brief  for  respondent  on  file. 

Murray,  Chief  Justice,  delivered  the  opinion  of  the  Court. 
Heydenfeldt,  Justice,  concurred. 

This  appeal  is  prosecuted  from  the  order  of  the  Court  be- 
low, granting  a  new  trial.     The  only  question  for  our 
consideration  *is,  whether  Chapman  should  have  been   [271] 
joined  as  a  co-plaintiff.    It  is  evident  that  if  the  plaintiff 
relied  upon  the  original  contract  between  Chapman,  himself, 
and  the  defendants,  he  could  not  sue  without  joining  Chapman. 

There  is,  on  the  other  hand,  no  sufficient  proof  going  to 
establish  the  alteration  of  the  original  or  the  substitution  of 
a  new  and  independent  contract,  and  even  if  there  was,  the 
instructions  refused  by  the  Court  in  relation  thereto  would 
be  error. 

Judgment  reversed,  and  new  trial  ordered. 
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THE  PEOPLE,  Etc.,  Respondents,  v.  FANNY  SMITH 
and  REUBEN  RAGNES,  Appellants. 

Bail  Bond,  Action  on.— Where  a  bail  bond  is  given  to  appear  and  answer  an  in- 
dictment, the  complaint  most  aver  that  the  indictment  was  found,  or  is  pending. 

Idem,  Insufficient  Allegations.— If  the  condition  be  to  appear  "wherever  the 
indictment  may  be  prosecuted,"  and  there  is  no  averment  in  what  court  it  was 
prosecuted,  it  is  error;  and  a  loose  statement  that  the  accused  was  called  "  in  the 
said  Court  of  Sessions"  is  not  sufficient. 

Appeal  from  the  Sixth  Judicial  District. 

This  action  was  founded  upon  the  bond  of  defendants, 
which  stated  that  an  indictment  was  found,  on  the  31st  Dec., 
1852,  in  the  Court  of  Sessions  of  Sacramento  County,  charg- 
ing Fanny  Smith,  alias  Seymour,  with  an  assault  with  intent 
to  commit  murder;  and  she  having  been  admitted  to  bail  in 
$3000,  the  defendants  undertook  that  the  above  Fanny  should 
appear  and  answer  the  said  indictment,  in  whatever  court  ii 
may  be  prosecuted;  and  if  she  fail,  that  obligors  would  pay. 
etc. 

The  complaint  set  forth  that  defendants,  on  the  31st  De- 
cember, 1852,  made  an  obligation,  which  is  referred  to  as 
part  of  the  complaint,  by  which  they  bound  themselves  to 
plaintiffs  in  $3000,  if  default  of  certain  conditions  therein 
named  should  be  made  by  Fanny  Smith,  alias,  etc.;  and 
avers  that  "Fanny,  at  the  time  at  which  she  was,  according 
to  the  condition  of  the  said  undertaking  to  appear,  etc., 
[272]  did  neglect  and  make  default  in  the  "fulfilment  of  the 
terms  of  said  undertaking  and  condition;  although 
called,  on  the  7th  February,  A.  D.  1853,  in  open  court,  of 
said  Court  of  Sessions,  to  answer  to  said  indictment  in  said 
undertaking  named,"  "and  then  and  there  the  hereunto  an- 
nexed undertaking  was  declared  operative." 

Defendants  appeared  and  demurred  to  the  complaint,  for 
divers  causes  set  forth,  among  others:  That  the  complaint 
does  not  show  that  any  valid  indictment  was  found  by  any 
legally  constituted  tribunal;  by  what  authority  the  accused 
had  been  admitted  to  bail,  nor  where,  or  upon  whom,  she 
committed  an  assault,  etc.     The  undertaking  does  not  stipu- 
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late  a  time  or  place  or  tribunal  before  which  the  accused 
should  appear. 

The  Court,  after  hearing  the  case,  overruled  the  demurrer, 
and  gave  judgment  in  favor  of  plaintiffs  for  $3000  and  in- 
terest; from  which  defendants  appealed. 

Sanders,  Edwards,  and  English,  for  Appellants. 

The  averment  that  an  indictment  was  found,  etc.,  does  not 
establish  that  it  was  found  by  a  grand  jury,  or  that  it  was  in 
writing,  preferred  upon  oath.  (4  Black.  Com.  299;  Statute 
of  1851,  234  and  206.)  The  law  declares  before  whom  bail 
shall  be  taken.  (See  statutes,  sees.  265,  268,  p.  269;  and 
how  forfeiture  shall  be  declared,  sec.  3,  535,  lb.;  and  the 
mode  of  proceeding  thereon,  sec.  537;  with  which  provisions 
the  averments  of  the  complaint  do  not  correspond.) 

Hevdenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Murray,  Chief  Justice,  concurred. 

The  declaration  in  this  case  is  too  defective  to  support  the 
judgment.  The  bond  given  was  to  appear  and  answer  an  in- 
dictment: there  is  no  averment  that  any  indictment  was 
found  or  pending.  One  of  the  conditions  is  for  her  appear- 
ance in  whatever  court  the  indictment  "may  be  prosecuted. " 
There  is  no  averment  in  what  court  it  was  prosecuted,  but 
only  a  loose  statement  that  she  was  called  in  "  the  said  Court 
of  Sessions." 

Without  referring  to  any  other  defects,  these  pointed  out 
are  sufficient  to  show  that  the  demurrer  should  have  been 
sustained. 

Judgment  reversed,  and  case  remanded, 
Oau  Bun.,  vol.  m*— 39  181 
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[273]       *CHIPMAN  et  al.f  Appellants,  v.  EMEMO, 
Respondent. 

Forfitwwb  or  Ksvate  vob  Ybabs.— At  common  law  there  was  no  forfeiture  of  an 
estate  for  yean,  for  the  non-payment  of  rent,  nor  for  the  commission  of  waste. 

Idem,  fob  Waste.— By  the  (Statute  of  Glonoester>  6  Ed.  1,  the  remedy  of  forfeiture 
was  given  for  waste,  and  it  was  expressly  confined  to  the  place  wherein  the  waste 
was  committed. 

Idem,  Statutobx  Oohbtbuctioii.— The  Statute  of  California  oonflnes  the  remedy  to 
the  recovery  of  treble  damages. 

1  FoBciBUt  Ebxbt  and  Detainer— Demand.— By  the  18th  section  of  the  acta  con- 
cerning forcible  entries  and  unlawful  detainers,  it  was  the  intention  of  the  Leg- 
islature to  make  the  non-payment  of  rent  work  a  forfeiture  of  the  estate  of  the 
tenant.  Bat  to  effect  this,  the  rent  must  be  demanded  on  the  day  it  becomes  doe, 
and  at  a  late  hour  o'  the  day. 

i  Idem  ,-Wnere  the  record  shows  no  demand  of  the  rent,  there  «*n  be  no  forfeiture. 

Appeal  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict. 

This  was  a  proceeding  in  forcible  detainer,  commenced 
before  a  Justice  of  the  Peace,  in  the  township  and  county  of 
Contra  Costa. 

The  plaintiffs  say,  that  on  the  21st  February,  1851,  Antonia 
Maria  Peralta,  leased  to  Jos4  Dessassier  and  Jos4  Maria 
Payot,  the  tract  of  land  known  as  the  Encinal  San  Antonio, 
part  of  the  Ranch  known  as  the  Ranch  San  Antonio,  and  con- 
taining about  3000  acres;  that  about  the day  of  June, 

1851,  the  said  Dessassier  sold  his  interest  in  said  lease,  to  the 
above-named  defendant  Emeric,  and  J.  M.  Payot,  and  that 
on  the  20th  October,  1851,  the  said  Peralta  gave  his  written 
consent  to  the  said  transfer  to  Emeric,  which  is  endorsed  on 
the  said  lease;  that  on  the  21st  October,  the  said  J.  M.  Payot, 
transferred  to  the  said  Emeric,  his  interest  in  said  lease;  that 
on  the  23d  October,  1851,  the  said  Peralta  transferred  to  the 
said  plaintiffs,  Chipman  and  Aughenbaugh,  the  said  lease 
of  the  said  Encinal,  which  transfer  is  endorsed  upon  said 
lease;  that  said  Payot  and  Dessassier,  gave  to  said  Peralta  a 
written  lease  or  agreement  for  said  Encinal;  of  which  with 
the  endorsements  profert  is  now  made. 

1  Cited,  McGlynn  «.  Moore,  25  Oal.  897;  Gage  v.  Bates,  40  Cal.  885.    BeeGaskflle. 
Trainer,  post  334;  O'Connor  v.  Kelly,  41  Oal.  434. 
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That  on  the  22d  October,  1851,  the  plaintiffs  purchased  by 
deed  of  the  said  Peralta  the  said  Encinal,  and  are  now  the 
legal  and  sole  owners  of  the  same,  and  make  profert  of  the 
said  deed;  that  said  Pa  jot  does  not  claim  any  right 
under  the  said  lease,  *nor  has  he  any  possession  of  the  [274] 
said  premises,  and  said  Emeric  has  had  the  sole  pos- 
session thereof,  and  has  claimed  the  sole  right  under  the  said 
lease,  and  in  the  said  premises,  since  the  20th  October,  1851; 
that  he  went  into  possession  under  the  said  lease  and  transfer 
to  him,  made  by  said  Dessassier  and  Payot  as  aforesaid,  and 
is  still  in  possession  and  occupancy  of  .the  same;  and  plain- 
tiffs say,  that  said  defendant  holds  over  the  said  premises  con- 
trary to  the  conditions  and  covenants  of  the  lease  under  which 
he  holds,  and  after  rent  has  become  due,  according  to  the 
terms  thereof,  and  has  remained  unpaid  for  the  space  of  three 
days. 

That  plaintiffs,  about  the  20th  April,  1852,  and  also  about 
the  25th  March,  1852,  and  after  defendant  wrongfully  held 
over  as  above  stated,  made  a  demand  in  writing  of  said  de- 
fendant, that  he  should  deliver  the  possession  of  the  premises 
to  the  plaintiffs;  but  defendant  has  refused  to  quit  the  pos- 
session thereof,  and  has  refused  and  still  refuses  to  pay  rent 
for  the  same.  Plaintiffs  therefore  pray  that  defendant  may 
be  compelled  to  pay  the  amount  of  rent  due,  $280;  and  dam- 
ages for  holding  over;  and  for  a  writ  of  restitution  for  the 
said  premises. 

The  defendant's  answer  admits  possession  of  the  premises; 
the  lease  of  21st  February,  from  Peralta  to  Payot  and  Des- 
sassier; the  transfers  to  him  by  the  latter  on  the  20th  Octo- 
ber, and  by  the  former  on  the  21st  October,  1851;  that  on  the 
23d  October,  said  Peralta  transferred  to  the  plaintiffs  the  said 
lease;  and  that  defendant  has  had,  and  still  holds  the  posses- 
sion, and  claims  the  sole  right  to  the  said  pf^mises  under  said 
lease;  and  says  that  he  went  into  possession  pnder  the  lease 
from  Peralta,  and  the  transfers  thereof;  vand  denies  that  he 
holds  over  the  premises  contrary  to  the  conditions  and  cov- 
enants thereof.  And  further  says,  that  the  plaintiffs  have 
been,  and  are,  undertenants  of  this  defendant,  of  a  certain 
portion  of  the  said  Enoinal,  rendering  rent  therefor,  and  for 
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both  bind  ourselves  to  pay  '  man  comune  in  solidum*  the  $140, 
which  is  the  monthly  sum  that  corresponds  to  the  amount  of 
$1680  yearly,  which  is  the  total  amount  of  the  five  years,  as 
is  already  expressed  in  the  first  clause,  until  the  end  of  the 
six  years;  and  it  will  be  successively  observed  the  same. 
"3d.    The  lessees  bind  themselves  to  fulfil  all  that  has 

been  stipulated  in  the  first  clause,  promising  that  in 
[277]  case  of  our  failing  *to  fulfil  our  obligation,  we  give  to 

Don  A.  M.  Peralta  his  right,  without  diminution,  I, 
and  my  partner,  and  Bhall  have  no  right  to  any  reclamation 
whatever. 

"  4th.  In  the  same  manner,  we  bind  ourselves  to  allow  Mr. 
Peralta  to  cultivate  all  the  land  he  may  require,  as  also  any  of 
his  brothers:  we  also  give  him  the  right  to  take  from  said 
property  all  the  wood  he  may  want  for  home  consumption, 
and  also  for  wintering  his  cattle. 

"  5th.  The  lessees  both  consent  to  our  not*being  able  to 
transfer  this  lease  to  any  person,  unless  it  be  with  the  con- 
sent of  Don  Antonio  Maria  Peralta;  and  in  case  we  should  do 
it,  we  both  shall  be  responsible  for  all  damages  against  the  in- 
terests of  said  Antonio  Maria  Peralta. 

"6th.  We  bind  ourselves  to  leave  to  Don  A.  M.  Peralta, 
at  the  end  of  the  six  years  of  this  contract,  all  the  benefit  of 
the  embarcadero  or  wharf  that  we  bind  ourselves  to  make  on 
taking  possession  of  said  property,  houses,  yards,  canals,  etc., 
and  in  fine,  all  the  improvements  that  may  exist,  we  having 
no  right  to  any  compensation. 

"  7th.  We  pay  and  give  to  Don  A.  M.  Peralta  $240  in  ad- 
vance,  on  account  of  the  rent,  it  being  understood  that  said 
sum  so  advanced  shall  be  deducted  at  the  time  of  our  return- 
ing this  contract,  or  rather  in  six  years,  which  is  the  time 
when  it  shall  be  cancelled. 

"  8th.  We,  the  undersigned,  say  that  we  bind  ourselves 
in  due  form  to  fulfil  all  the  foregoing  stipulations,  and  we 
bind  ourselves,  with  all  goods  and  chattels  now  belonging  or 
which  may  belong  to  us,  and  so  that  it  may  be  binding,  we 
give  to  this  contract  the  form  of  a  public  document  as  passed 
before  the  authority,  we  renouncing  all  laws  and  rights  in  our 
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favor;  and  for  better  security,  we  both  sign  two  of  them  of 
the  same  tenor  and  date. 

"  Messrs.  J.  M.  Payot  and  Josrf  Dessassier  can  maintain  on 
the  said  leased  property  all  the  horses,  mules,  and  cattle,  that 
they  may  want  for  their  use,  as  also  they  may  maintain  as 
many  as  fifty  milch  cows.  Don  A.  M.  Peralta  also  allows  to 
open  a  trench  or  canal  from  the  creeks  that  are  found  on  the 
eastern  part  of  the  property,  leaving  the  said  gentle- 
man all  the  right  *that  corresponds  to  him,  to  indicate  [278] 
to  us  the  point  most  convenient  to  him. 

(Signed)        "G.  M.  Payot, 
1 '  Witnesses,  • «  Ant.  Ma&.  Peralta, 

' '  Francis  A.  Ireans,  ' (  Jose  DESSASsasfe. 

"  Jose  Garcia  Alaraus. 

"San  Antonio,  21st  February,  1851." 

The  referee  reported  that,  at  the  commencement  of  the  ac- 
tion the  sum  of  $280  was,  and  still  is,  due  from  defendant  to 
plaintiffs,  and  that  the  plaintiffs  were  not  entitled  to  hfeve  res* 
titution  of  the  premises  referred  to  in  the  complaint;  and  that 
plaintiffs  are  entitled  to  judgment  against  defendant  only  tot 
said  sum,  with  interest  from  21st  of  April,  1862,  and  costs* 
Dated,  January  15th,  1853. 

Plaintiffs,  by  their  attorney,  appealed  from  the  above  judg- 
ment, so  far  as  forfeiture  of  the  leased  premises  and  restitu* 
tion  thereof  is  denied,  and  also  as  to  the  refusal  to  give 
treble  the  damages,  the  same  having  been  duly  demanded  by 
the  plaintiffs. 

Chipman,  for  Appellants. 

The  finding  of  the  rent  due,  by  the  referee,  and  costs,  is 
conclusive  against  any  tender  defendant  may  have  pleaded, 
and  we  are  entitled  to  restoration  of  the  premises. 

After  the  rent  remained  due  three  days,  plaintiff)),  March 
25th,  1852,  notified  defendant  to  quit,  the  notice  following 
the  words  of  the  statute,  and  alleging  a  breach  of  covenants 
generally. 

April  17th,  a  second  notice  was  given  to  quit,  for  breach  of 
covenants  and  non-payment  of  rent,  when  defendant  first  ten- 
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dered  $140,  with  some  receipts  for  rent  claimed  by  him  to  be 
due  from  plaintiffs.  If  such  rents  as  were  claimed  by  de- 
fendant were  due  to  him,  the  acquittances  were  no  tender: 
coin  only,  and  not  paper,  debts,  notes,  etc.,  is  good  as  a 
tender. 

But  no  such  note  was  due.  The  lease  to  plaintiffs,  from 
the  assignees  of  the  defendant,  of  January  23d,  1851,  guar- 
anteed a  certain  piece  of  ground  in  said  Encinal,  "free  from 
all  iruwnbrances."  In  this  covenant,  the  lessors  and  their  as- 
signee, the  defendant,  failed,  as  there  were  prior  in- 
[279]  cumbrances,  two  leases  *from  Peralta,  which  were  re- 
tained till  transferred  by  Peralta  to  plaintiffs  in  Octo- 
ber, 1861. 

Can  the  defendant  assume  an  indebtedness  which  is  totally 
denied,  and  apply  it,  not  as  a  set-off,  but  as  a  legal  tender,  and 
this  upon  a  debt  due  the  plaintiffs  and  not  denied? 

Our  purchase  of  the  fee,  October  1851,  from  our  landlord, 
merged  the  lesser  title,  ended  the  lease,  and  stopped  the  rent. 
But  if  the  rent  was  apportioned,  and  the  plaintiffs  charged  in 
accordance  with  the  respective  interests  under  the  lease  of 
January  23d,  1851,  it  could  not  be  used  as  a  tender. 

The  payment  of  $280  with  costs  was  withdrawn:  if  good  as 
a  tender  it  was  not  kept  good. 

Under  the  statute,  it  is  an  unlawful  holding,  "  where  any 
holder  shall  hold  over  after  the  rent  shall  be  due,  and  remain 
unpaid  for  the  space  of  three  days;"  and  the  Justice,  after 
judgment,  is  directed  to  give  a  writ  of  restitution,  as  in  other 
cases.  (See  sec.  13,  p.  420,  statutes  of  1850.)  And  if  resti- 
tution is  not  to  follow  the  breach  of  defendant's  covenants, 
and  if  a  tenant  may  commit  waste,  and  pay  no  rent,  and  con- 
tinue to  enjoy,  etc.,  the  summary  remedy  sought  to  be  pro- 
vided by  the  statute  is  of  little  avail. 

The  provisions  of  the  statute  are  entirely  independent  of 
the  common  law,  and  the  directions  in  the  proceeding  are 
plain,  without  any  reference  thereto:  no  provision  requires  a 
clause  of  re-entry,  nor  demand  before  sunset  on  the  day  the 
rent  falls  due,  etc. 

If  the  proceedings  are  substantially  correct,  no  objections 
to  form  will  be  regarded.   (2  Bibb,  431;  Barrett  t;.  Ohitwood.) 
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A  tenant  holding  over,  even  on  a  parol  lease,  is  not  entitled 
to  notice  to  quit  before  the  emanation  of  the  warrant.  (4  Bibb, 
524;  11  Wend.  616;  6  Hill,  507.) 

By  the  same  reasoning,  a  tenant  holding  over  contrary  to 
any  other  provision  of  the  law,  is  entitled  to  notice,  before  a 
warrant  can  emanate,  and  writ  of  restitution  issue,  and  our 
statute  fixes  the  notice  to  be  three  days. 

A  covenant  to  pay  rent  is  the  very  basis  of  the  tenure  in 
almost  every  lease.  To  say  that  this  covenant  is  like  any  other 
debt  to  the  landlord,  is  inconsistent. 

*The  statute  gives  the  re-entry,  and  it  is  only  neces-  [280] 
sary  to  follow  the  forms  of  proceeding  under  the  stat- 
ute.    (N.  T.  Dig.  382,  3,  4,  sec.  133,  4,  title  Landlord  and 
Tenant.) 

The  language  of  article  8,  in  the  original  lease  intends  to 
secure  to  the  landlord  all  his  right  lotthout  injury,  as  specified 
in'  article  3d,  which  is  clearly  a  right  reserved,  to  re-enter,  and 
"  take  safe  back  his  rights  without  any  reclamation."  Article 
8th,  renouncing  all  laws  and  statutes  in  the  tenant's  favor, 
gives  Peralta  the  right  to  re-enter,  for  a  failure  on  the  part  of 
the  tenant  to  perform  the  stipulations  in  the  first  clauses, 
which  were  to  pay  rent. 

Sloan,  for  Bespondent, 

Stated  some  facts  preceding  the  lease  on  the  record.  In 
August,  1850,  Dessassier  and  Basquit  went  into  possession  of 
the  Encinal,  under  a  verbal  lease  from  Peralta  for  five  years, 
for  the  purpose  of  cutting  wood  and  making  charcoal.  A 
lease  was  drawn,  but  was  never  executed.  In  November, 
1850,  Basquit  quit  the  concern,  and  retired,  when  Maitre  took 
his  place,  who,  with  Dessassier,  continued  the  business.  On 
the  23d,  Dessassier  and  Maitre  leased  to  Ghipman  and  Augh- 
enbaugh  a  certain  part  of  the  Encinal  for  four  years  and  a 
half,  from  the  1st  February,  1851.  Maitre  retired,  and  Payot 
came  into  his  place,  and  on  the  21st  February,  1851,  the  lease 
on  the  record  from  Peralta  to  Dessassier  and  Payot  were  exe- 
cuted. The  cutting  of  wood  and  making  of  charcoal  were 
continued  by  them  and  their  successors  until  they  were  en- 
joined by  the  plaintiffs,  about  the  1st  November,  1851.    The 
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respondent  soon  after  this  acquired  an  interest  in  the  lease, 
and  subsequently  the  whole  was  transferred  to  him,  with  the 
consent  of  Peralta. 

On  the  26th  March,  1861,  the  appellants  procured  from  Des- 
sassier,  Emeric,  and  Payot,  their  confirmation  of  the  sab-lease 
from  Dessassier  and  Maitre  to  them,  made  1st  February, 
1851,  by  endorsement,  viz. :  "The  written  lease  is  hereby  con- 
firmed by  us  this  day,  we  having  become  the  lessors  of  the 
within-described  ground  from  Don  Antonio  Peralta.  Our 
Company  consisting  of  Joseph  Dessassier,  Joseph  Emeric, 
and  J.  M.  Payot.    March  26,  1851. 

(Signed)  "J.  M.  Payot  &  Co." 
[281]  *On  the  16th  October,  1851,  the  appellants,  then 
lessees  of  Emeric  for  part  of  the  Eucinal,  for  a  term 
to  end  the  1st  August,  1855,  contracted  with  Peralta  to  pur- 
chase the  reversion  upon  the  term  to  Emeric,  to  end  the  21st 
February,  1857,  and  Peralta,  on  the  22d  October,  1851,  exe- 
cuted to  appellants  a  deed  of  conveyance,  «md  delivered  to 
them  his  copy  of  the  lease  with  Emeric. 

Thus,  while  the  ultimate  reversion  vested  in  the  appellants, 
the  intermediate  reversion  of  the  part  underlet  to  them  vested 
in  Emeric. 

The  appellants  insist  that  Emeric  has  forfeited  his  lease 
on  two  grounds:  1,  non-payment  of  rent;  2,  the  commission 
of  waste. 

There  was  no  forfeiture  for  the  non-payment  of  rent.  The 
lease  contains  no  clause  of  re-entry  for  this  cause.  The  pay- 
ment of  rent  is  not  made  a  condition  of  the  tenure:  it  is  a 
mere  covenant,  and  no  rule  of  law,  statutory  or  common, 
works  a  forfeiture  for  this  more  than  any  other  debt  owing 
to  his  landlord.  Such  termination  of  a  tenancy  can  only 
arise  under  an  express  agreement  of  the  parties.  (Adams  on 
Ejectment,  157,  158,  160,  and  cases  cited.) 

The  act  gives  no  remedy  unless  the  tenant  holds  over:  fail- 
ure to  pay  is  not  sufficient. 

There  can  be  no  holding  over  where  the  term  is  not  ended 
by  efflux  of  time,  or  the  act  of  the  parties,  or  when  the  tenant 
has  committed  an  act  of  forfeiture.  (Norris  &  Peake,  528, 
sec.  3;  lb.  531  to  534;  4  Barn.  &  Aid.  401;  6  Eng.  Com.  Law 
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Btp.  535;  6  Bar.  &  C.  519;  13  Eng.  Com.  Law  Rep. 
Adams  on  Ejectment,  160.) 

If  the  act  be  held  to  impose  a  forfeiture  for  non-payment 
of  rent  in  the  absence  of  a  stipulation  to  that  effect,  still  de- 
mand must  be  made  "before  sunset,"  as  at  common  law. 
(Jackson  v.  Harrison,  17  J.  B.  66;  Adams  on  Ejectment,  160, 
161,  162;  6  Esp.  106.) 

The  strict  common  law  rule  is  insisted  on  where  it  has  not 
been  repealed  in  all  cases.    (Adams  on  Eject.  162  to  192.) 

In  this  case,  the  tender  made  would  prevent  a  forfeiture, 
even  if  the  right  to  re-enter  had  been  reserved.  De- 
fendant was  in  "possession  of  the  part  of  the  premises  [282] 
under  a  rent  of  $80.  Why  should  he  not  have  the 
right  to  recoup  this  sum?  Why  pay  $140  per  month  for  the 
whole,  when  they  had  in  effect  got  back  a  part?  One  claim 
should  compensate  the  other,  and  the  balance  only  should  be 
recovered.    (8  Wend.  109;  3  Hill,  174.) 

The  commission  of  waste  by  a  tenant  for  life,  or  a  term  of 
years,  does  not  in  this  State  work  a  forfeiture,  but  only  sub- 
jects him  to  the  payment  of  treble  damages.  At  common 
law,  waste  was  punishable  when  committed  by  guardian  in 
chivalry,  tenant  in  dower,  or  tenant  by  the  curtesy,  because 
their  estates  were  created  by  act  of  law;  but  where  the  ten- 
ant came  in  by  demise,  and  could  have  provided  against  it, 
and  did  not,  it  was  his  own  default.  The  remedy  was  ex- 
tended to  tenants  for  life  and  for  years  by  the  Stat,  of  Marl- 
bridge,  52  Henry  HI.,  c.  23,  and  of  Gloucester,  6  Edw.  I., 
o.  5.  By  the  latter,  the  forfeiture  did  not  extend  to  the  whole 
premises,  but  to  the  place  where  the  waste  was  committed. 
(2  Bla.  Com.  282,  283,  286.) 

The  Stat,  of  Gloucester  is  not  in  force  here.  (See  acts  of 
1851,  p.  92,  sec.  250.) 

No  statute  of  this  State  imposes  forfeiture  for  waste,  or 
other  penalty  than  treble  damages. 

It  is  contended  the  respondeat  had  no  right  to  cut  wood 
under  the  lease,  the  waste  complained  of.  A  writing  may  be 
read  by  the  light  of  surrounding  circumstances,  and  parol 
evidence  is  admissible  to  disclose  this,  not  to  ascertain  a 
secret  intent,  but  the  meaning  of  the  words  used.   (1  Greenl. 
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Ev.,  sec.  277,  278,  279,  280,  282,  283,  284,  286,  287,  288,  and 
295.) 

The  acts  of  the  parties,  or  usage,  may  be  proved  to  explain 
doubtful  words  or  clauses  in  a  deed.  (3  Phil.  Ev.  139,  note 
954;  16  J.  B.  14,  23;  7  Pick.  274.) 

The  lease,  it  is  evident,  was  not  made  for  farming  purposes, 
for  the  right  to  cultivate  the  soil  is  retained  by  the  lessor. 

A  right  to  graze  a  few  cows  and  horses  is  given  to  tenants. 
In  mining  leases,  the  intent  of  the  parties  is  ascertained  by 
showing  the  use  made  of  the  premises  before  and  at  the  time 
of  the  lease,  and  parol  proof  is  adequate  to  show  this.  If 
mines  were  open  before  the  lease,  it  is  not  waste  in  the 
[283]  tenant  to  "continue  digging  for  his  own  use,  for  it  is 
now  become  the  mere  annual  profit  of  the  land.  (2 
Black.  Com.  282;  22  Vine's  Abr.  439,  440;  Coke  Litt.  54  b; 
Coke's  Rep.  B.  5;  Saunders'  case.) 

The  preceding  lessees  were  cutting  and  charring  wood,  Pe- 
ralta  consenting,  up  to  the  time  of  their  lease  to  defendant. 

Heydenfbldt,  Justice,  delivered  the  opinion  of  the  Court. 
Murray,  Chief  Justice,  concurred. 

The  appellants  say  that  the  estate  of  the  defendant  (a  term 
for  years)  is  forfeited,  for  two  reasons:  first,  for  the  non- 
payment of  rent;  second,  for  the  commission  of  waste. 

At  oommon  law,  there  was  no  forfeiture  upon  either  of  these 
grounds.  It  was  only  by  the  Statute  of  Gloucester,  6  Ed.  I., 
that  the  remedy  of  forfeiture  was  given  for  waste,  and  it  was 
then  expressly  confined  to  the  place  wherein  the  waste  was 
committed.  (2  Black.  283.)  Our  statute  confines  the  remedy 
to  the  recovery  of  ti'eble  damages.     (Laws,  566,  52,  59.) 

In  reference  to  the  first  point,  I  can  come  to  no  other  con- 
clusion than  that,  by  the  13th  section  of  the  act  concerning 
forcible  entries  and  unlawful  detainers,  it  was  the  intention 
of  the  Legislature  to  make  the  non-payment  of  rent  work  a 
forfeiture  of  the  estate  of  the  tenant.  In  order  to  effect  this, 
however,  it  must  be  held  necessary  to  pursue  the  same  strict- 
ness as  is  required  at  common  law  to  work  a  forfeiture,  where 
there  are  stipulations  in  the  contract  of  lease  to  that  effect. 
The  rent  must  be  demanded  on  the  day  it  becomes  due,  and 
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at  a  late  boar  of  the  day.  (See  the  case  of  Jackson  v.  Har- 
rison, 17  J.  B.  66,  and  the  cases  there  cited;  Adams  on  Eject. 
160;  Gaskill  v.  Trainer,  post  834.) 

The  record  in  this  case  discloses  no  demand  whatever  of 
the  rent,  and  it  follows  there  can  be  no  forfeiture. 

Judgment  affirmed. 


♦ALFBED  WHEELEB,  Respondent,  v.  JOHN  0.    [284] 
HAYS,  Sheriff,  Appellant. 

1  Fnroraoe  by  tbz  Coubt,  Effect  or.— When  a  jury  has  been  waiyed  by  the  parties, 
and  the  Court  find  the  facts,  the  facts  so  found  have  the  same  legal  effect  as  if 
found  by  a  jury,  and  not  being  the  subject  of  review  in  this  Court  are  therefore 
conclusive. 

Appeal  from  the  Fourth  Judicial  District. 

The  complaint  in  this  case  set  forth  that  Charles  Brown 
and  Robert  T.  Bidley,  on  the  17th  March,  1851,  became  en- 
dorsers of  a  promissory  note  for  $1275,  made  by  E.  D.  Smith 
in  favor  of  W.  G.  Taylor,  payable  thirty  days  after  date,  upon 
which,  on  the  23d  April,  1851,  suit  was  brought  by  Taylor 
against  the  said  drawer  and  endorsers,  and  judgment  ob- 
tained against  the  said  Brown  and  Ridley,  July  2d,  1851,  for 
$1472  37  and  costs.  That  an  execution  issued  thereon  to  de- 
fendant, as  sheriff,  on  the  21st  July,  who  lived  on  a  certain 
tract  of  land,  the  property  of  said  Ridley,  (describing  it,)  and 
set  up  and  struck  off  the  same  on  the  26th  August  to  Frank 
Turk,  for  $900,  who  refusing  to  pay  his  bid  for  the  same,  it 
was  again  set  up  for  sale  by  defendant  on  the  6th  September 
last,  and  struck  off  to  the  plaintiff  for  $875,  who  paid  the 
said  sum  to  defendant,  and  demanded  a  deed  for  the  same, 
who  refused,  and  still  refuses  the  same.  That  plaintiff  further 
paid,  on  the  26th  February,  $84  50,  taxes  unpaid  and  due  on 
said  property;  that  said  property  has  not  been  redeemed  since 

1  Cited,  Lyons  «.  Lyons,  18  OaL  440.  See  MoHenry  «.  Moore,  5  OaL  88;  Dewey  v. 
Bowman,  8  OaL  146;  Ortman  *•  Dixon,  18  OaL  84;  Garwood  e.  Simpson,  8  OaL  108; 
Gagliardo  v .  Hoberlm,  18  Cal.  894. 
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the  said  sale,  nor  was  it  subject  since  the  sale  to  any  right  of 
redemption  whatsoever;  wherefore  the  plaintiff  prays  the  Court 
to  decree  a  conveyance  of  the  said  property  from  the  said  de- 
fendant, sheriff,  etc.,  to  the  plaintiff,  according  to  law,  and 
to  enjoin  him  from  conveying  the  same  to  any  other  person. 

The  defendant  answered,  that  on  the  24th  February,  1852, 
Charles  W.  Stewart  and  Isaac  N.  Thorn,  successors  in  interest 
of  the  said  Robert  T.  Ridley,  whose  property  was  sold  on 
the  execution  issued  on  the  judgment  of  W.  G.  Taylor,  re- 
deemed the  said  property  from  said  sale  and  paid 
[285]  $1117,  as  the  principal  and  "interest  due  on  such  re- 
demption, and  the  taxes  due  on  the  said  property,  and 
therefore  plaintiff  is  not  entitled  to  the  deed  which  he  seeks, 
and  defendant  should  be  dismissed,  etc. 

The  case  was  submitted  to  the  Court,  a  jury  having  been 
waived  by  the  parties,  who  found  the  judgment,  execution, 
levy  and  sale,  and  payment  by  plaintiff  as  stated  in  his  com- 
plaint, the  refusal  of  the  sheriff  to  make  the  deed,  pay- 
ment of  the  taxes  as  stated,  and  that  the  value  of  the  prop- 
erty was  $5000.  That  on  the  25th  February,  1852,  Charles 
V.  Stewart  and  Isaac  N.  Thomas,  claiming  to  be  successors 
in  interest  to  said  Ridley,  and  as  such  to  have  the  right  to  re- 
deem, tendered  and  paid  to  defendant,  as  sheriff,  $1117,  the 
amount  of  purchase-money  and  taxes  paid  by  plaintiff,  with 
eighteen  per  cent,  addition  to  the  said  purchase-money.  And 
the  Court  found  that  no  successorship  in  interest  to  said  Rid- 
ley has  been  set  up  or  claimed,  in  the  property  sold  to  the 
plaintiff,  except  under  a  certain  instrument  in  writing  in  the 
form  of  a  deed,  sealed  and  executed  by  said  Ridley,  on  the 
14th  May,  1851,  which  was  executed  by  him  on  that  day  to 
Stewart  and  Thorn,  and  that  the  description  of  the  property 
which  it  purports  to  convey  is  as  follows  (the  description  here 
follows,  not  corresponding  to  the  description  of  the  property 
claimed  by  plaintiff.)  That  evidence  extrinsic  to  said  instru- 
ment was  introduced  by  defendant,  in  the  shape  of  a  separate 
plot  or  diagram,  in  which  the  lines  are  represented  and  two 
additional  lines  enclosing  about  114  acres.  Said  plan  was  not 
annexed  to  the  deed,  or  filed,  or  recorded,  but  was  in  posses- 
sion of  said  Stewart  and  Thorn;  that  the  said  instrument  exe- 


Oct.  1853.]  Wheeler  v.  Hays. 


cuted  by  the  said  Eidley  was  entered  or  copied  in  the  County 
Records  on  the  25th  February,  1852,  but  does  not  stand  re- 
corded, for  want  of  a  proper  certificate  of  acknowledgment  or 
proof;  and  find  that  the  premises  described  in  the  said  in- 
strument and  the  land  represented  in  the  said  diagram  are  not 
the  properly  sold  by  the  said  sheriff  to  the  plaintiff  in  this 
suit,  or  any  part  or  parcel  thereof. 

And  the  conclusions  of  law  determined  by  the  Court  were, 
that  said  instrument,  executed  by  Eidley  on  the  14th  May, 
1851,  was  a  valid  deed  of  conveyance  to  Stewart  and  Thorn, 
that  the  diagram  was  evidence  for  the  purpose  of  de- 
fining, in  connection  *with  said  deed,  the  property  [286] 
thereby  conveyed,  and  that  said  deed  conveys  to  the 
said  Stewart  and  Thorn  the  land  represented  in  said  plot. 

That  t£e  sale  made  to  the  plaintiff  was  within  the  provisions 
relating  to  the  redemption  of  real  property  from  execution 
sales,  contained  in  the  act  of  29th  April,  1851.  That  the  said 
act  gives  to  the  judgment  debtor,  or  his  successor  in  interest, 
a  right  of  redemption  therein,  where  the  contract  on  which 
judgment  was  recovered  was  entered  into  prior  to  the  passage 
and  taking  effect  of  said  act,  and  the  sale  on  execution  made 
after,  and  that  said  act  is  constitutional  and  valid. 

That  prior  to  said  act,  on  the  1st  July,  1851,  there  was  no 
law  in  this  State  authorizing  the  redemption  of  real  property 
sold  on  execution.  That  said  Stewart  and  Thorn  are  not,  and 
have  not  at  any  time,  been  entitled  to  redeem  the  property 
sold  to  plaintiff,  or  any  part  thereof.  That  said  property  has 
not  been  redeemed  in  the  whole  or  in  part,  by  said  Eidley,  or 
any  successor  to  him  in  interest,  or  other  redemption. 

That  the  title  in  fee,  at  the  commencement  of  this  suit,  fully 
and  absolutely  vested  in  the  plaintiff,  subject  to  no  right  of 
redemption.  That  plaintiff  is  entitled  to  receive  from  defend- 
ant, sheriff,  etc.,  a  deed  of  conveyance  in  fee  for  the  property 
sold  him,  etc.,  and  so  decreed. 

Defendant  appealed. 

Campbell,  Brown,  and  Tracy,  for  Appellant. 


Clark  and  Mc Henry,  for  Eespondent. 
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Appellant  contended  that  the  case  could  not  be  reviewed 
under  previous  decisions  of  this  Court.  (Hoppe  v.  Bobb ;  Gris- 
wold  v.  Sharpe  &  Boyd;  Brown  v.  Brown  &  Greives;  Pachew  v. 
Echeveria;  Ingram  et  al.  v.  De  Freemary;  Dunn  v.  Clarke.) 

The  opinion  of  the  Court  was  delivered  by  Heidezkeldt, 
Justice.    Wells,  Justice,  concurred. 

The  plaintiff  filed  a  complaint,  which,  we  suppose,  was  in- 
tended to  operate  as  an  application  for  a  mandamus  to  compel 
the  defendant,  as  sheriff,  to  execute  a  deed  for  a  tract  of  land 
purchased  by  plaintiff  at  sheriff's  sale. 

The  sheriff  answers,  as  the  reason  for  his  refusal  to 
[287]  make  the  *deed,  that  the  land  had  been  redeemed  by 
Stewart  and  Thorn  as  the  successors  in  interest  of  the 
defendant  in  execution. 

This  presented  the  only  issue  of  fact  to  be  determined,  and 
the  Court  found  distinctly  in  favor  of  the  plaintiff:  1st.  That 
Stewart  and  Thorn  are  not  the  successors  in  interest  of  Bid- 
ley,  the  defendant  in  execution,  and  next,  that  the  land 
claimed  by  Stewart  and  Thorn,  as  successors  in  interest  to 
Ridley,  is  not  the  property  sold  by  the  sheriff  to  the  plaintiff. 

This  finding  of  facts  by  the  Court  must  have  the  same  legal 
effect  as  if  found  by  a  jury,  and  therefore  not  being  the  sub- 
ject of  review  by  this  Court,  they  are  conclusive  of  the  case. 

Judgment  affirmed. 


P.  OBD,  Appellant,  v.  LITTLE,  Admr.  etc.,  Bespondent. 

Executobs  and  Admtniotbatobb,  Coiipenbaiion  or.— Section  222  of  the  act  to 
regulate  the  settlement  of  the  estates  of  deceased  persons  allows  compensation  to 
the  executors,  according  to  the  rates  established,  upon  the  whole  value  of  the 
estate,  both  real  and  personal;  bnt  this  rule  only  applies  where  the  administration 
is  complete,  and  the  estate  is  finally  settled. 

Idem,  Apportionment  or  Compensation.— Where  the  administrator  resigns,  or 
is  removed,  leaving  the  administration  incomplete,  there  is  no  fixed  rule  of  com- 
pensation. The  Probate  Court  should  apportion  it,  in  reference  to  the  compen- 
sation fixed  by  law  for  the  whole,  according  to  sound  Judgment. 

Appeal  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict. 
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On  the  28th  of  August,  I860,  an  order  was  made  by  the 
Probate  Court,  Monterey  county,  directing  the  public  admin- 
istrator of  Monterey  county,  P.  Ord,  to  take  possession  and 
charge  of  the  estate  of  W.  B.  Garner,  deceased,  of   said 
county.     The  estate  was  duly  appraised,   and   possession 
taken  of  jj  by  the  said  administrator.     The  estate  consisted 
of  a  ranch  of  6896  acres  and  8  lots  in  the  town  oi  Monterey, 
two  of  which  were  improved;  and  which  was  appraised  at 
the  sum  of  124,742  66.    At  the  time  the  administrator  took 
possession  of  the  estate,  the  ranch  near  Monterey  was  under 
lease  to  the  XT.  S.  Quartermaster,  at  the  monthly  rent  of  $32; 
as  appears  by  the  administrator's  account,  which  lease 
began  July  1st,  1860,  and  expired  31st  *December,   [288] 
1860.   The  United  States  had  also  under  lease  a  dwell- 
ing-house in  Monterey,  at  the  monthly  rent  of  $100.    The  ad- 
ministrator collected  the  rent  of  the  ranch  and  the  house, 
which  amounted  to  $1192;  this  was  all  the  money  he  ever  re- 
ceived belonging  to  the  estate;  and  he  disbursed  $866  16 
debts  due  by  the  estate.    He  managed  the  estate  prudently 
and  faithfully;  saved  charges  for  counsel  fees,  (he  being  an 
attorney-at-law,)  by  appearing  personally  in  court  whoa  neces- 
sary; and  has  faithfully  delivered  over  to  the  administrator 
and  guardian  of  the  minor  heirs,  all  the  estate,  title  papers, 
etc. 

The  said  public  administrator  filed  his  account  24th  August, 
1861;  in  it  he  charges  the  estate  "  commissions  on  $24,742  63, 
the  value  of  the  estate,  as  per  inventory,  at  16  and  10  per 
cent. :  the  property  handed  over  and  accounted  for,  to  Milton 
Little,  guardian  and  administrator,  $1974."  The  whole  of 
this  sum  was  disallowed  by  the  Probate  Court,  who  only 
allowed  the  administrator's  commissions  on  $1192,  cash  col- 
lected by  him  on  account  of  rents  as  aforesaid.  From  this 
decision  he  appealed  to  the  District  Court  of  the  Third 
Judicial  District  for  Monterey  county.  The  following  is  a 
copy  of  the  judgment  of  the  Probate  Court  appealed  from. 

"  Probate  Court,  Monterey  Ooonty. 

"  In  the  matter  of  the  estate  of  Wm.  B.  Garner,  deceased. 
October  Term,  1861. 

Cal.  Keptb.,  vol.  m.— 20  906 
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"  The  Oourt  having  had  the  account  in  the  settlement  of 
this  estate,  as  rendered  by  P.  Ord,  public  administrator, 
under  advisement,  refuses  to  allow  such  part  of  the  same  as 
shows  an  item  of  per  centage  on  the  entire  estate,  whereas, 
in  fact,  only  the  sum  of  $1192,  as  appears  by  said  account, 
had  actually  been  collected  by  said  P.  Ord,  as  public  admin- 
istrator to  said  estate;  and  the  Court  ordered  that  the  clerk 
do  alter  said  account,  so  as  to  allow  said  P.  Ord,  as  such 
public  administrator,  the  per  centage  allowed  by  law  on  the 
said  amount  so  collected  by  him  only,  and  the  amount  having 
been  so  altered  by  the  clerk,  was  so  by  order  of  the  Court 
audited  and  passed;  and  the  same  account,  as  audited  and 
passed,  showing  a  balance  in  the  hands  of  the  said  P.  Ord, 
as  public  administrator,  in  favor  of  the  said  estate  of  $166  64, 
it  is  ordered  and  adjudged  by  the  Court  that  the  same 
[289]  *be  paid  into  this  Court  by  the  said  P.  Ord,  adminis- 
trator, etc.,  before  the  first  day  of  the  next  term." 

The  District  Court  confirmed  the  above  judgment  of  the 
Probate  Court,  at  appellant's  costs. 

The  administrator  Ord  appealed. 

It  was  admitted  that  at  the  time  of  the  surrender  of  the 
estate  by  the  said  public  administrator  that  it  was,  and  still 
is,  unsettled. 

And  by  agreement  of  counsel,  the  case  was  submitted  to 
the  Supreme  Court,  without  argument  as  to  the  amount  of 
commissions  upon  the  estate,  if  any,  are  due  to  the  appellant, 
other  than  those  allowed  by  the  Probate  Court. 

P.  Ord,  for  Appellant. 
Ashley,  for  Respondent. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

Section  222  of  the  act  to  regulate  the  settlement  of  the 
estates  of  deceased  persons,  providing  for  the  compensation 
of  the  executor  or  administrator,  allows  him  "  commissions 
upon  the  amount  of  the  whole  estate  accounted  for  by  him;" 
and  a  previous  section  requires  him  to  take  into  his  posses- 
sion "  all  the  estate  of  the  deceased,  real  and  personal." 
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The  language  of  the  act  admits  of  but  one  construction. 
It  allows  compensation  to  the  executor,  according  to  the  rates 
established,  upon  the  whole  value  of  the  estate,  both  real 
and  personal,  but  it  evidently  intends  this  rule  to  apply  only 
to  those  cases  where  the  administration  is  complete  and  the 
estate  finally  settled.  The  law  cannot  be  construed  to  mean 
that  the  same  rate  of  compensation  may  be  allowed  to  a  suc- 
cession of  administrators  of  the  same  estate,  for  if  that  were 
so,  the  estate  might  be  eaten  up  beyond  the  power  of  pre- 
vention. 

Where,  therefore,  an  administrator  resigns,  or  is  removed, 
leaving  the  administration  incomplete,  there  is  no  fixed  rule 
of  compensation  for  the  services  he  has  rendered. 

In  such  a  case,  it  is  the  duty  of  the  Probate  Court  to  ex- 
amine into  the  nature  and  value  of  the  services  rendered,  and 
comparing,  as  well  as  possible,  that  which  has  been 
done  with  what  yet  ^remains  to  be  done  in  the  course  [290] 
of  administration,  to  apportion  the  compensation  which 
has  been  fixed  by  law  for  the  whole,  according  to  sound 
judgment. 

The  judgment  is  reversed,  and  the  cause  remanded. 


JEKEMIAH  CLARKE,  Appellant,  v.  J.  W.  FOBSHAT, 

et  al.,  Respondents. 

Affxal,  Stipulatiow  whkn  Dejbegakded.— Where  a  written  stipulation  is  filed 
by  the  parties  in  the  Court  below,  to  govern  the  proceedings  there,  but  has  not 
been  brought  to  the  notice  of  the  Court  for  its  adjudication,  the  appellate  Court 
wiU  not  regard  it. 

BnFUiiATiON  Dibbboabded,  Rkkbdy.— If  the  appellant  has  been  injured  by  a  dis- 
regard of  the  stipulation,  his  remedy  must  first  be  sought  in  the  Court  in  which  it 
was  filed,  or  in  some  Court  of  original  jurisdiction. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District. 

This  complaint  was  filed  the  27th  April,  1852,  and  the  ac- 
tion was  brought  to  recover  a  debt  secured  by  mortgage,  the 
defendants,  White  and  Abel,  claiming  an  interest  in  the  mort- 
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gaged  premises.     It  does  not  appear  that  Bvannan,  the  mort- 
gagee, answered  or  made  any  defence. 

On  the  14th  September,  1863,  the  following  stipulation 
was  filed: 


FOBSHAY 
t?. 

Brannan. 


f 


In  this  case  it  is  agreed  that  judgment  be  entered  for  the 
debt,  interest,  and  costs,  for  plaintiff,  and  the  sale  shall  not 
take  place  before  the  21st  day  of  October,  1852. 

J.  Clabee. 

Thos.  C.  Hambley. 

September  14th,  1853.  The  Court  made  this  de- 
[291]  cree:  That  *the  plaintiff  recover  of  the  defendant, 
Jason  Brannan,  $969  71,  with  interest,  etc. 

That  the  said  Brannan,  Clarke,  White,  and  Abel,  and  all 
persons  claiming  under  them,  to  the  10th  December,  1851, 
be  barred  and  foreclosed  all  claim,  etc,  in  the  mortgaged  prem- 
ises; that  the  same  be  sold  for  the  debt,  etc.,  and  the  surplus, 
if  any)  paid  to  the  said  Clarke,  and  if  sold  for  less  than  the 
debt,  etc.,  then  the  said  Brannan  to  pay  the  plaintiff  the  de- 
ficit, etc. 

From  this  decree  and  judgment,  J.  Clarke,  defendant,  ap- 
pealed. 

Clarke,  Zhylor,  and  Buckley^  for  Appellant. 
Hambly,  for  Respondents. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

A  written  stipulation  between  parties  litigant,  filed  in  the 
lower  Court,  to  govern  the  proceedings  there,  will  not  be 
looked  into  by  the  appellate  Court,  for  the  purpose  of  revis- 
ing the  judgment  below,  where  such  stipulation  has  not  been 
brought  to  the  notice  of  the  Court  below  for  its  adjudication. 

If  the  appellant  has  been  injured  by  a  disregard  of  the 
stipulation,  his  remedy  must  first  be  sought  in  the  court  in 
which  it  was  filed,  or  in  some  court  of  original  jurisdiction. 

Judgment  affirmed. 
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*J.  B.  STONE  et  aL,  Appellants,  v.  J.  M.  FOUSE    [292] 
et  aL,  Respondents. 

Pleading,  Causes  or  Actio*  which  kay  be  United. —The  contract  declared 
on  contained  a  covenant  for  stipulated  damages,  and  by  the  same  contract,  the 
parties  were  constituted  partners.  The  plaintifis  prayed  judgment  for  the  liqui- 
dated damages,  and  for  an  account,  and  dissolution  of  the  partnership.  Defend- 
ant demurred,  assigning  for  cause  that  two  causes  of  action,  the  one  of  legal  and 
the  other  of  equitable  jurisdiction,  could  not  be  joined,  and  the  District  Court 
sustained  the  demurrer.    Held,  that  this  was  error. 

Pabtnxbs,  Actions  by.— Partners  cannot  sue  one  another  at  law,  for  any  of  the 
business  or  undertakings  of  the  partnership.  This  can  only  be  done  in  Chancery, 
by  asking  for  a  dissolution  and  an  account. 

Idkm,  Damages.— If  damages  accrue  in  such  proceedings,  if  liquidated,  they  can 
be  settled  by  the  Court;  if  unliquidated,  by  directing  an  issue  to  have  them  asoer- 


Idsk,  Aoootnmzro  and  Dissolution.— PlaintLflb  cannot  sue  on  this  ooontraot  in  any 
form,  without  seeking  an  account  and  dissolution. 

Appeal  from  the  Tenth  Judicial  District. 

The  complaint  in  this  case  was  founded  upon  an  agreement 
between  the  plaintiffs  and  defendants,  which  is  set  forth  in 
the  complaint,  and  which  states  that  the  plaintiffs  and  de- 
fendants had  formed  a  company,  called  "The  Empire  Water 
and  Mining  Company,"  to  be  held  in  shares,  the  plaintiffs  to 
hold  five  shares,  and  the  defendants  nine  shares,  divided  be- 
tween them,  the  whole  number  making  fourteen  shares,  the 
property  of  the  company.  The  party  of  the  first  part,  the 
plaintiffs,  conveying  to  the  said  defendants,  of  the  second 
part,  nine  shares  of  a  certain  ditch  and  diggings,  known  as 
the  Empire  Water  and  Mining  Company's  property,  (describ- 
ing it,)  and  stipulating  to  complete  the  said  ditch  at  their 
own  expense,  in  such  manner  that  it  shall  convey  from  its 
commencement  to  Grass  Valley  Slide,  the  water  to  be  put 
into  said  ditch  by  defendants;  and  the  party  of  the  second 
part,  thq  defendants,  in  consideration  thereof,  agree  to  con- 
vey to  plaintifis  five  shares,  in  certain  other  ditches  described, 
to  convey  the  water  into  the  above  ditch,  to  which  the  latter 
were  to  be  joined,  to  complete  the  same,  and  to  pay  the  plain- 
tiffs $900,  in  the  manner  set  forth.  It  then  recites  that 
after  the  "execution  of  the  said  instrument,  the  in-  [293] 
ierests  should  be  united,  and  be  under  the  direction 
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and  management  of  managers  chosen  by  the  company.  The 
parties  to  have  their  respective  works  completed  by  the  1st 
December,  1852;  and  in  case  either  party  should  fail  to  per- 
form, they  shall  pay  to  the  other  "  the  sum  of  $1500,  as  liqui- 
dated, fixed,  and  settled  damages." 

The  plaintiffs  aver  performance  on  their  part,  and  allege 
failure  on  the  part  of  defendants:  First,  in  not  constructing 
the  ditches  stipulated  to  be  constructed  and  completed  by 
them,  by  the  1st  December,  by  which  an  action  hath  accrued 
to  the  plaintiffs  to  have  from  defendants  the  sum  of  $1500,  to 
be  by  them  paid,  as  agreed,  by  the  terms  of  the  said  agree- 
ment, for  which  they  pray  judgment,  etc. 

And  further  aver,  that  the  objects  of  the  said  agreement 
have  entirely  failed,  and  said  defendants  have  rendered  it  im- 
possible, by  their  acts,  to  perform  the  said  covenants  in  the 
manner  contemplated  by  the  parties  thereto.  Wherefore 
plaintiffs  pray  the  Court,  that  an  accounting  and  settlement 
be  had  between  the  said  plaintiffs  and  defendants,  and  that 
the  Court  order  and  decree  a  dissolution  of  the  said  company, 
formed  by  said  agreement,  and  that  the  same  be  cancelled, 
and  for  further  relief. 

The  defendants  demurred,  alleging  for  cause,  That  one 
cause  of  action  being  to  recover  damages  for  the  breach  of  a 
contract  set  forth  in  said  complaint,  plaintiffs  claiming  to  re- 
cover under  said  contract;  and  2d,  another  cause  of  action, 
setting  forth  a  failure  of  the  objects  of  the  company,  men- 
tioned in  the  said  complaint,  by  the  default  of  the  defendants, 
and  praying  an  account  and  dissolution  of  said  company,  and 
that  said  contract  be  cancelled;  one  of  said  causes  being 
purely  a  proceeding  at  law,  and  the  other  purely  an  equitable 
proceeding,  the  objects  sought  and  the  relief  claimed,  are 
wholly  incompatible  with  each  other;  the  plaintiffs  in  the  one 
case  relying  upon  and  claiming  under  the  contract,  and  in  the 
other  seeking  to  avoid  and  cancel  it,  thus  claiming  the  benefit 
of  it  for  themselves,  and  at  the  same  time  seeking  to  deprive 
the  defendants  of  it. 

Several  other  causes  of  demurrer  were  assigned,  but  the 
foregoing  was  the  only  one  considered  in  this  Court. 
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*The  Court  below  sustained  the  demurrer,  and  plain-  [294] 
tiffs  appealed. 

No  brief  on  file  for  appellants. 
Sawyer,  for  Respondents. 

The  distinctions  between  legal  and  equitable  proceedings 
remain  unchanged,  and  as  marked  as  ever.  Causes  legal  and 
equitable  have  not  been  consolidated,  only  forms  have  been 
abolished.  (Stat.  Cal.  1850;  Constitution,  p.  30,  art.  vi.,  sec. 
6;  Hays  v.  Vassault,  Cal  Rep.;  Smith  v.  Rowe,  lb.;  N.  T. 
Code  Rep.  1852,  p.  18,  and  note,  also  p.  65-67,  notes;  Lon- 
don v.  Fritz,  5  How.  Pr.  Rep.  188;  3  Code  Rep.  165;  1  Code 
Rep.,  New  Series,  p.  49;  1  lb.  393;  5  How.  Rep.  219.) 

Hetdenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  District  Judge  sustained  the  demurrer,  on  the  ground 
that  one  of  the  plaintiffs'  propositions  for  relief  was  such  as 
can  only  be  sought  in  a  court  of  law,  and  the  other  only  in  a 
court  of  chancery.  In  this  I  think  he  is  clearly  in  error.  Al- 
though the  written  contract  between  the  parties  contains  a 
covenant  for  stipulated  damages,  yet  it  is  by  this  same  con- 
tract that  they  are  constituted  partners,  and  partners  cannot 
sue  one  another  at  law,  in  respect  to  any  of  the  business  or 
undertakings  of  the  partnership. 

It  can  only  be  done  in  chancery,  by  asking  a  dissolution  and 
account.  In  such  a  proceeding,  if  by  the  failure  to  perform 
covenants,  damages  accrue,  which  would  be  legally  considered 
as  liquidated,  they  could  be  easily  adjusted  by  a  court  of 
equity,  and  no  question  would  be  left  for  a  jury  to  pass  upon. 
Or  in  the  event  the  damages  are  held  to  be  unliquidated,  an 
issue  woxdd  be  directed  out  of  chancery,  in  order  to  have  them 
ascertained  by  a  jury.  It  is  very  certain  that  the  plaintiffs 
cannot  sue  upon  this  contract  in  any  form,  without  seeking 
an  account  and  dissolution. 

Judgment  reversed  and  remanded. 
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[295]     "VANDYKE  et  al.,  Appellants,  v.  HEEMAN  and 
BAKTON,  Respondents. 

1  Execution,  Liability  of  Redemption.— Where  land  was  sold  at  sheriffs  sale,  the 
proceeds  of  which  did  not  amount  to  the  whole  judgment,  leaving  a  balance  un- 
paid, and  was  afterwards  redeemed  under  the  statute,  Held,  that  the  party  re- 
deeming (who  was  an  assignee  of  the  judgment  debtor)  web  bound  to  pay  the 
whole  of  the  plaintiffs'  Judgment,  and  not  merely  his  bid  with  interest,  and  18 
per  cart.;  and  that  the  lien  of  the  judgment  continued  till  the  balance  was  paid. 

Appeal  from  the  Sixth  Judicial  District. 

This  case  was  founded  on  a  motion  for  a  mandamus  to 
compel  the  execution  of  a  sheriff's  deed. 

The  facts,  shown  by  the  statement  agreed  upon,  are  as  fol- 
lows: On  the  15th  of  May,  1852,  Paige,  Baker,  andVandusen, 
made  their  note  to  Vandyke  for  $1500,  payable  in  three 
months,  with  interest  at  the  rate  of  three  per  cent,  per  month, 
and  gave  a  mortgage  to  secure  it  on  a  lot  in  Sacramento  city, 
recorded  the  same  day,  at  4£  o'clock  p.m.  On  the  4th  of  Nov- 
ember, 1852,  Vandyke  recovered  judgment  against  said  Paige, 
and  on  the  6th  of  December,  1852,  against  Baker  and  Van- 
dusen,  for  the  amount  of  said  note.  On  the  10th  of  Decem- 
ber, orders  of  sale  were  made,  and  the  sheriff  levied  upon 
the  said  lot,  and  on  the  3d  of  January,  1853,  sold  the  same 
to  Vandyke  for  $1000.  On  the  15th  May,  1853,  Paige,  Baker, 
and  Vandusen,  executed  a  mortgage  on  the  same  premises  to 
Sanborn,  to  secure  a  note  of  $1000,  which  was  recorded  the 
same  day,  at  5  o'clock  P.M.  On  the  7th  of  December,  San- 
born recovered  judgment  on  the  said  note  against  Paige,  and 
on  the  7th  of  February,  1853,  assigned  the  balance  due  there- 
on and  his  mortgage  to  Herman  and  Barton.  On  the  7th  of 
February,  Herman  and  Barton  recovered  judgment  against 
Paige  for  $615  82,  with  interest,  etc.  On  the  11th  of  Feb- 
ruary, 1853,  Herman  and  Barton  served  a  notice  on  the  sheriff 
that  they  redeemed  the  said  lot  and  premises  from  the  sale 
to  Vandyke,  by  virtue  of  their  judgment,  and  the  Sanborn 
judgment  and  mortgage,  and  filed  certified  copies  of  the  judg- 

4  Approved,  McMillan  v.  Richards,  9  Cal.418;  Knight  o.  lair,  Id.  118. 
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ment  and  Sanborn's  mortgage  with  the  sheriff,  and  an 
affidavit  ^showing  the  amount  due  on  their  liens,  then  [296] 
$800  84,  and  paid  the  sheriff  $1224  25,  that  being  the 
amount  bid  at  the  sale  by  Vandyke,  with  18  per  cent,  thereon 
and  interest  to  February  11th,  1853,  the  date  of  the  redemp- 
tion. The  sheriff  refused  to  make  the  deed  to  the  redemp- 
tioners,  who  then  moved  the  Court  for  a  mandamus  to  compel 
him  to  make  it. 

The  Court  decided  that  the  complainants  wero  entitled  to 
the  said  deed,  and  ordered  the  sheriff  to  execute  it  accord- 
ingly; and  defendants  appealed  from  the  order. 

Long  and  Burnett,  for  Appellants. 

Herman  and  Barton  cannot  redeem  without  paying  the 
whole  of  Vandyke's  judgment,  because  Vandyke  is  "  a  pur- 
chaser with  a  lien  prior  to  that  of  the  redemptioners."  The 
stat.  of  1851,  under  which  they  claim  the  right,  provides  that 
the  debtor  or  a  redemptioner  may  redeem  within  six  months 
after  sale,  on  paying  the  purchaser  the  amount  of  his  pur- 
chase, with  18  per  cent,  thereon,  etc.,  "and  if  the  purchaser 
be  also  a  creditor  having  a  lien  prior  to  that  of  the  redemp- 
tioner, the  amount  of  the  lien  with  interest."  Vandyke  was 
a  purchaser,  having  a  prior  lien;  but  it  is  said  by  the  plain- 
tiffs that  his  lien  was  lost  by  the  purchase  of  the  lot,  and  they 
have  cited  cases  from  New  York,  which  do  not  apply,  for  there 
is  no  statute  corresponding  to  that  cited  above  in  New  York. 
If  a  sheriff's  sale  extinguishes  a  lien  for  some  purposes,  it  re- 
mains for  others,  and  will  be  good  for  the  balance  of  the 
judgment  unsatisfied  by  it,  not  only  against  the  property  sold, 
but  against  any  other  real  property  which  defendants  in  the 
judgment  may  acquire.  (Stat.  1851,  sec.  204;  5  Hill,  228;  1 
Spe.  T.  Rep.  77;  4  Cow.  132;  2  Hill,  51.) 

If  the  judgment  debtor  had  redeemed,  would  not  Vandyke's 
judgment  have  continued  its  lien  for  the  balance?  and  if  he 
could  not  divest  the  lien  directly,  the  law  will  not  permit  him 
to  do  it  indirectly,  by  transferring  his  interest  to  another.  H 
he  could  do  this,  a  dishonest  debtor  may  league  with  another, 
stand  by  and  let  his  property  be  bid  off,  and  if  it  become  en- 
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hanced  in  value,  transfer  it,  and  redeem,  and  repossess  him- 
self of  it,  with  all  improvements. 
[297]  *But  we  are  "  a  creditor  with  a  prior  lien"  under  the 
statute.  We  had  a  lien  when  we  purchased:  the  trans- 
fer did  not  divest  it.  Can  the  judgment  debtor,  by  trans- 
ferring his  interest,  get  clear  of  paying  his  debt,  and  the  rate 
of  interest,  agreed  upon,  by  tendering  the  amount  of  his  bid 
and  legal  interest? 

Crocker,  for  Respondent. 

The  redemption  act  is  a  remedial  statute,  and  was  Intended 
to  benefit  the  debtor  by  preventing  a  sacrifice  of  his  property, 
and  also  junior  judgment  creditors,  by  permitting  them  to 
redeem.    (1  Cow.  601;  2  Hill,  58.) 

A  sale  on  execution  extinguishes  the  lien  on  the  land  sold. 
(8  Johns.  Bep.  333;  2  Wend.  297;  7  Cow.  367  and  658.) 

After  a  sale  for  less  than  the  amount  due  on  the  judgment, 
creditors  have  a  right  to  redeem,  and  the  Court  refused  to  sot 
aside  a  sale  on  motion  of  the  judgment  creditor.  (7  Cow.  367. 
See  8  Johns.  333;  1  Cow.  501.) 

A  sale  extinguishes  the  lien  of  the  judgment  for  the  bal- 
ance due;  but  if  the  ddbtor  redeem,  the  sale  becomes  null 
and  void,  and  the  land  may  be  resold  for  the  balance  (5  Hill, 
228);  and  hence  the  debtor  has  the  right  to  redeem  without 
payment  of  the  balance.  And  see  1  Barb.  388,  where  the  sale 
was  upon  a  mortgage. 

Vandyke  had  no  lien  for  the  balance  of  his  judgment,  after 
the  sale,  on  the  lot  sold,  and  was  not,  therefore,  "a  creditor 
having  a  lien."   ( Vide  authorities  cited  above.) 

Under  the  redemption  law,  a  purchaser  has  no  tide  what- 
ever, but  merely  a  lien  till  the  time  of  redemption  expires. 
(7  Cow.  540;  1  Cow.  501.) 

If  the  judgment  be  large,  the  creditor  may  often  sell  de- 
fendant's property  at  a  merely  nominal  price,  and  if  it  cannot 
be  redeemed  without  payment  of  the  whole  judgment,  one 
object  of  the  act,  the  sacrifice  of  property  by  unscrupulous 
creditors,  will  be  defeated. 

So,  where  different  parcels  are  sold  at  different  times  and 
prices,  must  the  whole  balance  of  the  judgment  be  paid  on 

8H 


Oct.  1863.]  Spabkb  v.  Kohleb.  298,  299 

the  redemption  of  either,  leaving  the  others  to  be  redeemed 
on  payment  of  the  bid  only? 

*How  can  the  party  coming  to  redeem  know  the  [298] 
amount  he  has  to  pay?    The  balance  may  have  been 
paid,  compromised,  released,  etc.,  and  no  affidavit  showing 
the  amount  due,  as  in  other  cases.     (See  stat.  1851,  98  sec. 
234.) 

The  New  York  statutes  are  substantially  the  same  with 
ours.  (2  Hill,  64.)  The  respondents  claim  as  creditors,  not 
as  grantees. 

Heypenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  sum  paid  to  the  sheriff  to  redeem  the  land  was  insuf- 
ficient for  that  object.  The  whole  amount  of  Vandyke's 
judgment,  with  interest,  should  have  been  paid.  The  lan- 
guage of  the  statute  is  explicit.  If  the  interpretation  in- 
sisted upon  by  the  respondents  be  correct,  that  by  the  pur- 
chase of  the  property  the  lien  of  the  creditor  purchasing  is 
gone,  even  for  the  purpose  of  a  redemption,  then  the  statute 
would  have  no  meaning  whatever. 

The  legal  rules  of  construction  are  opposed  to  such  a  the- 
ory, and  require  effect  to  be  given  to  statutes  even  of  doubtful 
meaning. 

The  judgment  reversed. 


♦HABVEY  SPARKS,  Respondent,  v.  T.  D.  KOHLER,  [299] 
and  DAVID  C.  BRODERICE,  Appellants. 

*  Wmoss,  OoMtmauat  or.— A  co-defendant  is  not  a  competent  witness,  under  the 

423d  section  of  the  Practice  Act,  upon  an  issue  where  his  testimony  would  enure 

to  his  own  benefit. 
Oo-DsmDAitT,  when  Cohpxtknt— He  would  be  a  oompetent  witness  to  show  that 

his  co-defendant  was  not  his  partner,  for  this,  in  a  legal  point  of  view,  would  be 

against  his  interest. 

*  Cited,  Jairohild  v.  Amshangh,  22  Cal.  574.   Distinguished,  Oeller  v.  Huflkker,  1 
Her.  27.    See  Johnson  v.  Henderson,  post  368;  Buckley  v.  Manife,  post  441. 
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Idem,  wnmr  LzooxpiXBrr.— Bat  to  show  error  in  the  Court  below,  rejecting  such 

witness  for  incompetency,  the  record  should  show  the  specific  purpose  for  which 

he  is  offered. 
Idem,  whdt  PBonciXT  BnsarED.— Where  each  oo-deJendsnt  wss  oslled  generally 

as  a  witness,  and  he  was  clearly  incompetent  on  one  of  the  issues,  ifett,  thst  the 

Court  below  properly  rejected  him. 

Appeal  from  the  Fourth  Judicial  District. 

The  complaint  stated,  that  the  defendants,  on  the  3d  May, 
1850,  by  the  names  of  T.  D.  Kohler  A  Co.,  for  value  received, 
made  and  delivered  their  promissory  note  to  James  Hagan, 
wherein  they  promised  to  pay  to  the  said  Hagan,  $3030  for 
cash  lent;  that  said  Hagan  on  the  11th  December,  1851,  for 
value  received,  endorsed  and  delivered  the  said  promissory 
note  to  the  plaintiff;  that  the  whole  of  said  note,  principal 
and  interest,  is  due  and  unpaid.  Wherefore,  plaintiff  prays 
judgment  for  the  said  sum  of  $3030  and  interest. 

David  G.  Broderick  answered  separately,  and  traversed  all 
the  allegations  of  said  complaint,  and  says  they  are  untrue; 
and  denies  that  he  and  his  co-defendant  Kohler,  on  the  3d 
May,  by  the  name  of  T.  D.  Kohler  &  Co.,  made  and  delivered 
their  promissory  note  to  James  Hagan;  that  he  is  not  in- 
debted to  said  plaintiff  in  the  sum  of  $3030,  or  in  any  other 
sum,  and  prays  to  be  discharged,  and  for  judgment  for  costs, 
etc. 

T.  D.  Kohler  answered  separately,  and  says  that  each  and 
every  of  the  allegations  of  said  complaint  are  untrue;  denies 
that  he  and  his  co-defendant  Broderick,  by  the  name  of 
Kohler  &  Co.,  executed  and  delivered  their  promissory  note 
to  James  Hagan,  and  denies  all  indebtedness  to  plaintiff;  and 
further  says,  that  the  note  mentioned  in  said  complaint  is  not 
his  act  and  deed;  but  that  the  same  has  been  altered 
[300]  and  changed,  and  is  a  forgery  *and  fraud  in  fact  and  in 
law,  and  that  said  plaintiff  and  Hagan  had  due  notice 
thereof,  and  has  combined,  etc.,  to  defraud  this  defendant, 
and  prays  to  be  discharged,  etc. 

The  cause  was  submitted  to  a  jury,  who  found  for  plaintiff, 
$3724  79,  and  judgment  was  entered  accordingly.  A  motion 
for  a  new  trial  was  made  and  causes  assigned,  which  the  Court 
overruled,  and  defendant  appealed. 
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Several  witnesses  were  called  to  prove  the  partnership,  and 
for  and  against  the  validity  of  the  note;  which  being  facts  for 
the  jury,  and  by  them  passed  upon  without  exception,  it  is 
not  necessary  to  report.  But  in  the  course  of  the  trial,  de- 
fendants offered  D.  C.  Broderick,  to  testify  in  behalf  of  his 
co-defendant;  which  the  Court  ruled  out,  and  exception  was 
taken  by  defendants'  counsel;  and  at  a  subsequent  stage  of 
the  proceeding,  the  "defendants  offered  to  prove,  by  T.  D. 
Kohler,  that  his  co-defendant,  D.  C.  Broderick,  was  not 
chargeable  upon  the  due-bill,  by  showing  by  him  that  the 
words  f&  Co.9  were  not  placed  on  the  note  by  him,  but  had 
been  added  after  making  of  the  note,  without  his  knowledge 
or  consent;*9  to  which  plaintiff  objected,  and  the  Court  ex- 
cluded the  witness.    Defendants  excepted. 

,  for  Appellants. 


The  Court  erred  in  excluding  T.  D.  Kohler  when  called  as 
a  witness  by  his  co-defendant,  who  had  a  right  to  examine 
him  as  to  the  point  for  which  he  was  offered,  if  not  upon  the 
whole  case.  (See  Pr.  Act,  title  XI.,  ch.  3,  sec.  423;  Bower. 
Chandler,  Cal.  Bep.  169;  Farmers*  &  Mechanics*  Bank  v. 
Wilburn  et  al.,  1  Co.  Bep.,  N.  S.,  61;  5  Howard,  296;  and 
1  Co.  Bep.,  N.  S.,  35;  Mayor  of  New  York,  1  Co.  Bep.,  N.  S., 
86;  5  How.  40;  and  1  Cal.  61;  3  Code  Bep.  177.) 

Halleck9  Peachy,  and  Sittings,  for  Bespondent. 

Neither  of  the  defendants  was  admissible  as  a  witness  for 
the  other,  because  the  testimony  of  one  would  not  operate  to 
discharge  his  co-defendant,  without  also  discharging  himself. 
Being  sued  on  a  joint  contract,  they  could  not  be  separated 
in  the  judgment;  and  though  the  Practice  Act,  section  145, 
provides  that  separate  judgments  may  be  given,  the  following 
section  contemplates  that  this  severance  should  only 
take  place  "  whenever  a  "several  judgment  is  proper.99  [301] 
In  this  case  the  suit  is  joint:  both  are  liable  jointly, 
or  the  whole  must  fail.    (Chitty  Plead.  44.) 

So  the  Practice  Act,  sec.  423,  p.  118,  provides  that  the  ex- 
amination of  one  co-plaintiff  for  another  "  shall  not  be  used 
in  behalf  of  the  party  examined,,  exoept  as  against  the  exam- 
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iuing  party."  If  his  testimony  most  necessarily  be  used  in 
his  own  behalf  as  well  as  for  his  co-defendant,  he  must  be 
incompetent.  If  the  object  for  which  Kohler  was  offered  was 
true,  and  as  testified  to  by  him,  the  alteration  of  the  note,  it 
would  render  it  void  against  both  defendants.  (Ohit.  on  Bills, 
181.)    He  was  therefore  rightly  excluded. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Murray,  Chief  Justice,  concurred. 

As  has  been  frequently  determined  in  cases  heretofore,  we 
cannot  revise  the  finding  of  the  jury  upon  the  facts. 

The  only  question  for  consideration  is  whether  the  District 
Court  erred  in  refusing  to  allow  the  two  defendants  to  give 
evidence  for  each  other. 

Section  423  of  the  Practice  Act  declares:  "A  party  may  be 
examined  on  the  part  of  his  co-plaintiff,  or  co-defendant;  but 
the  examination  thus  taken  shall  not  be  used  on  behalf  of 
the  party  examined,  except  as  against  the  examining  party/' 

The  defendants  answered  separately.  The  issue  raised  by 
the  answer  of  Kohler  is,  that  the  note  given  by  him  had  been 
altered  in  a  material  part,  and  was  therefore  a  forgery.  This 
defence,  if  sustained  by  proof,  would  be  fatal  to  any  recovery 
whatever  on  the  paper,  and  neither  of  the  defendants  could 
properly  be  permitted  to  give  evidence  on  this  point  for  one 
another,  because  the  defence  must  equally  avail  the  party 
giving  evidence.  According  to  the  case  as  made,  this  was 
the  only  question  upon  which  Broderick  could  be  called  to 
give  evidence  for  Kohler,  and  it  was  therefore  properly  de- 
cided that  he  was  incompetent. 

The  answer  of  Broderick  is  a  general  denial,  amounting  to 
the  general  issue  at  common  law,  and  this  put  the  plaintiff 
not  only  upon  the  proof  of  the  execution  of  the  note,  but  also 
upon  the  proof  of  the  partnership,  or  of  the  authority  of 
Kohler  to  involve  Broderick  in  the  same  liability.  It  appears 
also  from  the  evidence,  that  this  was  a  contested  ques- 
tion. 
[302J  *It  sometimes  happens  that  a  witness  may  be  com- 
petent for  one  purpose,  and  incompetent  for  others; 
and  so  it  seems  to  be  the  case  here,  for  although  Kohler  could 
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not  be  allowed  to  testify  anything  which  would  tend  to  prove 
that  the  note  had  been  altered,  yet  he  might  very  well  have 
been  permitted  to  show  that  Broderick  was  not  his  partner. 
Upon  this  question,  in  a  legal  point  of  view,  his  interest  would 
be  directly  in  favor  of  making  Broderick  share  the  liability. 

But  in  order  to  show  error  in  the  refusal  of  the  Court  to 
let  Kohler  give  this  evidence,  the  record  ought  to  show  that 
he  was  proposed  specifically  for  that  purpose.  As  it  appears, 
however,  he  was  called  generally  as  a  witness,  and  being 
clearly  incompetent  as  such,  the  Court  below  was  correct  in 
excluding  him. 

Judgment  affirmed. 


HOSTLER,  Bespondent,  v.  HATS,  Appellant. 

Estoppel,  who  Bound  bt.— Although  it  is  generally  true  that  estoppels  bind  only 
parties  and  privies,  yet  even  parol  admissions  may  be  conclusive,  where  they  have 
had  the  effect  of  inducing  another  to  alter  his  condition.  * 

Idem,  bt  Declarations  or  Pakty.  —  P.,  in  possession  of  a  vessel,  appoints  a 
master.  The  plaintiff  (who  sets  np  a  claim  to  the  vessel)  entered  into  a  charter- 
party  with  P.,  and  by  it  acknowledges  him  to  bo  owner,  and  H.,  the  master  ap- 
pointed by  P.,  to  be  master  of  the  vessel.  After  the  charter-party,  the  declared 
owner  of  the  vessel  became  the  debtor  of  the  master,  who  attached  the  vessel  for 
his  debt.  The  plaintiff  brought  this  action  against  the  sheriff,  to  recover  the  ves- 
sel held  under  the  attachment  Held,  that  where  one  permits  another  to  deal  with 
his  properly  as  if  it  belonged  to  the  latter,  and  by  his  declarations  permits  others 
to  be  misled,  such  declarations  must  be  considered  as  addressed  to  every  one  in 
particular  who  may  give  credit  upon  the  strength  of  them,  and  the  party  making 
them  must  be  concluded. 

Idem,  Bepbebentatioxs  or  Pabty  Conclusive.— In  such  oases  the  party  is  estop- 
ped, on  grounds  of  good  faith  and  publio  policy,  from  repudiating  his  own  repre- 
sentations. 

1  Idem,  whew  to  be  Pleaded.— A  technical  estoppel  only  is  required  to  be  specially 
pleaded,  which  is  only  by  deed  to  the  party  pleading,  or  to  one  under  whom  he 
claims,  or  by  matter  of  record. 

Appeal  from  the  Superior  Court  of  San  Francisco. 

The  plaintiff  complained  that  he,  being  the  sole 
owner  of  the  *barque  Orion,  her  tackle,  etc.,  of  the  [303] 
value  of  $10,000,  the  defendant,  (the  sheriff  of  the 

1  F*pWfa^,  Kandreau  t>.  Downey,  23  OaL  887. 
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county,)  on  the day  of  ,  wrongfully  seised  and 

took  said  barque,  and  unlawfully  detains  the  same,  to  his 
damage,  etc.,  and  prays  judgment  for  the  return  thereof,  etc. 

Defendant,  answering,  says  that  by  virtue  of  an  attachment 
issued  out  of  this  Court,  at  the  suit  of  William  H.  T.  Haines 
against  Jno.  Q.  Powett,  he,  on  the  25th  April,  1853,  attached 
the  said  barque  Orion  as  the  property  of,  and  liable  for  the 
debt  claimed  to  be  due  from,  the  said  Powett  to  the  said 
Haines;  and  avers  that  it  was  liable  for  the  said  debt,  and 
that  the  seizure  was  not  wrongful  but  legal — and  prays  judg- 
ment, etc. 

A  jury  was  waived,  and  the  case  was  tried  by  the  Court. 

The  following  facts  were  admitted,  as  appears  by  the  state- 
ment agreed  upon: 

That  on  the  31st  March,  1852,  plaintiff  purchased  the  barque 
Orion  at  a  marshal's  sale,  and  paid  therefor  $3150;  and  re- 
ceived the  marshal's  bill  of  sale  therefor,  which  he  now  holds. 
That  the  ship's  papers  stand  in  the  name  of  the  plaintiff. 
That  after  <the  purchase,  plaintiff  agreed  with  one  John  Q. 
Powett,  that  when  he  would  pay  the  cost  and  expenses  of  the 
vessel,  with  interest,  and  also  moneys  then  due  from  Powett 
to  plaintiff,  the  plaintiff  would  convey  the  vessel  to  Powett, 
and  that  in  the  meantime  Powett  might  make  use  of  it.  That 
on  the  27th  October,  the  plaintiff  and  Powett  entered  into  a 
charter-party,  (marked  A,)  and  on  the  2d  November,  1853, 
Powett  appointed  William  H.  T.  Haines  master  of  said 
barque,  with  the  knowledge  and  consent  of  the  plaintiff. 

Plaintiff  proved  that  the  barque  sailed  from  San  Francisco 
on  the  1st  November,  1852,  that  said  Haines  was  the  master, 
appointed  by  Powett  with  the  sanction  of  plaintiff.  That 
three  or  four  days  after  the  barque  sailed,  the  witness,  at  the 
request  of  plaintiff,  told  Haines  that  the  plaintiff  was  the 
owner,  and  that  Powett  was  not  the  owner;  and  the  witness, 
who  was  the  plaintiff's  cashier,  said  further,  that  Powett  had 
no  money  to  his  credit  with  the  plaintiff  since  1851. 

Defendant  proved  by  John  Henderson,  that  in  April,  1852, 

plaintiff  put  him  in  charge  of  the  Orion,  and  paid  him  wages 

till  October  of  the  same  year.     In  October,  the  plain- 

[304]  tiff  informed  "witness  that  John  Q.  Powett  was  the 
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owner  of  the  barque,  and  that,  therefore,  witness  mast 
look  to  Powett  for  his  wages.    That  on  the  1st  November, 

1852,  witness  called  on  plaintiff  for  the  wages  due  him  up  to 
that  date,  and  plaintiff  refused  to  pay  him,  assigning  for  a 
reason  that  he  must  look  to  Powett,  the  owner  of  the  vessel. 
Witness  then  demanded  his  wages  of  Powett,  who  took  him 
to  plaintiff's  office,  and  after  some  conversation  between  plain- 
tiff and  Powett,  witness  was  paid  by  plaintiff's  cashier. 

The  cashier  testified  that  he  paid  Henderson  out  of  plain- 
tiff's money. 

Henderson  further  testified  that  he  sailed  the  vessel  on  the 
6th  November,  1852,  as  mate;  that  she  returned  in  April, 

1853,  and  that  plaintiff  paid  him  off;  that  all  the  wages  he 
had  ever  earned  on  board  the  vessel  had  been  paid  by  plain- 
tiff, who  with  his  partner  were  consignees  of  the  vessel. 

Haines  was  called  by  defendant,  (and  objected  to,  the  seiz- 
ure of  the  vessel  having  been  made  at  his  suit;  but  admitted 
by  the  Court,)  and  testified  that  on  the  5th  November,  1852, 
Leidham  (plaintiff's  cashier)  told  him  that  the  bill  of  sale  and 
ship's  papers  stood  in  plaintiff's  name;  that  the  plaintiff  had 
not  had  time  to  make  out  Powett's  papers.  That  the  vessel 
was  attached  by  him  for  money  loaned  to  Powett  some  two  or 
three  days  before  the  vessel  sailed,  in  November,  1852,  and 
that  he  had  directed  the  Orion  to  be  seized  under  said  attach- 
ment. That  he  had  no  information  from  any  one,  of  the  Orion 
being  the  property  of  the  plaintiff,  till  after  his  return  with 
her  to  this  port,  in  April  last;  that  he  understood,  from  the 
remarks  of  Leidham,  not  that  the  vessel  was  the  property  of 
the  plaintiff,  but  that  it  stood  in  his  name,  in  consequence  of 
the  accounts  between  the  plaintiff  and  Powett  being  unsettled 
through  want  of  time. 

The  charter-party  referred  to  above,  is  dated  27th  October, 
1852,  made  between  John  Q.  Powett,  owner  of  the  good  ship 
Orion,  etc.,  now  in  the  port  of  San  Francisco,  whereof  W. 
H.  T.  Haines  is  master,  and  Hostler,  Baines  &  Co.,  of,  etc., 
charterers,  etc.,  for  a  voyage  to  Eealejo.  The  charterers  agree 
to  load  the  vessel,  pay  freight,  etc.,  as  specified.  The  cargo 
was  consigned  to  Hostler  and  Baines,  shown  by  bill  of  lad- 
ing, etc. 
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The  Court  found  that  the  seizure  on  the  28th  April, 
[305]  1863,  was  *made  by  defendant  at  the  request  of  W.  H. 
T.  Haines,  as  the  property  of  Powett,  and  that  at  the 
time  of  the  seizure,  the  plaintiff  was,  and  now  is,  the  sole 
owner  of  the  said  vessel  Orion,  her  tackle,  etc.,  and  that 
plaintiff  is  entitled  to  the  possession  of  said  vessel.  And 
judgment  ordered  accordingly,  and  writ  of  possession.  De- 
fendant appealed. 

Burnett  and  Qorham,  for  Appellant. 

The  respondent  is  estopped  by  his  deed  and  his  declara- 
tions, from  contesting  the  ownership  of  the  vessel  in  Powett, 
as  against  third  persons,  dealing  with  Powett  in  good  faith, 
and  in  ignorance  of  the  title  being  in  the  respondent.  (3  Hill, 
216,  and  cases  cited;  2  Comp.  341;  15  Pick.  40.) 

Botts  and  Emmeti,  for  Bespondent. 

The  estoppel  raised  by  the  appellant  should  have  been 
pleaded,  and  not  being  on  the  record,  cannot  be  entertained. 
(See  1  Saund.  Plead,  and  Ev.  38,  and  cases  cited.) 

The  property  is  plaintiff's.  Can  any  dealings  between  Pow- 
ett and  a  third  party  authorize  the  property  of  the  third  party 
to  be  levied  upon  at  the  suit  of  a  creditor  of  Powett's?  The 
parties  are  Hostler  and  Hays,  and  Hays  cannot  divest  Hostler 
of  his  property  in  this  issue,  nor  can  the  claim  of  Hays  upon 
Powett  authorize  this  attachment.  The  doctrine  of  estoppel 
applies,  alone  to  purchasers  and  owners,  and  prohibits  the 
setting  up  of  one  title  against  another.  But  it  never  was  ex- 
tended to  general  creditors,  so  as  to  give  them  the  right  to 
attach  or  take  in  execution  property  thus  situated.  (See  3 
Hill,  cited  above.) 

An  admission,  to  work  a  forfeiture,  must,  1st,  be  inconsist- 
ent with  the  claim  of  the  owner;  2d,  the  other  party  must 
have  acted  upon  it;  and  3d,  it  must  appear  that  if  disproved, 
the  party  acting  upon  the  faith  of  it  would  be  injured.  (lb. 
and  8  Wend.  488.)  It  must  have  been  designed  to  influence 
the  party  acting  upon  it — (lb.,  per  Nelson,  Jus.) — made  with 
reference  to  the  contemplated  action.  One  man  cannot  have 
the  advantage  of  an  admission  made  to  another.     (Haine  v. 
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Rogers,  9  Bain.  &  Cross.)  There  is  in  this  case,  that  is,  no 
more  is  exhibited  than  &  prima  facie  inference  of  title,  arising 
out  of  the  transaction,  but  open  to  explanation  by  Host- 
ler. If  Powett  were  to  refuse  to  surrender  *the  ves-  [306] 
sel,  haying  never  paid  a  cent  of  the  purchase-money, 
and  Hostler  were  to  sue  him,  and  could  show  the  facts  ad- 
mitted, would  he  be  estopped  by  the  charter-party?  If  not, 
is  Haines  his  creditor  in  better  position?  Can  Powett's  cred~ 
itors  claim  in  that  capacity  what  the  debtor  himself  could 
not? 

But  the  doctrine  of  estoppel  rests  upon  facts,  and  the  facts 
of  this  case  have  been  found  by  the  Court. 

Barrett,  in  reply. 

Hostler,  in  his  suit,  charges  that  Hays  had  taken  and  carried 
away  his  property;  this  Hays  denies.  How  can  an  estoppel 
be  pleaded  to  statements  which  are  not  alleged  in  the  com- 
plaint? The  acts  and  declarations  of  Hostler  came  out  on  the 
trial,  in  proof  that  he  was  the  owner  of  the  vessel  in  April, 
1852.  Hays  then  proved  that  he,  long  after,  had  ceased  to 
be  owner.  Powett  was  bound  by  his  acts  and  by  the  charter- 
party,  so  was  Hostler:  if  one  could  not  deny  ownership 
neither  could  the  other.  Under  the  charter-party,  Hostler 
could  have  declared  against  Powett,  and  enforced  the  voyage. 
If  so,  could  he  at  the  same  time  have  claimed  the  ownership? 
And  after  putting  Powett  in  possession,  and  acknowledging 
him  sole  owner,  could  Hostler  set  up  a  secret  lien,  one  known 
only  between  themselves,  the  latter  all  the  while  in  possession 
and  controlling  the  property? 

The  property  has  not  been  admitted  to  be  the  plaintiff's, 
since  April,  1852.  The  parties  then  settled  the  matter,  and 
neither  can  now  unsettle  it  for  the  other,  nor  both  as  regards 
creditors. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

There  is  no  dispute  in  this  case  as  to  the  material  facts. 
The  question  is,  whether  the  Court  below  decided  the  law 
oorrectly  upon  the  facts? 
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The  appellant's  counsel  relies  mainly  upon  the  doctrine  of 
estoppel,  which,  it  is  insisted,  applies  to  this  case,  because  in 
the  deed  of  charter-party  executed  by  the  plaintiff,  he  admits 
that  the  vessel  is  the  property  of  Powett,  and  this  admission 
came  directly  to  the  knowledge  of  Haines  as  master  of  the 
vessel,  and  induced  him  to  give  credit  to  Powett. 

The  sense  of  estoppel  is,  that  a  man,  for  the  sake  of 
[307]  good  faith  *and  fair  dealing,  ought  to  be  estopped  from 
saying  that  to  be  false  which,  by  his  means,  has  be- 
come accredited  for  truth,  and  by  his  representations  has  led 
others  to  act.  (4  Kent.)  Although  it  is  generally  true  that 
estoppels  bind  only  parties  and  privies,  yet  even  parol  ad- 
missions may  be  conclusive  where  they  have  had  the  effect  of 
inducing  another  to  alter  his  condition. 

In  this  case,  Haines  is  appointed  master  of  the  vessel  by 
Powett,  who  is  in  possession.  After  that,  the  plaintiff  enters 
into  the  charter-party,  and  by  it  acknowledges  Powett  to  be 
owner  and  Haines  to  be  master,  and  stipulates  to  pay  Powett 
for  the  charter. 

The  charter  describes  the  voyage,  and  was  necessary  for 
the  direction  of  the  master.  The  presumption  necessarily 
arises  that  it  was  in  his  possession.  After  the  execution  of 
the  charter,  Powett,  the  declared  owner,  becomes  the  debtor 
of  the  master. 

It  is  a  general  presumption  that  a  debtor  is  trusted  upon 
the  faith  of  his  property,  and  his  possession  of  property  is 
prima  facie  proof  of  ownership.  Where,  therefore,  one  per- 
mits another  to  deal  with  his  property  as  if  it  belonged  to 
the  latter,  and  by  his  declarations  permits  others  to  be  mis- 
led, such  declarations  must  be  considered  as  addressed  to 
every  one  in  particular  who  may  give  credit  upon  the  strength 
of  them,  and  the  party  making  them  must  be  concluded. 

This  is  the  same  case  as  where  a  man  holds  out  to  the  world 
that  a  certain  woman  is  his  wife:  in  a  suit  for  her  debts,  he 
will  not  be  allowed  to  deny  the  marriage. 

So  if  a  party  permits  his  name  to  be  used  as  one  of  a  co- 
partnership, he  is  liable  to  a  stranger  who  believed  him  to 
be  a  partner.  In  all  such  cases,  says  Greenleaf,  the  party  is 
estopped,  on  grounds  of  public  policy  and  good  faith,  from 
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repudiating  his  own  representations.    (1  Greenleaf  Ev.,  sec. 
207.) 

It  is,  however,  insisted  that  if  the  charter-party  is  to  ope- 
rate as  an  estoppel,  it  ought  to  have  been  specially  pleaded. 

It  is  well  settled  that  only  a  technical  estoppel  is  required 
to  be  specially  pleaded,  and  a  technical  estoppel  is  by  deed 
to  the  party  pleading,  or  to  one  under  whom  he  claims,  or  by 
matter  of  record.  Here  the  charter-party  is  not  made  to 
Haines  or  the  defendant.  It  is  only  that  one  of  the 
recitals  in  that  instrument,  *coming  to  the  knowledge  [308] 
of  Haines,  and  presumptively  inducing  him  to  give 
credit  to  Powett,  must  operate  by  way  of  estoppel  against 
the  plaintiff,  because  in  good  conscience  he  ought  not  to  be 
permitted  to  gainsay  his  admission.  It  is  not,  therefore,  a 
technical  estoppel.  In  the  case  of  the  Welland  Canal  Oo.  v. 
Hathaway,  8  Wend.  480,  upon  this  point,  Judge  Nelson  says: 
"  The  acts  set  up  in  this  case,  it  is  not  pretended,  constitute 
a  technical  estoppel,  which  can  only  be  by  deed  or  matter  of 
record,  but  it  is  said  they  should  operate  by  way  of  estoppel, 
an  estoppel  in  pais.  Such  estoppels  cannot  be  pleaded,  but 
are  given  in  evidence  to  the  court  and  jury,  and  may  operate 
as  effectually  as  a  technical  estoppel,  under  the  direction  of 
the  Court."  And  to  sustain  this  position,  he  cites  Coke  lit., 
Yin.  Abr.,  and  other  respectable  authorities. 

There  is  no  doubt  that  such  is  the  correct  rule,  and  under 
the  issue,  made  up  in  this  case,  the  defence  was  properly  ad- 
missible 

It  results  from  this  opinion,  that  the  judgment  of  the  Court 
below  must  be  reversed,  and  judgment  here  rendered  for  the 
defendant. 

Decreed  accordingly. 
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[309]   *GELSTON,  Bespondent,  v.  WHTTESIDES  et  al., 

Appellants. 

1  iOTTNonoir  Bond,  Aotiow  on.— In  an  action  on  an  injunction  bond,  the  judg- 
ment of  dissolution  is  conclusive,  and  the  only  question  is  the  amount  of  dam- 
age sustained. 

Idem,  what  host  be  Show*.— But  where  an  injunction  is  dissolved,  and  the  suit 
in  which  it  issued  is  dismissed  by  the  action  of  the  party,  this  is  no  admi—inn 
that  the  injunction  was  improperly  sued  out.  In  such  case,  to  mMnfauw  an  action 
on  the  bond,  it  must  be  shown  that  there  was  no  proper  cause  for  the  injunction. 

Appeal  from  the  Sixth  Judicial  District. 

This  action  was  brought  against  defendants,  on  an  injunc- 
tion bond.  Plaintiff  averred  that  he  was  lawfully  seised  of  a 
certain  tract  of  land,  describing  it,  and  engaged  in  cultivating 
it,  etc.  That  on  the  6th  January,  1861,  the  defendants  pro- 
cured the  injunction  to  be  issued,  restraining  him  from  fenc- 
ing, improving,  etc.,  the  said  premises;  and  that  to  procure 
the  same,  the  said  defendants  made  their  bond  to  plaintiff  in 
the  penalty  of  $5000.  That  the  injunction  was  set  aside  and 
dismissed,  on  the  9th  of  June,  1851,  by  the  Court;  that  by 
reason  thereof  he  had  sustained  damage,  whereby  he  became 
entitled  to  the  said  penal  sum  of  $5000,  for  which  he  prayed 
judgment,  etc. 

The  answer  of  defendants  denies  that  plaintiff  was  the  law- 
ful owner  of  the  premises,  and  avers  that  they  had  good  right 
to  the  said  injunction,  and  that  the  same  was  not  dismissed 
by  order  of  the  Court,  but  by  the  consent  and  act  of  these 
defendants,  and  denies  the  damage  claimed,  etc. 

The  record,  and  other  evidence,  is  voluminous  in  this  case, 
but  it  is  deemed  unnecessary  to  report  it,  as  the  cause  turned, 
in  this  Court,  upon  the  distinction  between  the  case  of  an  in- 
junction dissolved  by  the  Court,  improperly  issued  out,  or 
improperly  obtained,  and  one  dismissed  by  the  act  of  the 
parties. 

In  this  case,  the  injunction  was  dismissed  on  the  party's 
own  motion.    Plaintiff  then  commenced  this  action. 

1  Overruled,  Bowling  v.  Polaek,  18  OaL,  637. 
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The  Court  charged  the  jury,  that  the  only  question  they  had 
to  decide  was,  whether  any  damage  had  been  sustained  by  the 
plaintiff,  by  reason  of  the  injunction;  that  the  question  of  title 
was  not  for  their  consideration,  as  the  issue  should  be 
narrowed  *exclusively  to  the  question  in  regard  to  the  [310] 
legal  damages,  if  any,  proved  to  have  been  sustained 
by  the  plaintiff.  But  in  the  consideration  of  the  question  of 
damages,  they  should  not  regard  consequential  damages,  but 
merely  such  as  legitimately  flowed  from  the  act  of  issuing  the 
injunction.     Defendants  excepted  to  the  charge. 

The  jury  found  for  plaintiff  $1750  damages,  for  which 
judgment  was  entered,  and  defendants  appealed,  the  Court 
having  denied  a  rehearing. 

Williams,  for  Appellants. 

The  Court  erred  in  charging  that  the  only  question  for  the 
determination  of  the  jury  was  what  damages  plaintiff  had 
sustained,  without  regard  to  his  right  to  the  land,  or  whether 
he  had  any  or  not;  and  in  rejecting  our  evidence  of  title.  If 
we  had  title,  we  had  a  right  to  issue  the  injunction;  but  the 
Court  ruled  out  all  evidence  of  title,  and  defendants  had 
none;  nor  was  it  shown  that  the  injunction  was  improperly 
or  illegally  issued. 

Saunders,  for  Respondent. 

The  record  shows  that  the  injunction  suit  was  diseased  by 
the  defendants,  or  rather  by  the  order  and  judgment  of  the 
Court,  on  their  motion.  This  gave  the  plaintiff  his  right  of 
action.  The  defendants  did  not  show  title  or  possession  in 
Sutter,  under  whom  they  claimed;  and  it  was  shown  that 
plaintiff  was  in  possession  since  1849,  and  had  purchased 
Sutter's  claim  to  the  fifty  acres  in  controversy;  and  the  Court 
properly  refused  to  instruct  the  jury  in  regard  to  defendants' 
title. 

Plaintiff's  right  to  action  was  complete,  on  the  dismissal  of 
the  injunction  suit,  for  he  was  in  actual  possession,  claiming 
and  holding  the  land  as  his  own,  and  the  damages  are  con- 
fined to  the  injury  done  to  his  possession.  Suppose  the  de- 
fendants ha/i  an  unquestionable  title,  the  respondent  was  in 
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lawful  possession,  and  he  may  have  been  a  lessee  for  a  term, 
or  tenant  of  the  holder  in  fee,  without  notice:  he  would,  even 
in  such  case,  be  entitled  to  all  the  damages  recovered. 

The  condition  of  an  injunction  bond  is  broken  by  a  disso- 
lution in  part,  as  well  as  by  a  total  dissolution.  (White  t?. 
Clay,  Leigh,  68.) 

[311]       *Heydenfeldt,  Justice,  delivered  the  opinion  of  the 
Court.    Wells,  Justice,  concurred. 

Damages  may  be  recovered  on  an  injunction  bond,  when 
the  injunction  has  been  improperly  sued  out;  and  where  an 
injunction  is  dissolved,  the  judgment  of  dissolution  is  con- 
clusive; and  in  a  suit  upon  the  bond,  the  only  quest.' on  is  the 
amount  of  damages  sustained.  But  where  an  injunction  is 
dissolved,  and  the  suit  in  which  it  issued  is  dismissed  by  the 
action  of  the  party  who  obtained  it,  it  is  no  admission  that 
the  injunction  was  improperly  sued  out.  It  evinces,  at  least, 
but  an  unwillingness  further  to  prosecute  the  writ.  When, 
in  such  a  case,  therefore,  a  suit  is  brought  on  the  injunction 
bond,  it  is  necessary,  in  order  to  maintain  the  action,  that  it 
should  be  shown  that  there  was  no  proper  cause  for  the  in- 
junction. 

The  Court  therefore  erred  in  instructing  the  jury  that  the 
issue  should  be  narrowed  exclusively  to  the  question  of 
damages. 

The  judgment  is  reversed,  and  the  cause  remanded. 


[312]     *MAET  KASHAW,  Appellant,  v.  ISBAEL  KA- 
SHAW, G.  T.  BALDWIN,  E.  BABTLBTT,  and  E. 

H.  VANCE,  Bespondents. 

Pasties,  when  Wife  may  Sua  Alohe.— The  Practice  Act  permits  the  wife  to  bos 
alone,  when  the  action  is  between  herself  and  her  husband.  If  it  is  necessary  to 
introduce  other  parties,  their  introduction  cannot  affect  her  right. 

Husband  and  Wot,  Statute  Construed.— The  object  of  the  act  is  to  tike  away 
the  necessity  of  suing  by  proehein  ami,  and  being  *  remedial  statute,  must  be 
beneficially  construed. 
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1  Idem,  Division  or  Common  Pbofebty.— Upon  the  dissolution  of  a  marriage 
by  a  Court  of  competent  Jurisdiction,  the  act,  in  relation  to  husband  and  wife, 
directe  that  the  common  property  shall  be  equally  divided  between  the  parties, 
and  that  the  Court  granting  the  decree  shall  make  such  order  for  the  division 
thereof.  Held,  that  a  partition  of  the  common  property  is  one  of  the  direct  re- 
sults of  a  decree  for  divorce,  and  is  part  and  parcel  of  the  decree  to  be  rendered, 
and  one  of  the  proper  subjeots  of  the  action. 

iDfcM,  Common  Pbopebtt,  PrasuMpnows  as  to.— In  the  absence  of  an  allegation 
that  there  is  common  property,  the  presumption  would  be  that  there  was  none. 

Idem,  Allegation  or  .—And  it  is  proper  to  declare,  for  the  information  of  the 
Court*  in  what  the  common  property  consists,  its  nature,  and  value. 

Pasties  in  Action  fob  Divobgb.— The  wife,  in  a  suit  for  divorce,  may  make  a 
party  of  any  one  claiming  an  interest  in  the  common  property. 

*  Idem,  Domicil.— Where  the  husband  had  been  resident  of  this  State  since  1850, 
and  had  his  domicil  in  San  Francisco,  and  the  wife  followed  him  and  arrived  here, 
and  commenced  this  suit  before  six  months  had  elapsed  after  her  arrival:  Held, 
that  the  domicil  of  the  husband  is  the  domicil  of  the  wife,  and  that,  in  contem- 
plation of  law,  the  plaintiff  must  be  considered  as  having  been  a  resident  of  this 
State  continuously  from  the  time  her  husband  arrived  here. 

Appeal  from  the  Fourth  Judicial  District. 

This  was  a  suit  for  a  divorce. 

The  complaint  set  forth  the  marriage  of  plaintiff  to  defend- 
ant, on  the  22d  M^y,  1838,  and  produced  the  certificate,  etc. 
That  the  relation  of  husband  and  wife  has  existed  between 
them  ever  since,  with  all  the  duties  of  which  she  has  com- 
plied, etc.  That  defendant  has  not  so  fulfilled  his  duties, 
etc.,  but  has  failed  so  to  do;  that  the  plaintiff  and  defendant 
lived  peaceably  together,  in  their  said  relation,  in  various 
places,  and  last  in  the  city  of  New  York,  till  about  the  1st 
January,  1850;  when  the  defendant  left  for  California 
to  better  his  condition,  and  promised  to  maintain  *the  [313] 
plaintiff  suitably,  etc.  That  he  wrote  her  frequently 
after  his  arrival  in  California,  informing  her  that  he  had  ac- 
quired large  property  in  San  Francisco,  and  she  believes  him 
the  owner  of  the  property  mentioned  in  schedule  A,  annexed, 
all  of  which  defendant  became  possessed  of  during  the  con- 
tinuance of  the  said  marriage.  That  defendant,  on  the  6th 
February,  1851,  as  plaintiff  is  informed,  disregarding  his 
vows,  etc.,  as  husband  of  the  plaintiff,  was  unlawfully  united 


J  Cited,  Donovan  v.  Donovan,  20  Wis.  690. 

*  Distinguished,  Moflat  p.  Moflat,  5  OaL  281.   Approved^  Beard  0.  Knox,  Id.  267. 

829 


316  Kashaw  v.  Kashaw.  [Sap.  Ct. 

making  the  same,  that  he  be  charged  with  all  the  personal 
property  of  the  community,  and  rents,  etc.,  of  the  real  estate 
received  by  him;  that  she  be  allowed  alimony  for  her  sup- 
port since  the  institution  of  this  suit,  and  until  its  final  de- 
cision and  partition  be  made.  That  said  Baldwin,  Bartlett, 
and  Vance,  be  made  defendants,  and  the  fraudulent  convey- 
ances made  to  them  be  decreed  to  be  fraudulent  and  void  as 
to  plaintiff;  that  they  be  decreed  to  account  for  the  rents, 
etc.,  of  the  property  conveyed,  that  a  receiver  be  appointed, 
and  for  costs  to  plaintiff;  and  for  further  relief,  etc. 

A  schedule  of  property  accompanies  the  complaint. 

The  defendant,  Kashaw,  demurred  to  the  bill  and  supple- 
ment: 

1st.  Because  plaintiff  had  not  legal  capacity  to  sue. 

2d.  That  several  causes  of  action  have  been  improperly 
united. 

3d.  That  said  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Defendants  Baldwin  and  Vance  also  demurred,  assigning 
the  first  cause  above  stated;  2d,  defect  of  parties;  3d,  that 
several  causes  of  action  were  improperly  joined;  4th,  corre- 
sponding to  the  third  above. 

The  Court,  after  argument  on  the  demurrers,  ordered  the 
complaint  to  be  dismissed,  and  the  plaintiff  appealed. 

Hastings,  Thomas,  and  Morse,  for  Appellant. 

The  plaintiff  had  legal  capacity  to  sue.  (Prac.  Act,  1851, 
sec.  7.)  Where  the  action  concerns  the  separate  property  of 
a  married  woman,  she  may  sue  alone;  or  where  the  action  is 
between  herself  and  her  husband,  and  the  case  4  How.  Pr. 
232,  is  in  point  for  plaintiff;  and  the  act  of  1851,  p.  51,  sec. 
4,  provides  that  "  every  action  shall  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  as  otherwise  pro- 
vided in  this  act."  And  in  sec.  7,  second  clause,  "  where  the 
action  is  between  herself  and  her  husband,  she  may  sue  or 
be  sued  alone."  (See  Coil  v.  Coil,  cited  above,  4  How.  Pr. 
232.) 

The  wife  may  sue  alone  for  an  absolute  divorce  in 
[316]  New  York,  *under  the  statute  which  gives  her  the  right 
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"  to  sue  in  her  own  name;"  the  words  requiring  "  that  every 
action  shall  be  prosecuted  in  the  name  of  the  real  party  in 
interest,"  in  the  Practice  Act,  are  equivalent  words  to  the 
above,  and  confer  an  equal  right;  and  this  especially  when 
taken  in  connection  with  the  words  in  sec.  7:  "  When  the  ac- 
tion is  between  her  and  her  husband,  she  may  sue  alone." 
There  is  no  difference  between  the  two  enactments  in  spirit 
or  principle;  and  the  New  York  case  sustains  this  action,  as 
brought  in  the  name  of  the  wife  alone,  without  the  aid  of  a 
next  friend. 

There  is  a  difference  as  to  the  pecuniary  relations  of  hus- 
band and  wife  in  this  State,  and  the  State  of  New  York.  In 
the  latter  there  is  no  community  of  property;  the  husband  is 
liable  for  the  debts  of  his  wife;  costs  made  by  the  wife  must 
be  paid  by  the  husband.  In  this  State  there  is  community 
of  property  between  husband  and  wife;  she  is  liable  for  her 
own  costs,  and  her  own  debts;  and  residing  here,  she  may 
sue  without  giving  security  for  costs,  and  in  her  own  name. 

Baldwin,  Bartlett,  and  Vance,  were  properly  made  defend- 
ants. They  made  themselves  parties  after  the  commencement 
of  this  suit,  and  cannot  complain  that  they  have  not  the  se- 
curity of  a  next  friend  for  the  costs.  (See  Practice  Act  of 
1851.)  All  property  acquired  after  the  marriage,  by  either 
husband  or  wife,  except  by  gift,  bequest,  devise,  or  descent, 
shall  be  common.  (Stat.  1850,  p.  254,  sec.  2.)  This  is  ap- 
plicable to  persons  married  out  of  the  State,  who  shall  reside 
and  acquire  property  therein  (lb.  sec.  15);  and  upon  the  dis- 
solution of  the  marriage,  sec.  12  provides  for  its  division. 

The  defendants  Baldwin,  Bartlett,  and  Vance,  took  their 
conveyances  of  defendant,  and  all  the  property  claimed  by 
plaintiff,  in  her  first  bill,  after  it  was  filed,  and  with  full  notice 
of  the  lis  pendens.  This  led  to  the  filing  by  plaintiff  of  the  an- 
nexed and  supplementary  bill,  and  the  charge  of  collusion 
and  fraud  between  defendant  and  the  said  parties,  made  in 
the  latter,  against  the  rights  of  the  plaintiff.  That  they  were 
properly  made  parties,  see  the  Act  of  1850,  p.  254,  sec.  2; 
and  Story's  Eq.  Plead,  sees.  136,  153.  As  to  the  right  of 
plaintiff  thus  to/unend  the  bill,  see  Practice  Act,  1851, 
sees.  68  and  14.    The  objects  of  *the  amendment  were  £317] 
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to  render  the  decree  binding  on  all  parties  claiming  an  in- 
terest in  the  common  property,  to  remove  the  cloud  from  the 
title  which  the  conveyances  from  the  husband  to  the  new 
parties  cast  upon  it,  and  to  terminate  litigation.  And  to  an 
amendment  effecting  these  objects,  plaintiff  had  a  right,  both 
under  the  statute  and  by  the  general  law. 

Plaintiff  was  not  prohibited  from  suing  under  the  3d  sec- 
tion of  the  Divorce  Act  of  1851,  requiring  a  residence  of  six 
months  previous  to  suit  brought. 

The  husband's  residence  is  the  residence  of  the  wife:  as  to 
what  constitutes  a  domicil,  see  Story's  Conflict  of  Laws,  sec. 
41.  A  married  woman  follows  the  domicil  of  her  husband. 
One  who  is  under  the  power  of  another  possesses  no  right 
to  choose  a  domicil.  The  domicil  of  a  married  man  is  that 
which  he  himself  describes,  selects,  or  deems  such,  where  he 
votes,  etc.,  or  exercises  the  rights  of  a  citizen.  (lb.  sec.  47.) 
The  domicil  of  the  wife  arises  from  marriage.    (lb.  49.) 

The  word  "residence"  in  the  act  must  be  taken  to  mean 
domicil.  Bouvier's  Law  Diet.:  "Residence,  the  place  of 
one's  domicil."  The  constitution  of  the  State  uses  the  word 
in  this  sense,  in  relation  to  the  right  of  suffrage,  art.  1,  sec.  1. 
In  the  constitution  of  Kentucky,  the  word  residence  is  equiv- 
alent to  the  word  home.  See  cases  of  Contested  Elections  in 
Congress,  p.  752;  and  see  the  act  of  1850,  where  the  word 
re&id-'  la  used  in  relation  to  the  common  property  acquired 
after  marriage.  If  plaintiff  is  entitled  to  a  divorce,  there  is 
no  question  she  is  also  entitled  to  the  acquisitions  made  dur- 
ing the  marriage.  (Cole's  Widow  v.  His  Executors,  7  U.  S. 
E.  &  S.  Dig.  p.  281.  See  13  lb.  42,  27;  Devan  v.  Dixon's 
Exrs.,  4  La.  190;  1  B.  &  S.  Dig.,  sec.  24,  456.) 

As  to  the  objection  that  the  averment  in  plaintiff's  bill,  that 
from  the  time  the  defendant,  the  husband,  established  him- 
self in  this  State,  his  domicil  became  hers  as  his  lawful  wife, 
is  badly  pleaded,  as  being  argumentative.  The  bill  alleges 
their  movings,  their  subsequent  residence  at  different  places, 
last  in  New  York;  their  abandonment  of  their  domicil  there, 
with  the  intention  to  establish  a  new  one  in  this  State;  and 
that  in  pursuance  of  that  intention,  he  did  establish 
[318]  their  domicil  here  in  June,  1850,  and**has  exercised 
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all  the  jights  of  a  citizen;  acquired  property,  etc.,  with  the 
intention  of  making  San  Francisco  their  permanent  home; 
and  there  married  another  woman,  with  whom  he  is  living  in 
adulterous  intercourse;  all  of  which  the  demurrer  admits;  and 
if  true,  the  averment  of  a  conclusion  of  law  from  the  facts 
cannot  inpair  their  force;  if  badly  pleaded,  which  is  not  ad- 
mitted, it  can  at  most  be  treated  as  surplusage. 

The  Act  of  1850,  sec.  12,  provides,  "  in  case  of  the  disso- 
lution of  the  marriage,  by  decree  of  any  Court  of  competent 
jurisdiction,"  for  the  division  of  the  common  property.  This 
provision  does  not  in  terms  give  the  courts  jurisdiction  in 
matters  of  divorce;  but  is  it  not  necessarily  implied  in  favor 
of  the  District  Courts,  as  courts  of  general  jurisdiction? 

The  case  of  Harman  v.  Harman,  recognizes  this  jurisdiction 
under  the  Mexican  law.  Did  the  adoption  of  the  common  law 
abrogate  in  the  State  courts  a  branch  of  jurisdiction  recognized 
in  the  former?    We  say  not. 

The  complaint  contains  but  one  cause  of  action,  that  for  a 
divorce:  all  the  other  matters  are  but  the  legal  consequences, 
which  flow  from  a  decree  of  divorce,  and  as  such  are  right- 
fully introduced  in  the  same  suit.  They  all  grow  out  of  the 
marital  rights  and  injuries  of  the  plaintiff,  and  are  all  prop- 
erly to  be  redressed  in  one  action.  (Common  Property  Act  of 
1850,  p.  250,  sec.  2;  lb.  255,  sec.  12,  15.)  Alimony  allowed 
pendente  lite,  Act  of  1851,  p.  187,  sec.  7. 

The  action  is  not  one  for  the  recovery  of  either  real  or  per- 
sonal property,  or  of  alimony  or  support,  but  of  divorce,  in 
which  plaintiff  has  a  right  to  a  reasonable  support  pendente 
lite,  to  be  paid  by  her  husband,  by  order  of  Court.  And  if 
divorce  be  decreed  in  her  favor,  to  a  partition  or  division  of 
the  common  property  owned  by  them  in  community  at  the 
date  of  the  institution  of  her  suit.  And  so  far  as  anything 
is  demanded  of  defendants  Baldwin,  Bartlett,  and  Vance,  it 
is  that  that  property  and  its  revenues,  so  far  as  it  has  come 
into  their  hands  since,  be  restored  to  the  common  stock,  to 
be  divided  between  plaintiff  and  her  husband. 

BoUa  and  EmmeU,  for  ^Respondents. 

The  rule  that  enables  a  feme  covert  to  sue,  requires  that 
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[319]  she  "shall  sue  by  her  next  friend.  (Mill's  Eq.  PI.  5 
notes;  Miltford,  PL  135;  Cooper,  163;  Wood  v.  Wood, 
8  Wend.  357;  Coit  v.  Coit,  4  How.  Pr.  232;  and  6  lb.  53.) 

Bat  it  is  contended  that  a  provision  of  the  statutes  of  Cali- 
fornia dispenses  with  the  next  friend.  The  statute  provides, 
sec.  7,  "Where  a  married  woman  is  a  party,  her  husband 
shall  be  joined  with  her;9'  except  that,  2d,  When  the  action 
is  between  herself  and  her  husband,  she  may  sue  and  be  sued 
alone.  (Statute  1851,  p.  52.)  The  rule  is  general;  the  cases 
excepted,  special,  and  confined  to  a  class.  The  case  of  Coit 
v.  Coit,  cited  above,  and  in  6  How.  Pr.  53,  is  an  adjudication 
on  a  like  statute,  and  the  reasoning  unanswerable. 

The  word  alone  in  the  act,  means  more  than  the  affirmance 
of  a  general  rule.  She  could  be  sued  alone,  and  could  there- 
fore answer  "  in  her  own  name."  (3  Atk.  478.)  But  if  neces- 
sary to  secure  the  husband  against  the  "clamor"  of  the  wife, 
how  much  more  so  if  third  parties  may  be  made  co-defendants 
with  him?  If  plaintiff  fails,  who  is  to  indemnify  Baldwin, 
Bartlett,  and  Vance,  for  their  costs,  etc.  ? 

But  the  case  is  not  within  the  exception.  It  is  not  an  action 
between  the  husband  and  wife,  but  it  is  an  action  between 
Mary  Kashaw,  a  married  woman,  and  Baldwin  et  al.,  neither 
of  whom  is  her  husband.  It  is  said,  "  they  became  necessary 
parties  by  their  own  act,  and  cannot  complain  that  they  have 
not  a  next  friend  as  security  for  costs."  They  can  show 
that  this  conclusion  is  not  warranted  by  the  facts;  but  they 
claim  to  be  secured  against  the  expense  in  the  trial  of  this 
issue. 

To  sue  for  a  divorce  requires  a  residence  in  the  plaintiff  of 
six  months. 

The  complaint  sets  forth  their  matriage,  residence  together 
in  different  places,  and  in  New  York  till  1850,  whence  they 
removed  to  San  Francisco,  intending  to  make  it  their  place 
of  residence,  having  abandoned  New  York;  he,  for  want  of 
means  to  pay  expenses  of  both,  leaving  her  to  follow  him, 
when  he  could  acquire  and  remit  funds  from  their  new  home. 
That  he  arrived  in  San  Francisco  in  June,  1850,  and  con- 
tinued and  had  his  domicil  there  until  the  institution  of  this 
suit.    That  from  the  time  he  established  himself  in  this  State, 
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it  became  hers,  as  *his  lawful  wife,  to  wit,  from  Jnw,  [820] 
1850.  As  a  question  of  pleading  this  is  bpd:  the  war- 
mest of  a  fact  must  be  made  clearly,  distinctly,  and  without 
argumentation.  The  Court  can  take  nothing  by  inference, 
nor  can  it  receive  the  evidence  of  the  fact  for  the  fact  itself. 
The  material  averment  of  residence  is  nowhere  made,  j*nd  the 
Court  will  not  search  to  see  if  that  may  be  inferred  whiph  it 
was  the  duty  of  the  pleader  to  have  averred  distinctly.  If 
any  fact  is  to  be  gathered  from  the  complaint,  it  is  that  the 
plaintiff  is  not  now,  nor  has  she  ever  been,  in  this  State. 

Can  the  Court  infer  from  the  complaint  that  the  plaintiff 
has  been  a  resident  of  this  State  for  six  months  before  tjiis 
suit  was  brought?  The  appellant  says,  the  husband  having 
his  domicil  here,  the  wife  (though  actually  absent)  has  resided 
here  daring  that  time. 

"Domicil"  and  "residence"  do  not  mean  the  same  thing, 
if  the  appellant  is  right  as  to  the  former.  To  be  a  resident 
of  any  place,  one  must  be  actually  in  the  place:  actual  pres- 
ence is  necessary.  (2  Burrill's  Law  Dictionary,  891.)  "  Resi- 
dent" (2  Kent,  430,  n.)  and  the  words,  "immediately  preced- 
ing such  application/'  in  the  act,  shows  this  intention  of  the 
Legislature.  To  sustain  the  case,  it  will  be  necessary  to  de- 
cide that  one  may  be  a  resident  without  actual  presence, 
indeed,  without  ever  having  been  in  the  State. 

Residence  cannot  be  made  to  depend  upon  intention. 

The  complaint  seeks  to  recover  from  Baldwin,  Bartlett, 
and  Vance,  certain  specific  real  estate,  and  this  claim  is 
joined  with  an  action  for  a  divorce.  The  64th  section  of  the 
Practice  Act  defines  what  actions  may  be  joined,  and  under 
what  circumstances.  The  7th  subdivision  of  the  section 
says,  "That  the  causes  of  action  so  united,  shall  all  belong 
to  one  of  these  classes,  and  shall  affect  all  the  classes  to  the 
action"  The  defendants,  Baldwin,  Bartlett,  and  Vance, 
oould  not  be  affected  by  a  decree  of  divorce;  but  they  are 
interested  in  real  estate,  and  may  be  affected  by  a  decision 
on  that  question.  It  is  therefore  clear  the  complaint  con- 
tains inconsistent  causes  of  action,  not  equally  affecting  all 
the  defendants;  nor  could  they  be  joined  under  any  system 
of  equity  pleading.    But  the  statute  controls  the  courts  of 
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equity,  as  well  as  those  of  common  law.  (See  the  64th  section, 

cited  above.) 
[321]       *The  object  of  pleading  is  to  present  an  issue,  clear, 

simple,  and  precise,  so  as  to  show  the  point  to  be  de- 
cided. The  material  facts  must  be  stated,  not  left  to  infer- 
ence, from  the  circumstances  which  tend  to  make  them  out; 
therefore,  must  be  such  as  to  affect  all  the  parties  and  the 
pleadings  stated,  without  argument  or  illustration.  These 
rules  are  not  abolished  by  our  statutes;  which,  on  the  con- 
trary, by  abolishing  technicalities,  requires  of  the  pleader 
greater  simplicity,  precision,  and  certainty,  in  presenting  his 
case.  If  these  principles  be  applied  to  the  original  and 
amended  complaints  in  this  case,  no  error  will  be  found  in  the 
decision  of  the  Court  below. 

Hetobnfeldt,  Justice,  delivered  the  opinion  of  the  Court* 
Murray,  Chief  Justice,  concurred. 

This  was  a  bill  filed  for  a  divorce,  and  a  partition  of  the 
common  property.  A  demurrer  was  sustained,  on  the  grounds : 

1st.  That  the  wife  had  no  legal  capacity  to  sue. 

2d.    That  several  causes  of  action  are  improperly  joined. 

3d.  That  she  had  not  resided  in  the  State  for  six  months 
preceding  the  commencement  of  the  suit,  and  is  therefore  not 
entitled  to  sue  for  a  divorce. 

Our  Practice  Act  permits  the  wife  to  sue  alone,  when  the 
action  is  between  herself  and  her  husband.  (Laws,  520.)  It 
is  said,  however,  that  there  are  other  parties  defendant  to  this 
action,  and,  therefore,  it  is  not  a  suit  between  her  and  her 
husband  only.  It  is  a  sufficient  answer  to  this  objection,  that 
the  statute  does  not  use  the  word  "  only."  The  test  of  the 
wife's  capacity  to  sue,  is  simply  to  ascertain  if  the  suit  is  be- 
tween her  and  her  husband,  and  this  being  found  in  the 
affirmative,  the  necessity  of  introducing  other  parties  cannot 
affect  her  right.  The  object  of  the  act  is  to  take  away  the 
necessity  of  the  old  form  of  suing  by  prochein  ami,  and  being 
a  remedial  statute,  it  must  be  beneficially  construed. 

2d.  The  act  in  relation  to  Husband  and  Wife,  declares  that 
in  case  of  the  dissolution  of  the  marriage  by  a  court  of  com- 
petent jurisdiction,  the  common  property  shall  be  equally 
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divided  between  the  parties;  and  the  Court  granting  the  de- 
cree, shall  make  such  order  for  the  division  of  the  com- 
mon properly.  (See  *Laws,  sec.  14,  5,  12.)  It  seems,  [322] 
from  this,  to  be  beyond  dispute,  that  a  partition  of  the 
common  property  is  one  of  the  direct  results  of  a  decree  for 
divorce,  and  is  part  and  parcel  of  the  decree  to  be  rendered, 
and  consequently  is  necessarily  one  of  the  proper  subjects  of 
the  action.  How,  then,  can  its  introduction  render  the  bill 
subject  to  the  charge  of  multifariousness?  The  bill  would 
really  not  be  perfect  without  it,  for  the  purpose  of  obtaining 
the  decree  of  division,  as  contemplated  by  the  law.  All 
pleading  is  to  be  taken  most  strongly  against  the  pleader,  and 
in  the  absence  of  an  allegation  that  there  is  common  property, 
the  presumption  would  be,  that  there  was  none.  So  it  is  ex- 
ceedingly proper  for  the  information  of  the  Court,  and  for  its 
proper  action,  to  disclose  specifically,  if  possible,  in  what  the 
common  property  consists,  its  nature,  and  value;  and  as  the 
one-half  of  it  is  equitably  the  right  of  the  plaintiff,  and  to  be 
so  determined  in  this  action,  she  may  well  make  a  party  of 
any  one  claiming  an  interest  in  it,  in  order  that  she  may  ob- 
tain a  complete  determination.     (See  Laws,  527,  sec.  13.) 

3d.  The  act  concerning  Divorce  (see  Laws,  371)  declares, 
"No  person  shall  be  allowed  to  apply  for  a  divorce,  who  has 
not  been  a  resident  of  this  State  for  a  period  of  six  months 
immediately  preceding  such  application." 

In  this  case,  it  appears  from  the  allegation  of  the  bill,  that 
the  plaintiffs  husband  arrived  in  this  State  in  June,  1850, 
with  the  intention  of  making  it  his  home,  and  actually  carried 
that  intention  into  effect;  has  continued  to  reside  here  ever 
since,  and  here  was  the  only  place  of  his  business.  These 
facts  constitute  this  place  his  domicil,  and  it  is  well  settled 
that  a  married  woman  follows  the  domicil  of  her  husband, 
because  being  under  his  authority,  she  has  no  right  to  choose 
one  for  herself. 

In  contemplation  of  law,  therefore,  and  as  affecting  all  legal 
rights  and  duties,  the  plaintiff  must  be  considered  as  having 
been  a  resident  of  this  State  continuously  from  the  time  her 
husband  arrived  here,  and  adopted  it  as  his  home.  Any  other 
construction  would  often  work  severe  injustice.    Upon  that 
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contended  for  by  the  respondent,  actual,  personal  inhabitancy, 
for  six  months  immediately  preceding  the  action,  the  oldest 
citizen  of  the  State  might,  from  a  temporary  absence, 
[323]  be  despoiled  of  *most  important  rights.     Such  a  re- 
sult was  not  contemplated  by  the  framers  of  the  law. 
Upon  every  ground,  we  are  satisfied  that  the  demurrer 
should  have  been  overruled. 
Judgment  reversed,  and  cause  remanded. 


SELKIRK,  Appellant,  v.  THE  BOARD  OF  SUPERVIS- 
ORS OF  SACRAMENTO  COUNTY,  Respondents. 

i  Mandamus,  Etfiot  of  Dekubbjeb.— An  application  for  a  mandamus  set  forth  as 
the  ground  of  tibia  application  certain  services  and  a  claim  for  compensation,  per- 
formed under  the  authority  of  an  act  of  the  Legislature,  by  plaintiff,  and  that  ho 
had  submitted  his  account  to  defendants  (appointed  by  law  to  audit  and  allow  like 
accounts)  to  be  audited  and  allowed,  who  had  refused  to  act  in  the  premises.  De- 
fendants demurred  to  the  application,  and  alleged  as  ground  that  they  did  not  see 
fit  to  allow  the  claim  for  compensation,  which  was  a  matter  of  discretion  for  them. 
Held,  that  the  effect  of  the  demurrer  was  to  admit  the  truth  of  the  facts  alleged, 
and  that  while  defendants  had  discretionary  power  to  determine  the  amount  of 
compensation,  they  cannot  be  permitted,  in  the  same  breath,  to  admit  the  right 
to  compensation,  and  then  refuse  to  grant  it 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict. 

The  complaint  sets  forth  that  the  plaintiff  was  the  duly 
elected  and  qualified  assessor  of  Sacramento  County;  that 
by  the  provisions  of  the  Act  of  27th  March,  1850,  "concern- 
ing the  office  of  county  assessor/'  he  was  entitled  to  such 
compensation  per  day,  not  exceeding  $16,  as  the  Court  of 
Sessions  of  said  county  might  see  fit  to  allow  him,  for  every 
day  the  said  Court  should  be  satisfied  that  he  was  employed 
in  the  discharge  of  the  duties  required  of  him  by  law.  That 
by  the  Act  of  3d  of  May,  1852,  the  defendants  were  elected 
supervisors  for  said  county,  and  as  supervisors  succeeded  to 
all  the  civil  powers  which  had  belonged  to  the  said  Court  of 

1  Demurrer,  admission  by,  cited  in  Tuolumne  W.  Oo.  v.  Chapman,  8  OtL  897. 
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Sessions,  and  thereby  it  became  their  duty  to  audit  the  ac- 
counts of  all.  officers  having  the  disbursement  of  money  be- 
longing to  the  said  county,  and  to  examine,  settle,  and  allow 
their  accounts.  That  under  the  provisions  of  the 
^statute  "concerning  licenses," approved  the  4th  May,  [324] 
1852,  it  was  plaintiff's  duty,  as  assessor,  to  make  dili- 
gent inquiry  as  to  any  party  or  parties  who  might  be  neglect- 
ing the  requirements  of  the  said  statute,  and  to  make  report 
thereof  to  the  County  Treasurer.  And  that  in  obedience 
thereto,  and  by  request  of  the  Board  of  Supervisors  next 
preceding  the  defendants  in  office,  he  did  make  inquiry,  etc., 
and  that  from  the  7th  August  to  the  30th  October,  1852,  he 
employed  fifty-four  days  in  making  such  inquiries,  and  in  re- 
porting the  same  to  the  said  County  Treasurer;  and  that  his 
services  were  of  the  value  of  $16  per  day,  making  in  the  ag- 
gregate $864;  which  said  sum  is  due  and  chargeable  against 
the  said  county.  The  plaintiff  exhibited  his  account  for  said 
services  to  defendants,  and  prayed  that  the  same  might  be 
audited  and  allowed  to  him,  which  it  was  their  duty  to  audit 
and  allow;  but  the  defendants  denied,  and  still  deny,  the 
right  of  plaintiff  to  receive  any  compensation  for  his  said  ser- 
vices, and  refuse  to  allow  any,  etc.,  and  pray  for  a  mandamus 
to  compel  them  to  audit  and  allow  his  said  account,  etc. 

The  Court  ordered  the  mandamus  to  issue,  commanding  the 
defendants  to  audit,  etc.,  the  account,  or  show  cause  why 
they  do  not,  etc. 

The  defendants  demurred  to  the  application,  on  the  ground 
that  it  appears  from  the  said  complaint  that  defendants  were 
not  satisfied  that  the  number  of  days  charged  by  plaintiff 
were  actually  employed  by  him  in  the  said  service;  and  that 
said  Board  did  not  see  fit  to  allow  him  $16  per  day,  and  be- 
cause the  amouat  of  compensation  per  diem  of  $16  is  entirely 
discretionary  with  the  Board. 

The  Court  denied  the  petition,  and  gave  judgment  against 
plaintiff  for  costs.    Plaintiff  appealed. 

Edwards  and  Coward,  for  Appellant. 

The  demurrer  admits  all  the  facts  averred  in  the  complaint: 
that  plaintiff  was  assessor;  that  he  employed  fifty-four  days 
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in  the  service  as  charged,  in  obedience  to  law,  and  at  the  re- 
quest of  defendants'  predecessors,  worth  $16  per  day;  that 
plaintiff  exhibited  his  account,  and  defendants  refused  to 
allow  or  audit  it.  Neither  the  fact  nor  the  value  of  the  ser- 
vices are  denied;  but  compensation,  and  the  right  thereto, 

are  denied. 
[325]  The  Court  had  no  discretion  but  in  ascertaining  the 
number  of  days  employed,  and  in  determining  the 
value  of  the  services  ascertained:  they  had  no  discretion 
wholly  to  refuse  compensation,  and  this  not  absolute  but  legal. 
The  demurrer  not  only  speaks,  but  flatly  denies  the  record; 
the  complaint  shows  no  state  of  facts  like  that  assumed  in  the 
demurrer.  It  avers  that  the  services  had  been  rendered,  and 
the  record  presents  no  denial.  This  could  only  have  been 
counteracted  by  answer. 

But  defendants  did  iwt  see  fit  to  allow  $16  per  day,  nor  any 
other  sum  whatever.  They  refused  to  exercise  the  legal  dis- 
cretion confided  to  them.  If  they  had  allowed  reasonable  com- 
pensation, less  than  the  $16  per  day,  their  action  would  have 
been  final;  but  they  refused  the  entire  claim,  though  the  duty 
was  expressly  enjoined  by  law.  Shall  this  couclude  the 
plaintiff? 

The  questions  for  the  Board,  were,  Did  the  plaintiff  perform 
the  services?  and  if  so,  What  would  be  reasonable  compensa- 
tion? The  law  directed  the  services,  and  that  the  county 
should  compensate  them,  and  the  discretion  of  the  Board  was 
limited  to  the  quantum  of  services  rendered,  and  the  reason- 
ableness of  the  compensation;  but  they  transcended  their 
legal  discretion  in  denying  all  compensation.  They  refused 
to  act  where  the  law  expressly  enjoined  action. 

The  demurrer  admits  the  services  and  their  value  as  averred, 
and  that  they  were  rendered  in  conformity  to  the  requirements 
of  law,  and  at  the  express  request  of  the  defendant's  prede- 
cessors; and  the  only  plain,  speedy,  and  adequate  remedy  for 
plaintiff  was  by  mandamus,  which  was  denied.  The  Court 
was  not  called  upon  to  control  the  discretion  of  the  respond- 
ents in  fixing  the  compensation,  but  to  compel  them  to  fix 
some  compensation.  (12  Johns.  414;  18  Johns.  242;  19  Johns. 
260.) 
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Coulter,  for  Respondents. 

Where  an  act  is  sought  to  be  compelled  by  mandamus, 
which  rests  in  the  discretion  of  the  tribunal  or  officer  sought 
to  be  compelled,  the  writ  cannot  issue.  (Mowbray  v.  Madi- 
son, 1  Cranch  Hep.) 

In  the  absence  of  other  testimony,  it  must  be  presumed  by 
.  this  Court,  that  defendants'  refusal  to  audit  and  allow 
appellant's  "account,  was  based  upon  their  not  being  [326] 
satisfied  that  the  services  charged  had  been  performed. 
Under  the  discretionary  power  conferred  upon  them,  it  must 
be  presumed  the  defendants  acted  as  legally  they  might, 
nothing  appearing  to  the  contrary. 

The  counsel  then  examined  the  cases  cited  by  appellants, 
and  distinguished  them  from  the  case  at  bar,  and  proceeded 
to  say,  that  if,  in  this  case,  the  complaint  speaks  at  all,  it  says 
that  the  Board  refused  to  audit  and  allow  any  part  of  the 
appellant's  account,  and  the  presumption  arises  that  that  re- 
fusal was  based  upon  the  ground  that  there  was  no  evidence 
to  satisfy  them  that  the  services  charged,  or  any  part  of  them, 
had  ever  been  rendered.  The  record  assigns  no  reason,  and 
without  this,  the  Court  will  presume  they  acted  in  good  faith, 
and  within  the  powers  of  their  office;  and  quoted  the  opinion 
of  Platt,  Justice,  in  the  last  case  cited  above,  etc. 

The  words  in  the  statute,  "  for  each  day  the  Court  shall  be 
satisfied  they  shall  have  been  respectively  employed,"  imply 
the  power  of  refusal,  and  enjoins  its  exercise,  unless  satisfied 
as  to  the  correctness  and  justness  of  the  account  before  them. 
If  this  discretionary  power  exists  but  in  part,  the  applicant 
for  a  mandamus  was  bound  to  show  a  ground  that  would  take 
the  case  out  of  it;  and  this  he  has  not  done,  but  has  merely 
set  out  the  refusal  of  defendants  to  audit,  etc. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Murray,  Chief  Justice,  concurred. 

One  of  the  effects  of  the  demurrer  is  to  admit  the  truth  of 
the  facts  alleged. 

While,  therefore,  it  is  conceded  that  the  supervisors  have 
discretionary  power  to  allow  the  claim,  and  determine  the 
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amount  of  compensation,  they  cannot  be  permitted  in  the 
same  breath,  to  admit  the  right  to  compensation,  and  then 
refuse  to  grant  it. 

The  demurrer  should  therefore  be  overruled,  and  the  re- 
spondents required  to  answer,  in  order  that  the  District  Court 
may  determine  whether  they  had  exercised  the  jurisdiction 
with  which  the  law  invests  them,  and  have  heard  and  deter- 
mined the  claim  of  the  petitioner  according  to  their  legal 
discretion. 

Judgment  reversed. 


[327]     *BABNETT  and  BIGHEY,  Kespondents,  v.  KIL- 
BOUBNE,  Appellant. 

Res  Adjtjdioata,  DnsnssAL  of  Action.— Where  a  bill  disclosed  that  the  nine 
subject-matter  had  been  litigated  between  the  same  parties  in  a  prior  suit,  and 
that  in  the  said  suit  the  plaintiff  in  this  suit  had  set  up  the  same  equity  which  he 
claims  by  this  bill,  the  bill  was  ordered  to  be  dismissed. 

Equity,  OfeotnfD  fob  Relief,  Ihbttfficiekt  Allegations,— The  allegations  of  ig- 
norance in  making  the  necessary  averments,  or  of  insufficient  conduct,  in  the 
prosecution  of  a  former  suit,  does  not  constitute  ground  for  relief  in  Chancery. 

Appeal  from  the  Seventh  Judicial  District. 

The  opinion  of  the  Court  discloses  the  facts  upon  which 
the  bill  was  ordered  to  be  dismissed. 

HeytJeneeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  demurrer  in  this  suit  ought  to  have  been  sustained. 
The  bill  seems  to  be  only  an  application  for  a  new  trial.  It 
shows  upon  its  face  that  the  same  subject-matter  had  been 
litigated  between  the  same  parties  in  a  prior  suit,  and  that  in 
said  suit  the  plaintiff  in  this  suit  had  set  up  in  defence  the 
equity  which  he  claims  by  his  present  bill.  The  allegation 
of  ignorance  in  making  the  necessary  averments,  or  of  in- 
sufficient conduct  in  the  prosecution  of  the  first  suit,  do  not 
constitute  grounds  for  relief  in  Chancery. 

The  judgment  is  reversed,  and  the  bill  dismissed. 
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Oct.  1853.]  Carrieb  v.  Brannan.  328 


*CABKlteB,  Appellant,  t;.  BRANNAN,  Respondent!  [328] 

*  Gaming  Ddt  hot  Beootebable.— No  action  will  lie  to  reoorer  money  lost  at 

Idem,  not  Legalized  bt  License  Act.— Gaming  debts  have  not  been  legalized  by 

the  operation  of  the  act  of  the  Legislature  licensing  gaming  houses. 
Idem,  Object  of  Act.— The  object  of  the  Legislature  in  passing  the  act  was  to 

control  gaming  within  certain  bounds,  by  imposing  restrictions  and  burdens 

upon  persons  carrying  on  this  kind  of  business. 
Idem,  Effect  of  Act.— The  lioense  simply  operates  as  a  permission,  and  removes 

the  misdemeanor  at  common  law,  without  changing  the  character  of  the  contract 

Appeal  from  the  Superior  Court  of  San  Francisco. 

This  was  an  action  brought  to  recover  $17,000  and  interest. 
The  complaint  contained  a  count  for  money  lent  and  advanced 
by  said  plaintiff  and  one  William  Thompson  and  Ghistave 
Martell  to  said  defendant;  another  for  money  lost  by  said 
defendant,  and  won  by  said  plaintiff,  Thompson,  and  Mar- 
tell,  at  a  game  called  faro,  and  which  defendant  then  and 
there  promised  to  pay,  and  which  said  sums  of  money  so 
owing  have  by  the  said  Thompson  and  Martell  been  trans- 
ferred to  the  plaintiff. 

The  defendant  demurred  to  the  complaint.  The  second 
count  was  the  only  one  considered  in  the  Court  below;  and 
as  to  this,  the  cause  of  demurrer  assigned  was  "that  the 
debt  set  forth  in  said  count  was  upon  a  consideration  void  in 
law,  and  does  not  constitute  a  legal  cause  of  action  against 
the  defendant  to  be  enforced  in  this  Court,  and  that  this 
Court  has  no  jurisdiction  of  the  subject  of  the  action  as  set 
forth  in  said  count."  And  defendant  further  says  "  that  the 
said  debt  as  therein  set  forth  could  not  be  assigned  by  the 
parties  therein  named  to  the  plaintiff,  whereby  he  could 
maintain  an  action  in  his  own  name  for  the  recovery  thereof." 

The  Court  sustained  the  demurrer,  and  gave  judgment  for 
defendant  for  costs,  etc.    Plaintiff  appealed. 

Lockwood,  for  Appellant, 

Contended  that  such  wager  is  not  illegal  at  common  law, 

1  Approved,  Scott  v.  Courtney,  7  Ner.  432, 
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and  to  far  Croat  being  proLir-Lsed  by  irtalalr,  it  is 
[38ST   tacitly  *rerogr.raed  acd  allowed  by  the  acts  «|Mniii»g 

a  tax  on  «aeh  games,  and  urjged  tea*  the  case  of  Biy- 
wt  r.  Mead,  1  CaL,  m  hoc  law,  and  cited  3  Duznford  A  K 
603;  3Eng  I*wAEq.  39,  5  Borrow,  2802;  2  Chit.  Plead. 
234;  4  Black.  Com.  177. 

Mubut,  Chief  Justice,  delivered  the  opinion  of  die  Court. 
HmtEsraxrr,  Justice,  concurred. 

The  plaintiff  brought  suit  for  the  recoieiy  of  money  lost 
at  play  in  a  common  gaming-house. 

This  Court  decided,  in  the  case  of  Bryant  v.  Mead,  1  Cal. 
441,  that  no  action  would  lie  at  common  law  to  recover  debts 
of  this  character.  This  has  ever  since  been  regarded  as  the 
settled  law  of  the  State  upon  this  subject,  and  we  feel  no  dis- 
position to  disturb  or  question  the  propriety  of  that  decision. 
It  needs  no  authority  or  arguments  to  satisfy  this  Court  that 
the  practice  of  gaming  is  vicious  and  immoral  in  its  nature, 
and  ruinous  to  the  harmony  and  well-being  of  society. 
Neither  do  we  think  that  gaming  debts  have  been  legalized 
by  the  operation  of  the  act  of  the  Legislature  licensing 
gaming-houses. 

The  Legislature,  finding  a  thirst  for  play  so  universally 
prevalent  throughout  the  State,  and  despairing  of  suppressing 
it  entirely,  have  attempted  to  control  it  within  certain  bounds, 
by  imposing  restrictions  and  burdens  upon  persons  carrying 
on  this  kind  of  business.  The  license  simply  operates  as  a 
permission,  and  removes  or  does  away  with  the  misdemeanor 
which  existed  at  common  law,  without  changing  the  character 
of  the  contract. 

To  believe  that  the  Legislature  had  any  other  intention  in 
the  passage  of  this  act,  would  be  as  unjust  to  them  as  it 
would  be  humiliating  to  the  Courts  to  enforce  it. 

Judgment  affirmed. 

[The  case  of  Davis,  appellant,  v.  Goodman  et  al.,  was  de- 
decided  at  this  term,  and  as  it  come  within  the  rule  laid 
down  in  the  preceding  case,  no  further  report  of  it  is  deemed 
neoessary.] 
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"LAMBERT,  Respondent,  v.  8LADE  &  LAMBERT,  [330] 

Appellants. 

Pleading,  Ihsuffighkt  Avzhmsmts.— The  declaration  was  for  money  loaned,  and 
set  out  a  draft  drawn  by  defendants  on  a  house  in  Boston,  which  it  avers  was 
drawn  with  the  understanding  {hat  plaintiff  should  pay  the  same,  and  that  he  did 
pay  the  same;  but  did  not  aver  that  after  paying  the  draft,  he  cancelled  it,  and 
delivered  it  up  to  the  defendant.  Held,  that  the  defects  were  fatal  in  this  form 
of  action. 

Appeal  from  the  Superior  Court  of  San  Francisco. 

The  declaration  in  this  case  was  as  follows: 

"  City  and  County  op  ) 
San  Francesco,       [ 

"  The  above  named  plaintiff,  complaining  against  the  above 
named  defendants,  avers,  that  in  or  about  the  month  of  Feb- 
ruary, 1852,  the  defendants  were  doing  business  under  the 
style  and  firm  of  Slade,  Lambert  &  Co.,  in  this  city,  and  as 
such  firm,  they  did  in  said  month  draw  their  draft  in  writing 
on  the  firm  of  A.  A.  Lawrence  &  Co.,  of  Boston,  in  the  State 
of  Massachusetts,  one  day  after  sight,  for  the  sum  of  $2500, 
and  the  plaintiff  avers  that  said  draft  was  drawn  on  said  firm 
of  A.  A.  Lawrence  &  Co.,  with  the  understanding  that  said 
plaintiff  should  pay  the  same;  and  the  plaintiff  avers  that  he 
did  pay  the  said  $2500  on  said  draft,  which  said  sum  the  de- 
fendants received  as  a  loan  from  this  plaintiff.  And  the  plain- 
tiff avers  that  said  defendants,  although  often  requested,  re- 
fused and  still  refuse  to  pay  the  same  or  any  part  thereof,  and 
the  same  now  remains  due  with  interest.  The  plaintiff  there- 
fore demands  judgment  for  said  sum  of  $2500,  and  interest, 
besides  costs  of  suit." 

A  judgment  was  entered  for  plaintiff  in  the  suit,  from  which 
defendants  appealed. 

Brooks,  Martin,  and  McCracken,  for  Appellants. 

The  complaint  does  not  set  forth  sufficient  facts  to  show  a 
cause  of  action.  It  does  not  aver  a  promise  of  defendants; 
nor  a  transfer  of  the  draft;  nor  a  protest  nor  acceptance 
supra  protest.    The  defendants  would  not  be  protected  from 
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a  suit  in  favor  of  A.  A.  Lawrence,  nor  this  be  a  bar  to  an  ac- 
tion for  the  same- cause. 

[331]      *Cooke,  for  Respondent,  insisted  that  the  proceed- 
ings were  regular. 

Hetdenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Murray,  Chief  Justice,  concurred.* 

The  declaration  cannot  maintain  the  judgment. 

The  count  is  for  money  loaned*  but  the  recital  of  facts  which 
it  contains  shows  that  the  plaintiff  for  the  money  advanced 
became  the  purchaser  of  the  draft,  and  for  aught  that  appears 
to  the  contrary,  is  still  the  holder  of  it.  The  suit  should 
therefore  have  been  upon  the  draft,  which,  it  seems,  is  yet  an 
outstanding  liability  of  the  defendants.  The  plaintiff,  in 
order  to  recover  in  the  present  form  of  his  action,  must 
allege  and  prove  that  after  paying  the  draft,  he  cancelled  it, 
and  delivered  it  up  to  the  defendants.  Without  this,  the 
declaration  is  fatally  defective. 

Judgment  reversed,  and  cause  remanded. 

A  petition  was  presented  to  the  Court  for  a  rehearing  in 
this  case,  and  it  was  ordered,  December  13,  1853,  "that  all 
proceedings  be  stayed  until  the  same  can  be  heard  and  de- 
termined on." 


[332]    *GKEGORY,  Appellant,  v.  HAY,  Beepondent. 

fcouNonoN,  What  must  be  Shown.— Where  the  petition  set  forth  a  lease  and  con- 
tract to  pay  rent  in  kind,  by  defendant  to  plaintiff,  and  that  defendant  had  re- 
fused payment  of  the  rent,  and  was  removing  the  crop  with  intent  to  defraud 
plaintiff  of  his  share  due  for  rent,  and  asked  for  an  injunction  to  restrain  him: 
Held,  that  in  this  case,  it  was  necessary,  to  obtain  an  injunction,  for  the  bill  to 
ayer,  either  the  insolvency  of  the  defendant,  or  that  he  was  without  tangible  prop- 
erty which  could  be  made  the  subject  of  attachment  or  execution;  and  the  bill 
being  defective  in  both  particulars,  the  order  for  an  injunction  could  not  be 
sustained. 

Appeal  from  the  District  Court  of  the  District, 

County  of  Santa  Cruz. 


Oct.  1863.]  Gregory  v.  Hay. 


This  was  an  application  for  an  injunction. 

The  complaint  set  forth  that  the  plaintiff  was  the  assignee 
of  a  lease,  executed  between  the  defendaat  and  a  previous 
lessor,  for  sixty  acres  of  land,  for  the  term  of  three  years, 
which,  by  several  assignments,  became  vested  in  him,  with 
the  right  to  receive  the  rents  reserved,  etc.,  which  rents  were 
payable  in  kind;  that  defendant  had  raised  a  large  crop  of 
potatoes  on  the  demised  premises,  210  bushels  to  the  acre, 
which  he  is  now  gathering,  one-fourth  of  which  is  payable 
to  plaintiff  as  rent  by  the  said  lease;  and  that  he,  the  de- 
fendant, has  refused  to  pay  or  deliver  the  portion  thereof 
due  to  the  plaintiff  as  aforesaid,  for  rent,  aud,  for  the  pur- 
pose of  defrauding  the  plaintiff,  has  sold  and  sent  to  foreign 
parts  a  large  portion  of  said  crop,  without  delivering  to  plain- 
tiff the  fourth  part  thereof,  as  he  was  bound  to  do  by  his  said 
contract;  and  that  he  is  yet  engaged  in  gathering  and  dispos- 
ing of  the  same  as  aforesaid,  in  violation  of  his  lease.  That 
the  fourth  part  of  the  crop  so  raised,  for  which  rent  is  due, 
will  amount  to  about  3000  bushels,  and  the  present  value  of 
potatoes  in  the  market  is  $2  50  per  bushel,  which  plaintiff  is 
about  to  lose  by  defendant's  refusal  to  deliver  the  same,  and 
by  his  fraudulent  removal  of  them  without  payment  of  rent 
to  plaintiff,  and  prays  for  an  injunction  to  restrain  the  de- 
fendant from  removing  and  disposing  of  the  potatoes,  and 
for  a  receiver  to  take  charge  of  and  sell  them  and  account, 
etc. 

*The  Court  granted  the  injunction,  and  appointed  a  [333] 
receiver  until  further  order  thereon,  and  afterwards, 
upon  the  demurrer  of  defendant  and  divers  causes  filed  by 
him,  the  injunction  was  dissolved,  and  plaintiff  appealed 
from  the  order  directing  the  dissolution. 

J.  WZbon,  for  Appellant. 

There  is  no  answer  filed  by  defendant,  and  of  course  the 
intention  to  defraud  the  plaintiff  is  admitted.  If  there  were 
good  causes  of  demurrer,  an  answer  should  have  been  put  in 
denying  the  fraud.  (See  Daniel's  Ch.  Pr.  375,  653;  9  Yes. 
87;  Mitford  E.  Ph  216,  note  f ;  3  Paige,  277  and  273;  Story 
Eq.  Plead.  464-5,  and  sec.  605.)    Charges  of  fraud  shut  out 
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a  demurrer.  (1  Dan.  Gh.  375;  lb.  653.)  If  the  demurrer  is 
not  to  the  whole  bill,  it  ought  to  specify  which  part,  and  if  it 
does  not,  it  is  not  good,  and  must  be  overruled.  (2  Paige, 
574;  lb.  414;  6  lb.  57;  1  Johns.  Ch.  57.)  Demurrer  bad  in 
part  is  bad  in  the  whole. 

The  injunction  was  properly  granted  on  the  allegation  of 
the  petition,  that  the  rents  were  due,  demanded,  and  refused, 
with  a  view  to  defraud  plaintiff,  and  where  this  stands  ad- 
mitted by  the  pleadings,  it  is  good  cause  for  granting  an  in- 
junction. A  motion  to  dissolve  without  answer,  admits  every 
allegation  with  their  legal  conclusions.  The  motion  to  dis- 
solve was  improperly  sustained.  (2  Sto.  Eq.  PI.  168,  sees. 
845,  710,  711,  717,  718,  721,  and  722.) 

Sloan,  for  Respondent. 

When  the  bill  was  filed,  defendant  was  in  the  act  of  gather- 
ing his  crop.  It  does  not  show  how  much  had  been  gathered, 
how  much  in  the  ground,  or  that  defendant  was  irresponsible. 
There  was  no  existing  cause  of  action,  as  is  apparent  from  the 
terms  of  the  lease,  when  the  suit  was  brought.  The  demand 
for  rent  was  premature;  no  pettiiam  qffecticmi8y  as  to  the  po- 
tatoes, is  shown  to  exist;  no  insolvency  on  the  part  of  the  de- 
fendant, or  other  probable  cause  of  loss,  or  irreparable  injury 
to  the  appellant. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

[334]  *To  obtain  the  injunction  in  this  case,  it  was  neces- 
sary for  the  bill  of  complaint  to  aver  either  the  insolv- 
ency of  the  defendant,  or  that  he  is  without  any  tangible  prop- 
erty which  could  be  made  the  subject  of  attachment  or  exe- 
cution. Without  either  of  these  averments,  the  bill  is  too 
defective  to  sustain  the  order  for  an  injunction  and  receiver. 

The  order  of  dissolution  is  affirmed,  and  the  cause  re- 
manded for  further  proceedings. 


Oct.  1853.]  Gaskill  v.  Trainer.  335 


GASKILL,  Appellant,  v.  TRAINER,  MOOR,  et  al., 
Respondents. 

Lbr  on  Leasehold  Interest.— Where  a  lien  attaches  upon  a  leasehold  interest, 
it  so  attaches,  subject  to  all  the  conditions  of  the  lease. 

1  Lease,  Demand  fob  Bbnt  nsoebbabt  to  Cheats  Fobfettube.— But  if  one  of  the 
conditions  be  forfeiture  for  non-payment  of  rent,  the  mere  failure  to  pay  the  rent 
will  not  make  a  forfeiture:  there  must  be  a  formal  demand  made  on  the  day  it 
becomes  due,  to  effect  this. 

Idem,  Waiver  of  Demand  not  Implied.— A  waiver  of  the  demand  will  never  be 
implied  for  the  purpose  of  making  a  forfeiture;  for,  from  its  very  nature,  a  for- 
feiture cannot  take  place  by  consent,  and  is  not  favored  by  the  rules  of  law. 

Idem,  Surrender  of  Leasehold  Interest.— The  surrender  of  a  leasehold  estate 
operates  a  merger  in  the  fee,  but  this  cannot  be  suffered  to  defeat  the  right  of  a 
third  party,  whose  righto  intervened  before  the  merger  took  effect. 

Lm  on  Leasehold  Interest,  Enforcement  of.— The  party  holding  a  lien  on  a 
leasehold  estate  has  a  right  to  enforce  it,  notwithstanding  a  subsequent  failure  of 
the  lessee  to  pay  rent,  and  a  surrender  of  the  lease  to  the  lessor. 

Appeal  from  the  Fourth  Judicial  District. 

The  complaint  sets  forth,  that  on  the  21st  May,  1852,  the 
plaintiff,  and  defendant,  Trainer,  entered  into  a  written  agree- 
ment, whereby  the  plaintiff  contracted  to  furnish  materials, 
and  to  do  the  brickwork  of  a  house,  to  be  erected  by  defend- 
ant, on  a  lot,  on  the  corner  of  Front  Street,  in  San  Francisco, 
of  which  said  defendant  was  then  lessee;  the  defendant,  by 
the  terms  of  the  contract,  agreed  to  pay  the  plaintiff,  for  the 
materials  and  work  to  be  furnished  and  executed,  $6600, 
as  the  work  "progressed,  as  set  forth  in  the  complaint;  [335] 
and  plaintiff  alleges  full  performance  on  his  part,  and 
failure  on  the  part  of  defendant. 

Plaintiff  further  claims  $215,  for  extra  work  and  materials. 

And  further  alleges,  that  on  the  28th  June,  1852,  he  filed 
notice  of  his  intention  to  hold  a  lien  upon  the  said  building, 
for  the  amount  due  and  to  become  due,  in  pursuance  of  the 
statute,  and  prays  judgment  for  $5043,  with  interest  on 
$1829,  at  the  rate  of  ten  per  cent,  per  annum,  and  on  $3224, 
at  the  rate  of  three  per  cent,  per  month. 

And  asks  that  all  the  right,  etc.,   that  the  defendant, 

1  Cited,  Ohipman  v.  Emerio,  ante  388;  MoGlynn  «.  Moore,  26  Cal.  897;  Gage  v. 
Hates,  40  Cal.  886;  Lander  t>.  Miles,  8  Or.  48.    See  O'Connor  v.  Kelly,  41  CoL  484. 
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Trainer,  had  in  the  said  lot,  at  the  time  of  the  commence- 
ment of  the  said  building,  may  be  sold,  and  that  out  of  the 
proceeds  thereof  the  sum  of  13715  75,  with  interest,  be  paid 
to  plaintiff,  and  the  remainder  be  held  by  the  Court,  subject 
to  its  future  order;  and  prays  that  Moor  and  others  [naming 
them]  be  summoned  to  answer  in  this  suit,  if  any  interest 
they  have  therein. 

On  the  21st  May,  Trainer,  defendant,  answered  and  denied 
that  he  ever  was  owner  of  the  said  lot  or  building;  that  he 
paid  the  plaintiff  all  moneys  due  on  the  contract,  up  to  the 
2d  June,  1852,  and  that  all  materials  furnished,  work  done, 
etc.,  since  that  date,  were  for  defendant,  Moor,  the  owner  of 
the  said  building,  of  which  defendant  had  notice,  and  well 
knew.  That  the  plaintiff  was  a  sub-contractor  of  this  defend- 
ant, who  contracted  with  Moor,  the  owner  of  the  lot,  and 
denies  the  execution  of  the  written  agreement  stated  in  the 
complaint;  and  each  and  every  allegation  of  plaintiff's  com- 
plaint. 

On  the  21st  September,  Moor  answered,  that  defendant, 
Trainer,  was  not  the  owner  of  the  lot,  and  says  that  plaintiff 
was  sub-contractor,  as  stated  by  Trainer,  with  whom  this  de- 
fendant contracted,  and  denies  all  the  allegations  of  the  com- 
plaint. 

The  only  witness  called  in  the  case  was  the  defendant, 
Trainer,  called  by  the  plaintiff,  who  testified  that  on  the  10th 
May,  1852,  he  leased  the  premises  of  defendant,  Moor,  by  an 
indenture  of  lease  (in  evidence);  that  on  the  21st  May,  he 
contracted  with  the  plaintiff  for  the  brickwork  of  a  building, 
etc.  (contract  in  evidence);  that  the  plaintiff  fully  and  faith- 
fully complied  with  all  his  undertakings  and  agreements  in 
said  contract;  and  that  there  remained  due  thereon 
[336]  $1715,  with  interest  at  the  rate  of  *ten  per  cent,  from 
the  26th  June,  1852,  and  $2600,  with  interest  at  the 
rate  of  three  per  cent,  per  month,  from  the  same  day. 

The  defendant,  Moor,  then  offered  to  prove  by  the  witness 
that  on  the  3d  June,  1852,  when  plaintiff  had  nearly  completed 
his  contract,  the  defendants,  Moor  and  Trainer,  had  cancelled 
the  lease  from  Moor  to  Trainer.  Plaintiff  objected.  The 
Court  admitted  the  testimony,  and  defendant  excepted.    The 
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witness  then  stated  that  daring  the  erection  of  the  bnilding, 
he  found  himself  unable  to  fulfil  his  contract  with  the  plain- 
tiff, and  offered  to  assign  him  his  lease,  which  plaintiff  de- 
clined, and  insisted  on  the  contract;  and  when  the  plaintiff 
was  pressing  him  very  hard  for  money,  he  saw  Moor,  and  told 
him  he  could  not  fulfil  his  engagement  with  him;  and  there- 
upon "he  and  Moor  signed  their  names  under  the  words 
written  across  the  face  of  the  first  page  of  the  said  lease 
(marked  C,)  and  duly  executed  and  delivered  the  same,  and 
entered  into  the  further  contract  (marked  D.)  This  was  on 
the  3d  June,  1852.  After  this,  witness  remained  in  posses- 
sion of  the  premises,  for  the  purpose  of  completing  the 
building  for  Moor,  as  contractor,  and  not  as  a  tenant.  He  in- 
formed plaintiff  of  the  arrangement  made  with  Moor,  stating 
that  it  would  enable  him  to  pay  the  plaintiff  in  a  few  days  all 
that  was  due  him,  as  well  as  the  future  payments  as  they  be- 
came due."  The  witness  then  stated  some  payments  mad©  by 
him,  and  other  matters  not  material,  and  proceeded  to  say, 
that  when  the  building  was  nearly  completed,  he  (Trainer) 
surrendered  the  possession  to  Moor,  who  had  been  in  posses- 
sion ever  since.     That  he  had  never  paid  Moor  any  rent. 

The  exhibits  referred  to  do  not  accompany  the  record. 

The  Court,  to  whom  the  case  was  submitted  without  a  jury, 
found  the  contract  as  laid  in  the  complaint,  and  full  perform- 
ance on  the  part  of  the  plaintiff;  also,  the  filing  of  the  me- 
canic's  lien,  and  that  defendant,  Trainer,  was  indebted  to 
the  plaintiff,  etc. 

That  at  the  time  of  the  commencement  of  the  work,  and 
furnishing  the  materials,  etc.,  Trainer  was  seised  of  an  estate 
in  the  premises,  under  the  lease  from  Moor,  for  the  term  of 
five  years,  paying  the  monthly  rent  therefor  of  $300,  the  first 
payment  to  be  made  on  the  6th  June,  1852.  That  in 
default  of  the  "payment  of  the  rent  for  five  days  after  [337] 
it  became  due  and  payable,  Moor  had  the  right  to  enter 
upon  and  repossess  the  said  premises,  as  of  his  own  right. 
That  as  a  further  condition  of  said  lease,  the  said  Trainer, 
within  two  months  from  the  said  10th  of  June,  was  to  com- 
mence to  erect  a  house  (describing  it)  upon  some  part  of  the 
premises,  and  expend  not  less  than  $10,000. 
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That  on  the  3d  of  June,  Trainer,  unable  to  perform  the 
covenants,  applied  to  Moor  to  be  discharged  from  the  same, 
and  that  the  said  Trainer  and  Moor  did,  on  that  day,  enter 
into  an  agreement,  whereby  the  said  Moor  was  to,  and  did, 
reenter  and  repossess  himself  of  the  said  premises,  and  dis- 
charged and  released  the  said  Trainer  by  verbal  agreement, 
and  by  a  writing  not  under  seal,  written  across  the  face  of  said 
lease,  from  the  performance  of  all  the  conditions  therein 
contained.  That  such  surrender  on  the  part  of  Trainer,  and 
reentry  by  said  Moor,  were  made  in  good  faith,  and  without 
any  intention  to  defraud  the  plaintiff.  That  the  reentry  was 
made  prior  to  the  6th  June,  when  the  first  month's  rent  would 
have  become  due,  and  that  on  and  after  the  10th  June,  the 
said  Moor  was  in  possession  under  the  above-mentioned 
agreement,  and  is  now  in  possession,  no  part  of  the  rent  re- 
served having  been  paid.  That  the  agreement  to  cancel,  and 
the  reentry  by  Moor,  were  made  with  full  knowledge  of  the 
plaintiff,  who  went  on  and  furnished  materials,  and  performed 
work,  knowing  that  the  building  was  to  be  completed  by 
Trainer,  and  paid  for  by  Moor,  as  stipulated  in  the  mortgage. 

The  Court  found  the  conclusions  of  law  as  follows: 

That  the  plaintiff  is  entitled  to  recover  of  the  defendant, 
Trainer,  $5053,  with  interest  on  $1829,  at  the  rate  of  10  per 
cent,  per  annum,  and  on  $3224,  at  3  per  cent,  per  month. 

That  the  reentry  of  Moor  prior  to  the  day  the  rent  became 
due,  under  the  said  agreement,  and  his  possession  on  the  day 
the  rent  became  due,  and  subsequent  thereto,  the  rent  not 
being  paid  nor  tendered,  was  a  termination  of  the  tenancy  of 
the  said  Trainer,  under  the  said  lease,  and  reinstated  Moor  in 
the  estate,  free  from  all  incumbrances  created  or  charged  on 
the  leasehold  estate  by  Trainer;  and  that  the  plaintiff  has  no 
lien  on  the  said  premises,  for  the  materials  found  and 
[338]  labor  performed,  under  his  ^agreement  with  Trainer; 
and  ordered  judgment  for  defendant,  Moor,  but  with- 
out costs.     Plaintiff  appealed. 

There  is  no  brief  on  file  for  appellant. 

Crockett  and  Baker,  for  Respondents. 

Oaskill's  lien  attached  only  on  Trainer's  leasehold  interest. 
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This  leasehold  was  subject  to  two  conditions,  payment  of 
rent  monthly,  in  advance,  and  that  the  lessee  should  imme- 
diately proceed  to  expend  $10,000  on  the  premises,  in  the 
erection  of  buildings.  Trainer  could  not  comply,  and  de- 
livered up  the  premises  to  Moor,  who  holds  them,  and  his 
lease  stipulates  that  he  may  do  so. 

It  is  contended  for  appellant,  that  writing  the  words  "  can- 
celled and  discharged,"  across  the  face  of  the  lease,  would 
not  destroy  its  contents.  If  so,  the  rights  of  the  parties  con- 
tinue as  if  these  words  had  never  been  written.  The  lease 
provides  that  Moor  may  terminate  the  tenancy,  if  the  rent  is 
not  paid.  He  is  in  possession,  and  there  is  a  failure  to  pay: 
he  elected  to  terminate  the  lease,  why  may  he  not  do  so?  But 
it  is  said  he  did  not  enter  on  the  ground  of  forfeiture.  He 
was  in  possession  when  the  rent  became  due,  and  could  not 
reenter  upon  his  own  possession.  His  election  to  terminate 
the  tenancy  in  this  condition  of  things  was  a  right,  and  he 
exercised  it. 

But  it  is  claimed  for  plaintiff  that  Moor  had  no  right  to  re- 
enter, without  a  formal  demand  of  rent,  on  the  premises,  on 
the  day  it  became  due.  But  if  this  rule  be  in  force  here,  the 
tenant  may  waive  the  demand,  and  Trainer  did  this,  by  con- 
fessing his  inability  to  pay,  and  delivering  possession  to 
Moor.  But  in  this  State  no  demand  is  necessary.  By  the 
statute  of  1850,  sec.  13,  p.  150,  holding  ever  after  the  expira- 
tion of  the  lease,  or  contrary  to  the  conditions  or  covenants 
of  the  lease,  or  after  rent  is  due  and  payable,  for  three  days 
after  demand  of  the  possession,  the  lessee  can  recover  pos- 
session by  action  for  unlawful  detainer.  We  therefore  say 
no  demand  at  common  law  is  necessary.  It  is  sufficient  if 
rent  be  due,  and  demand  be  made  of  the  possession  in  writ- 
ing; and  we  cite  the  statute  to  show  that  the  common  law  is 
altered  by  it,  and  to  show  that  without  a  clause  in  the  lease, 
we  had  the  right  to  reenter  for  non-payment  of  rent, 
on  demand  *of  possession  as  above.  But  the  tenant  [339] 
has  waived  the  necessity  for  the  demand,  by  admitting 
his  inability  to  pay,  and  surrendering  the  possession. 

Such  would  be  the  case,  if  the  words  "  cancelled  and  dis- 
charged/9 on  the  face,  were  a  nullity,  as  is  contended  for, 

865 


340  Gaskill  v.  Tiiainer.  [Bap.  Ct. 

Are  not  these  words  as  effective  as  if  the  parties  had  written, 
"We  hereby  agree  that  this  lease  is  oanoelled,  and  we  mutu- 
ally discharge  each  other  from  the  covenants  thereof?"  and 
this  is  what  they  necessarily  import  The  intention  is  clear, 
and  this  is  what  the  law  regards.  (Sugden  an  Vendors,  160 
est  seq.)  Any  form  of  words  will  operate  a  surrender!  which 
plainly  indicates  the  intention  of  the  parties. 

But  it  is  said  Trainer  had  not  the  power  to  terminate  his 
estate  as  against  Gaskill,  because  his  lien  had  attached  in 
the  meantime.  The  lease  was  at  an  end  between  Trainer  and 
Moor.  Gaslriirs  lien  was  only  upon  Trainer's  right  to  enjoy 
the  property  during  the  term,  subject  to  its  conditions  im- 
posed on  Trainer  by  the  lease,  and  that  neither  Trainer  nor 
Gaskill  complied  with,  or  offered  to  comply  with.  If  Gaskill 
claimed  to  be  substituted  to  Trainer's  rights,  he  would  take 
them  cum  onere,  and  he  would  be  bound  to  pay  the  rent  and 
build  the  house;  but  he  did  neither,  nor  offered  to  do  either. 
He  is  estopped  on  the  same  principle  that  the  owner  of  a  lot 
who  tacitly  permits  it  to  be  sold  to  an  innocent  purchaser, 
without  giving  notice  of  his  claim,  is  estopped  from  assert- 
ing it. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  first  proposition  of  the  respondent  is  correctly  stated, 
that  Gaskill's  lien  attached  only  on  Trainer's  leasehold  inter- 
est, subject  to  all  the  conditions  of  the  lease  from  Moor  to 
Trainer. 

From  this  it  is  attempted  to  be  deduced,  that  as  by  the 
terms  of  the  lease,  it  was  to  be  forfeited  upon  non-payment 
of  rent,  the  failure  of  the  lessee  to  pay  destroyed  the  lien  of 
the  plaintiff. 

This  would  be  only  true  if  there  had  been  a  technical  for- 
feiture. The  failure  to  pay  cannot  alone  create  one.  There 
was  an  equal  necessity  that  a  formal  demand  for  the 
[340]  rent  should  *have  been  made  on  the  day  it  became 
due.  Nor  for  the  purpose  of  forfeiture  will  a  waiver 
of  the  demand  ever  be  implied,  because  a  forfeiture,  from 
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its  very  nature,  cannot  take  place  by  consent,  and  it  is  not 
favored  by  the  rules  of  law. 

Haying  declined  to  take  the  legal  steps  to  produce  the  for- 
feiture, Moor,  it  is  said,  received  the  leasehold  estate  by  sur- 
render, and  that  consequently  the  right  of  all  parties  derived 
under  the  lease  were  determined  with  it.  Such  a  rule  would 
be  fraught  with  hardship  and  inconvenience,  and  has  no  legal 
sanction.  If  he  took  by  surrender,  the  estate  must  neverthe- 
less be  subject  to  the  burdens  with  which  it  was  invested  at 
the  time;  for  although  by  the  surrender,  the  leasehold  estate 
is  merged  in  the  fee,  yet  this  principle  of  merger,  which  arose 
out  of  the  fondness  of  the  law  for  convenience  and  symme- 
try, was  never  designed  to  defeat  the  rights  of  a  third  party, 
which  had  intervened  before  the  merger  took  effect. 

It  is  unnecessary  to  decide  whether  the  words  "  cancelled 
and  discharged,"  written  across  the  lease,  have  the  legal  effect 
of  creating  a  surrender  or  not,  because  in  either  event,  from 
the  views  here  taken,  the  right  of  the  plaintiff  to  the  enforce- 
ment of  his  lien  is  upheld. 

Judgment  reversed,  and  cause  remanded. 


♦HENLY  and  HASTINGS,  Respondents,  v.  L.  W.    [341] 
HASTINGS,  Appellant. 

COUKN,  AUTHOHOT  WBOHGFULLY  EXKBdSKD.— It  WM  ft  Wrongful  6X610186  Of  au- 
thority in  the  District  Court  to  strike  oat,  on  an  ex  parte  motion,  a  marginal  entry 
of  satisfaction  on  a  judgment  rendered  two  years  before. 

1  Appbal  from  Okdzb,  when  will  not  La.— -An  appeal  will  not  lie  from  an  order 
of  Court,  refusing  to  set  aside  a  former  order.  Such  order  is  merely  negative,  a 
refusal  to  disturb  the  first  decision.  It  is  that,  the  former  decision,  which  is  the 
subject  of  complaint,'  and  not  the  refusal  to  alter  it 

Appeal  from  the  Sixth  Judicial  District. 

The  record  in  this  case  shows,  that  on  the  6th  July,  1850, 
judgment  was  rendered  by  confession  in  favor  of  plaintiffs, 
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1  Explained,  Oilman  v.  Contra. 
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against  defendant  for  $9500.  On  this  judgment  execution 
issued,  which  was  returned  with  satisfaction  thereof  endorsed 
and  signed  by  plaintiffs,  as  received  of  Chevor,  one  of  de- 
fendants (except  the  costs  not  paid.)  This  endorsement  of 
satisfaction  was  upon  the  return  of  the  execution,  entered 
upon  the  margin  of  the  judgment.  The  endorsement  is  dated 
October  1st,  1851,  and  the  return  was  made  to  the  clerk's 
office,  October  12th,  1850.  On  the  14th  day  of  February, 
1853,  on  motion  of  the  attorney  of  the  plaintiffs,  it  was 
ordered  by  the  Court  that  the  marginal  entry  of  satisfaction 
be  stricken  out,  and  that  the  judgment  remain  in  full  force, 
and  valid  as  between  the  defendants.  This  motion  and  order 
were  made  ex  parte,  and  without  notice  to  defendants. 

On  the  26th  May,  1853,  L.  W.  Hastings,  one  of  the  de- 
fendants, moved  the  Court  to  set  aside  the  order  of  14th  Feb- 
ruary, 1853,  striking  out  the  marginal  entry  of  satisfaction, 
which  the  Court  overruled;  and  it  was  from  the  judgment  or 
order  of  the  Court  overruling  this  motion,  that  this  appeal  is 
taken  by  L.  W.  Hastings,  to  this  Court. 

BurrU  and  Goss,  for  Appellant. 

The  order  should  not  have  been  made  ex  parte.    A  judg- 
ment without  notice  is  void.   (1  Howard,  351;  lb.  521.) 
[342]  The  counsel's  "argument  was  confined  to  the  order  of 
the  Court  of  14th  February,  and  was  to  the  order  ap- 
pealed from,  refusing  to  set  aside  that  order. 
No  brief  for  respondent  on  file. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Mttbbat,  Chief  Justice,  concurred. 

In  February,  1853,  the  District  Court  on  an  ex  parte  mo- 
tion, ordered  to  be  stricken  out,  a  marginal  entry  of  satisfac- 
tion of  a  judgment,  which  had  been  rendered  two  years 
before.  This  was  a  wrongful  exercise  of  authority,  and  is  a 
proper  subject  for  the  reviewing  power  of  this  Court. 

But  the  defendants  do  not  appeal  from  that  order.  They 
make  a  motion  to  set  aside  that  order,  and  then  appeal  from 
the  refusal  to  grant  their  motion.  This  is  certainly  not  re- 
visable:  it  is  the  mere  negative  action  of  the  Court  declining 
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to  disturb  its  first  decision.  It  is  that  decision  which  is  the 
proper  subject  of  complaint,  and  the  refusal  to  alter  it,  any 
number  of  times,  would  not  make  it  less  so.  There  must  be 
observed  in  appeals  to  this  Court,  the  order  and  regularity 
which  belong  to  well-established  principles  founded  in  sound 
reason. 
The  appeal  is  dismissed. 


♦JOHNSON,  Respondent,  v.  TOTTEN  and  KEL-     [343] 
LOGO,  Appellants. 

Pabtnebship,  Contdtoaitgb  op.— A  consignment  of  merchandise  wit  made  to  de- 
fendants as  partners.  After  the  dissolution  of  the  partnership,  two  sales  of  a 
portion  of  the  merchandise  were  made— one  by  each  partner,  who  severally  re- 
ceived the  money:  Held,  that  the  partnership  continued  for  the  purpose  of  ful- 
filling engagements;  and  that  the  defendants  were  jointly  liable. 

1  Notice  of  Dissolution  Neoessaky. — To  affect  the  rights  of  one  dealing  with  a 
partnership  firm,  actual  notice  of  its  dissolution  must  be  brought  home  to  him. 

Oonseqneb,  Liability  fob  Monet  Had  amd  Received.— In  an  action  for  money 
had  and  received  by  the  consignor,  the  amount  of  goods  sold  on  credit  by  the 
consignee,  having  no  authority  so  to  sell,  can  be  recovered. 

Idem,  fob  Proceeds  of  Sale  by.— Such  sale  must  be  taken,  in  reference  to  the 
rights  of  the  plaintiff,  to  have  been  made  for  cash;  and  to  the  vendor  belongs 
the  demand  created  by  the  sale  against  the  vendee;  and  the  vendor  is  liable  to  the 
plaintiff  for  money  had  and  received. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict. 

This  was  an  action  for  money  had  and  received  by  defend- 
ants as  copartners  in  trade  for  the  use  of  the  plaintiff,  being 
the  proceeds  of  goods  sold  by  defendants  on  consignment 
from  plaintiff.  The  suit  was  commenced  May  31st,  1852. 
One  of  the  defendants,  Totten,  made  default;  the  other,  Kel- 
logg, answered.  The  case  was  referred  to  G.  T.  Emmett,  as 
a  sole  referee,  to  try  all  issues  and  report  a  judgment  in  the 
case. 

There  was  proof  of  several  consignments  by  several  ves- 

1  Cited,  Williams  t>.  Bowers,  15  Gal.  821. 
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of  any  other  state  of  facts  must  be  pleaded  specially,  and  no 
recovery  can  be  had  in  this  form  of  action. 

The  referee  erred  in  allowing  the  amount  of  the  goods  sold 
on  credit,  under  the  pleadings  in  the  case.  If  defendants 
were  liable  for  a  disobedience  of  orders,  or  neglect  of  duty, 
an  action  on  the  case,  with  an  averment  of  consideration,  was 
the  remedy,  and  not  assumpsit  for  money  had  and  received. 

Defendants  were  partners  on  the  sales  made  at  half  profits. 

,  for  Respondent. 


The  sales  on  half  profits  did  not  create  a  partnership,  but 
was  a  mode  of  ascertaining  the  compensation  of  de- 
[346]  fendants.   (2  H.  *Black,  590;  Sts.  on  Part.  sec.  32  and 
note;  sees.  36  and  43;  1  Stor.  B.  371.) 

There  is  no  valid  objection  to  the  form  of  the  action. 
(Paley  on  Agency,  by  Dunlap,  53  and  note.)  If  erroneous, 
defendants  should  have  demurred  specially;  after  pleading,  it 
is  too  late. 

As  copartners,  the  act  of  one  was  the  act  of  both,  and 
money  received  by  one  is  received  by  both.  (Oollyer,  sec. 
422;  3  Nel.  114;  Godfrey  v.  Sanders.) 

The  dissolution  of  the  firm  could  not  affect  the  rights  of 
plaintiff  until  notice  was  brought  home  to  him.  The  plaintiff 
arrived  in  San  Francisco,  in  May,  1852,  and  then  first  received 
notice  of  the  dissolution.  Quoad,  the  plaintiff,  the  partner- 
ship continued  down  to  the  term  of  his  arrival,  and  to  this 
time  the  acts  of  either  were  the  acts  of  both.  (National  Bank 
v.  Norton,  1  Hill,  672.) 

After  the  dissolution,  the  proceeds  of  all  the  sales  went  into 
the  hands  of  Kellogg,  who  appealed  on  the  ground  that  Tot- 
ten, who  had  made  default,  was  not  liable.  The  plaintiff 
could  have  held  Kellogg  alone. 

The  merchandise  from  the  Hurricane  was  consigned  before, 
but  arrived  after,  the  dissolution,  though  before  notice  to 
plaintiff.  Defendants  jointly  received,  and  jointly  made  sale 
of  it,  and  divided  the  commission:  they  are,  therefore,  jointly 
liable;  for  the  dissolution  was  inoperative  without  notice;  and 
here  was  a  joint  undertaking,  and,  therefore,  a  joint  liability. 
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(Paley's  Agency,  by  Dunlap,  52;  Waugh  v.  Barber,  2  H.  Bl. 
235.) 

The  goods  sold  to  Cheesboro  were  properly  included  in  the 
recovery:  the  referee  found  that  defendants  received  money 
or  money's  worth;  they  charged  2  per  cent,  per  month,  and, 
therefore,  took  a  note,  which,  not  having  been  produced, 
must  have  been  paid.     (1  Doug.  137,  138.) 

Heydenfelbt,  Justice,  delivered  the  opinion  of  the  Court. 
Mubbay,  Chief  Justice,  concurred. 

The  respondent  urges  that  two  sales,  and  receipts  therefrom 
of  money  were  made  after  the  dissolution  of  the  partnership, 
one  by  each  partner,  and  that  they  were  therefore  not  jointly 
liable.  I  am  satisfied  that  notwithstanding  the  disso- 
lution of  the  *partnership,  yet  for  the  purpose  of  ful-  [347] 
filling  engagements  made  during  its  existence,  it  had  a 
limited  existence  legally,  and  subsisted  for  such  purpose,  even 
after  the  act  of  dissolution  by  the  parties.  (See  Collyer  on 
Part.  118.) 

Independent  of  this  position,  it  is  positively  shown  that  the 
plaintiff  had  no  notice  of  the  dissolution,  which  was  abso- 
lutely necessary  in  order  to  change  the  character  of  the  de- 
fendants' liability.  To  affect  the  rights  of  one  dealing  with 
a  partnership  firm,  actual  notice  of  its  dissolution  must  be 
brought  home  to  him.  It  is  true  that  notice  may  be  implied 
from  circumstances,  but  in  this  case,  it  is  shown  positively 
that  although  the  defendants  took  every  necessary  step  to 
give  the  notice,  yet  it  was  impossible  that  the  plaintiff  could 
have  received  it. 

Another  objection  is  that  the  amount  of  a  sale  made  on 
credit  is  charged  to  the  defendants,  which  could  not  be  done 
in  this  form  of  action,  because  if  they  had  no  right  to  sell  on 
credit,  they  would  only  be  liable  for  unskilful  management, 
and  not  for  money  had  and  received. 

We  have  arrived  at  a  different  conclusion.  If  the  defend- 
ants "had  no  right  to  sell  on  credit,  as  appears  from  the  evi- 
dence, having  the  right  to  sell,  the  sale  must  be  taken  in 
reference  to  the  rights  of  the  plaintiff  as  having  been  for 
cash.    To  the  defendants  belong  the  demand  which  the  sale 
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created  against  their  vendee,  and  they  are  liable  to  the  plain- 
tiff as  for  money  had  and  received. 
Judgment  affirmed. 


[348]     *FITCH,  Appellant,  v.  BKOCKMON,  Sheriff,  Re- 
spondent. 

Contbact,  CoiraTBUonox  of.— M.  B.  G.  contracted  with  the  owner  of  a  ranch  to 
take  the  ranch  under  his  charge,  and  take  care  of  it  to  the  best  of  his  ability,  etc., 
and  the  owner  stipulated  in  recompense  of  his  services,  and  to  cover  his  expenses, 
to  give  him  one-fourth  part  of  all  the  increase  of  the  cattle,  etc.,  upon  the  ranch, 
when  parted  at  the  end  of  five  years.  M.  B.  C.  assigned  his  contract  to  L.  C, 
against  whom  a  judgment  was  obtained,  and  execution  issued  to  the  sheriff,  who 
levied  upon  and  sold  a  portion  of  the  cattle  upon  the  ranch,  then  claimed  by  the 
widow  of  the  said  owner,  who  had  died  in  the  meantime.  The  five  years  to  which 
the  contract  was  limited  having  expired,  the  widow  brought  trespass  against  the 
sheriff  for  the  cattle  thus  levied  upon  and  sold.  Eeld,  1st.  That  the  questions 
asked  by  the  plaintiff,  which  might  have  produced  answers  showing  acts  of  owner- 
ship on  the  part  of  the  plaintiff,  and  tending  to  prove  her  possession  of  the  prop- 
erty, (which  was  disputed,)  was  evidence,  and  should  not  have  been  excluded. 
2d.  That  the  true  construction  of  the  contract  gave  no  present  interest  in  the 
live  stock  to  M.  B.  C,  but  only  to  acquire  a  determinate  interest,  after  the  per- 
formance of  all  the  stipulations  on  his  part,  and  that  these  could  not  be  com- 
pleted until  the  expiration  of  five  years  from  the  execution  of  the  contract  3d. 
That  the  undertaking  on  the  part  of  M.  B.  C.  was  strictly  personal,  the  result  of 
the  owner's  confidence  in  his  skill,  etc.,  and  its  spirit  and  meaning  was  that  no 
other  should  be  substituted  in  his  place.  4th.  That  the  assignee  of  M.  B.  G.  had 
no  right  whatever  in  the  cattle  which  could  be  made  the  subject  of  a  levy  and 
sale. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District. 

This  case  was  brought  before  this  Court  at  October  Term, 
1852,  and  will  be  found  reported,  2  Cal.  Rep.  575,  when  the 
judgment  of  the  District  Court  was  reversed,  and  the  case  re- 
manded. It  was  again  placed  for  trial  at  the  November  Term, 
1852,  of  the  District  Court,  and  was  tried  by  a  jury,  who,  on 
the  30th  November,  found  a  verdict  for  the  defendant,  and 
judgment  was  rendered  against  plaintiff  for  costs.  Plaintiff 
asked  for  a  new  trial,  which  was  refused  by  the  Court  below. 
Plaintiff  appealed,  and  again  brought  the  case  into  this  Court. 

The  pleadings  will  be  found,  2  Cal.  Bep.  578.    The  action 
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was  for  the  recovery  of  the  value  of  certain  cattle,  the  prop- 
erty of  the  plaintiff,  alleged  to  have  been  seized  and  driven 
off  by  the  defendant. 

*The  defendant  answered,  and  denied  the  allegations  [349] 
of  the  complaint,  and  farther  answered  that  the  cattle 
were  the  property  of  one  Lindsey  Carson;  that  defendant  was 
sheriff,  and  had  placed  in  his  hands  an  execution  against  Car- 
son, in  virtue  whereof,  he  had  levied  on  the  cattle  and  sold 
the  same,  etc.,  and  was  authorised  so  to  do  by  the  agent  of 
the  plaintiff. 

A  jury  being  sworn,  Henry  Fitch  was  sworn  on  the  part  of 
the  plaintiff,  and  testified,  I  am  son  of  plaintiff;  mother  re- 
sided on  Sotoyome  Ranch  with  the  family  in  May  1851. 
Father,  Henry  D.  Fitch,  died  January,  1849.  I  was  on  the 
ranch  when  defendant  came  there  with  Pierpont  and  five  or 
six  others.  Defendant  asked  me  if  the  cattle  I  was  driving  to 
corral  were  for  him.  I  said  not.  He  said  he  was  after  cattle. 
I  told  him  there  were  no  cattle  there  for  him.  I  heard,  next 
day,  the  cattle  were  gone.  Witness  then  went  in  pursuit  of 
them,  and  saw  defendant,  who  told  him  he  had  taken  the 
cattle.  Witness  pursued  them  further,  and  found  them  in 
possession  of  Long,  branded  with  the  letters  H.  F.,  his 
father's  brand.  Long  claimed  them,  and  forbid  witness  from 
driving  them  away,  and  threatened  force.  He  also  gave  evi- 
dence of  the  value,  etc.,  of  the  cattle,  described  the  brand  as 
their  brand,  and  otherwise  identified  the  cattle  as  those  he 
was  in  search  of,  and  proceeded  to  say : 

Mother  moved  on  the  ranch  in  the  spring  of  1851,  in  April. 
Moses  Carson  had  not  been  on  the  ranch  for  some  months. 
We  lived  in  the  old  ranch  house:  not  the  same  Moses  Carson 
had  lived  in.  I  was  there  some  time  before  moving,  to  take 
care  of  the  stock,  as  Carson  was  not  there.  Brother  William 
was  there:  mother  sent  him.  We  were  the  only  ones  who 
took  care  of  the  ranch  for  about  a  year  before  the  family 
moved.  The  cattle  were  branded  by  myself  and  William, 
with  the  help  we  hired.  Mother  directed  me  to  hire.  I  hired 
as  her  agent :  she  furnished  the  means.  We  corralled  the 
cattle  during  the  time  we  were  with  them,  in  1850  and  '51. 

Question  by  plaintiff.— During  the  year  1850,  was  the  ranch 
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• 
improved?     Defendant  objected.     Question  sustained,  and 
plaintiff  excepted. 

I  think  no  one  took  charge  of  the  cattle  while  we 
[350]  were  on  the  *ranch,  except  ourselves  and  those  under 
our  control;  and  we  kept  control  till  mother  took  pos- 
session, in  the  spring  of  1851.     They  tried  to  get  possession 
by  force,  but  we  stopped  that. 

Question  by  plaintiff. — Was  any  portion  of  the  ranch  cul- 
tivated in  1851,  before  the  taking  of  the  cattle? 

A  portion  was  cultivated  by  us,  under  mother's  direction. 
We  raised  crops,  ploughed  with  the  same  oxen  taken  by  de- 
fendant. Some  of  the  old  cows  and  steers  that  were  taken 
were  the  same  that  father  had  turned  over  to  Moses  Carson: 
the  oxen  were  also  the  same.  [The  witness  testified  to  a  great 
many  other  facts,  showing  ownership  of  the  cattle,  unneces- 
sary to  report,  and  also  to  the  possession  of  the  ranch  by  his 
mother  and  the  family  from  1851,  under  whose  direction  he 
acted  throughout.] 

On  cross-examination,  defendant  asked  the  witness,  How 
did  you,  your  mother,  and  Henry,  transact  the  business  of 
the  ranch,  before  and  since  the  taking  of  the  cattle,  as  exec- 
utors of  your  father's  will? 

Answer. — I  don't  know  that  any  one  acted  as  executor  be- 
fore the  taking.  Since  the  taking,  we  have  acted  under 
mother's  directions,  as  executors,  on  the  ranch.  The  cattle 
taken  beloned  to  the  estate  of  my  father.  We  made  a  final 
settlement  with  Lindsey  Carson  in  the  fall  or  summer  of  1851. 
I  was  not  present  when  the  settlement  was  made.  In  the  ab- 
sence of  my  mother,  I  did  the  business  of  the  ranch  whilst  I 
was  there.  I  was  absent  in  the  winter  of  1850  and  '51.  The 
cattle  sold  to  Combs  was  by  mother's  order.  Lindsey  Carson 
lived  on  a  piece  of  ground  three  miles  from  our  house. 

Plaintiff  here  introduced  a  contract  between  Henry  D.  Fitch 
and  Moses  Carson,  (Exhibit  A,)  which  stipulates  as  follows: 

[Translation  from  the  Spanish.] 

1st.  This  contract  is  to  be  in  force  for  the  term  of  five 
years. 
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2d.  I,  Joseph  M.  Carson,  of  my  part,  do  make  myself  ac- 
countable, and  oblige  myself  to  take  under  my  charge,  the 
rancho  of  Mr.  Henry  D.  Fitch,  known  by  the  name  of  Soto- 
yome,  in  Sonoma,  to  be  taken  cere- of  to  the  best  of  my 
intelligence  and  knowledge,  for  its  better  protection  and  for- 
wardness. 

*3d.  Agrees  to  pay  all  wages  of  servants,  and  for  [351] 
utensils  for  the  work,  which  shall  be  my  property. 

4th.  The  provisions  shall  be  taken  from  the  produce  of  the 
rancho. 

5th.  I,  Henry  Fitch,  on  my  part,  hold  myself  responsible 
to  deliver  said  rancho  of  Sotoyome,  in  the  month  of  October, 
to  Mr.  Joseph  M.  Carson,  with  all  the  cattle,  horses,  sheep, 
etc.,  that  may  be  found  on  the  rancho  in  the  aforementioned 
month,  and  this  contract  shall  be  considered  good,  and  carried 
into  effect  from  the  same  date. 

6th.  In  recompense  for  the  services  of  the  said  J.  M.  Car- 
son, and  to  cover  expenses  that  he  incurs,  I  oblige  and  com- 
promise myself  to  give  him  one-fourth  of  all  the  increase  of 
the  cattle  and  breeding  mares,  and  two-thirds  of  all  the  grain 
raised,  of  whatever  class  it  may  be. 

7th.  Of  the  sheep,  I,  Henry  D.  Fitch,  agree  to  give  him, 
J.  M.  Carson,  one-third  part  of  the  increase. 

8th.  There  shall  be  built  a  manufactory  of  serapes,  woollen 
cloths,  and  blankets,  the  expenses  of  which  will  be  paid  by  J. 
M.  Carson,  and  one-third  of  all  the  products  shall  be  given 
to  Henry  D.  Fitch,  free  of  charge. 

9th.  The  before-mentioned  J.  M.  Carson  shall  have  his 
branding-iron  apart,  as  we  have  agreed  upon. 

10th.  At  the  end  of  five  years,  I,  Henry  D.  Fitch,  on  my 
part,  do  agree,  in  sign  of  my  esteem,  to  deed  him  a  piece  of 
land  of  said  rancho  of  Sotoyome,  of  two  hundred  acres,  Eng- 
lish measure,  over  and  above  what  I  have  promised  to  give 
him  for  his  personal  benefit  and  good,  and  also  of  his  family 
and  heirs  in  a  direct  line,  without  being  able  to  sell  it  or 
transfer  it. 

11th.  In  case  that  H.  D.  Fitch  wishes  at  any  time  to  place 
another  individual  on  the  rancho,  to  cultivate  the  land,  or 
manufacture  of  any  kind,  he  shall  be  able  to  do  so  independ- 
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ently  of  the  other  stipulations,  with  the  only  exception  of 
raising  other  stock,  etc. ;  and  Mr.  Joseph  M.  Carson  agrees 
to  this  condition. 

And  to  the  well  fulfilling  of  this  contract,  both  parties 
promise  and  bind  themselves,  with  their  personal  goods  that 

they  have  or  may  have,  renouncing  all  law  in  them  for- 
[352]  ever,  "considering  the  present  as  valid  as  if  it  were 

judicial,  with  all  the  requisites  that  the  law  demands, 
signing  two  copies  of  the  same  tenor,  and  before  two  wit- 
nesses, and  on  common  paper,  for  want  of  stamped.     San 
Gabriel,  June  30th,  1840.     Defective  sheep  not  counted. 
Witnesses,  H.  D.  Fitch. 

P.  Hugo  Ebid.  M.  B.  Oabson  * 

Zelepa  Held. 

N.B. — We  have  mutually  agreed  to  remit  the  ninth  article. 
There  shall  be  only  one  branding-iron  on  the  rancho ;  that  shall 
belong  to  H.  D.  Fitch  till  the  goods  are  parted,  at  the  end  of 
the  five  years;  and  in  testimony,  we  sign  it  on  the  same  day* 

H.  D.  Fitoh. 
M.  B.  Cabson. 

The  foregoing  instrument  was  originally  written  in  Spanish. 
The  translation,  as  above,  is  found  upon  the  record. 

Henry  Fitch,  a  son  of  plaintiff,  testified  that  he  had  seen 
the  cattle  sold  in  Sonoma.  They  were  not  in  view  of  those 
attending  the  sale,  but  were  thirty  miles  off.  They  were 
taken  from  the  ranch  after  the  sale.  M.  Pierpont  purchased 
200  head.  The  sale  was  for  so  many  cattle  running  on  the 
ranch,  and  not  of  any  particular  lot. 

The  plaintiff  offered  to  prove  that  the  whole  cattle  were 
sold,  and  not  an  undivided  interest.  Defendant  objected,  and 
the  offer  was  sustained,  and  exception  taken  by  defendant. 

I  went  on  the  ranch  with  mother,  who  had  the  charge  of 
the  whole  affairs  of  ranch  and  cattle.  Yacquerios  were  em- 
ployed from  time  to  time  by  mother,  and  paid  by  her.     She 


*  In  the  translation,  the  name  signed  M.  B.  C carton  is  written  I.  M.  Carson,  which 
seems  to  be  an  error.    It  is,  however,  taken  from  the  record  as  it  appeared. 
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employed,  and  paid  the  charges  down.  All  help  was  em- 
ployed and  paid  by  mother.  The  corral  built  by  those  em- 
ployed by  her.  There  was  no  cattle  on  the  ranch  with  the 
brand  of  Lindsey  Carson.  Those  taken  had  it  not.  Mother 
owned  the  horses  that  the  vaoquerios  rode.  She  bought  40 
or  50  in  the  fall  of  1850.  I  know  no  person  on  the 
ranch,  taking  care  of  it,  who  was  not  in  "mother's  em-  [853] 
ploy.  Moses  B.  Carson  sent  to  mother  to  come  and 
take  possession  of  the  ranch,  in  the  fall  of  1850:  she  went 
accordingly.  I  saw  M.  B.  Carson  exercise  no  act  of  owner- 
ship after  she  went  there.  I  saw  the  rodio  when  295  head, 
sold  to  Chiles,  were  taken.  Moses  and  Lindsey  were  present. 
Moses  went  to  the  States  in  1850.  Lindsey  came  to  me  for  a 
rodio,  and  I  objected  at  first,  bat  afterwards  ordered  the 
major  domo  to  make  one.     I  acted  for  my  mother. 

Question  by  plaintiff. — "Had  the  branding  been  so  neg- 
lected, that  Mrs.  Fitch  had  to  brand  some  of  the  old  cuttle  in 
the  spring  of  1850?"  Objected  to,  and  sustained.  Exception 
by  plaintiff. 

lindsey  Carson  came  to  me  for  permission  to  milk  some 
cows,  in  1851.  I  heard  him  forbid  the  delivery  of  the  cattle 
after  the  sale  on  execution.  He4  claimed  that  the  sale  was 
illegal.  At  the  time  of  settlement,  L.  C.  said  he  would  make 
us  responsible  for  the  cattle.  We  gave  him  600  head  on  set- 
tlement. He  was  not  charged  with  the  cattle  taken  by  the 
defendant. 

Question  by  plaintiff. — "Who  paid  taxes  on  the  ranch  and 
stock  in  1850  and  1851  ?"  Objection  by  defendant.  Sustained, 
and  exception  by  plaintiff. 

There  was  an  understanding  by  Pierpont  and  me  to  buy 
200  head  of  the  cattle  sold  by  Brockmon,  and  we  did  so. 
Afterwards  I  bought  Pierpont's  share,  and  they  never  were 
taken  from  the  ranch.  Mother  was  not  on  the  ranch  in 
December,  1850.  While  I  was  on  the  ranch  with  William, 
in  mother's  absence,  I  was  most  in  charge.  In  her  absence  I 
disposed  of  a  small  lot  of  stock.  She  was  absent  at  the  time 
of  the  sale.  I  could  not  say  she  left  me  as  her  agent.  I  did 
not  so  say  at  the  time  of  sale  or  on  the  previous  trial. 

Question  by  defendant. — Did  you,  at  the  sale,  say  you 
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would  deliver  the  cattle  sold  to  the  buyer?  Objected  to  by 
plaintiff.  Overruled.  Plaintiff  excepts.  Answer. — I  did  say 
so,  but  that  would  not  make  it  so. 

There  never  was  any  regular  delivery  of  things  from  Car- 
son. I  suppose  the  cattle  were  the  property  of  H.  D.  Fitch, 
deceased.  There  had  never  been  any  division  of  the  estate  at 
the  time  of  taking. 

Question.  —  Have    you,   in    connection  with    your 

£354]  mother  and  "Frederick,  acted  as  executor  before  the 

sale?    Objected  to  by  plaintiff.     Overruled.     Plaintiff 

excepts.     Answer. — I  have  with  my  mother,  but  do  not  know 

as  to  Frederick. 

I  sold  about  180  head  when  mother  was  gone,  and  received 
the  pay.  Mother  received  a  part  when  she  came  back  I  at- 
tended all  rodios,  and  took  general  charge.  Moses  Carson 
was  not  at  the  ranch  when  the  cattle  were  delivered  to  Chiles* 
I  signed,  with  mother,  on  the  settlement.  I  was  not  present 
at  all  the  conversation  on  settlement.  I  was  of  age  in  June, 
1851.  Not  of  age  at  the  time  of  sale.  There  was  some  ac- 
tion taken  on  father's  will  in  1849.  I  never  gave  any  bonds. 
I  acted  under  my  mother  in  my  acts  on  the  farm.  Mother 
received  the  money  for  the  feattle  sold.  I  paid  to  her  when  I 
received  money.  She  made  the  sales  when  at  home.  I  was 
present  when  Brockmon  came  for  cattle,  and  mother  forbid 
his  taking  them,  and  said  she  did  not  know  whether  Carson 
had  1  or  1000  head,  and  that  Carson  had  said  he  would  hold 
her  responsible. 

Plaintiff  offered  to  prove  that  Pierpont  went  with  defendant 
at  the  time  the  cattle  were  taken;  and  after  the  conversation 
between  plaintiff  and  defendant,  Pierpont  told  defendant  he 
had  no  right  to  take  the  cattle,  and  defendant  said  he  should 
take  them. 

Objected  by  defendant.  Objection  sustained.  Exception 
by  plaintiff.  I  never  signed  myself  as  executor  before  sale. 
I  was  merely  the  agent  of  my  mother.  That  is  what  I  meant 
when  I  said  I  was  executor. 

The  plaintiff  also  proved  by  Bijou,  the  major  domo,  that 
he  had  been  hired  by  her,  and  went  on  the  ranch  in  August, 
1850,  and  had  lived  there  till  the  present  time.     That  Mrs. 
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Fitch  had  paid  him,  and  he  was  employed  generally  in  tillage 
and  in  looking  after  the  cattle.  Six  vacquerios  were  on  the 
ranch  when  he  went  there,  one  of  whom  had  been  in  the  em- 
ploy of  Moses  Carson;  all  were  employed  by  Mrs.  F.  after 
witness  went  there.  The  horses  were  branded  with  the  iron 
of  Henry  D.  Fitch.  Moses  Oarson  told  me  he  had  sent  word 
to  Mrs.  Fitch  that  he  wanted  to  deliver  up  the  possession  of 
the  ranch.  After  I  arrived  I  never  saw  Moses  Carson  take 
any  charge  of  the  ranch  or  cattle,  or  give  any  orders. 
A  rodio  was  made  when  the  295  cattle  were  delivered  *to  [355] 
Chiles.  I  made  it  by  Henry's  order.  Lindsey  Carson 
asked  me  to  make  a  rodio,  and  afterwards  Moses  came,  but  I 
would  not  do  it.  They  wanted  it  in  order  to  get  the  cattle. 
I  told  them  I  would  not  without  an  order  from  Mrs.  Fitch. 
Moses  then  brought  a  written  order  from  Henry;  and  Henry 
came  and  ordered  it.  Lindsey  Carson  never  took  any  charge 
of  the  cattle.  I  know  the  cattle  Brockmon  took  away.  They 
had  been  corralled  about  two  weeks  before,  and  ran  distant 
from  the  house  from  100  varas  to  two  and  a  half  miles,  and 
were  part  of  a  herd  of  about  600.  I  saw  them  all;  they  were 
taken  at  Yacos.  I  went  there  with  Fred.  I  counted  them 
three  times,  oxen,  cows,  and  other  cattle,  separately,  171  head 
in  all;  all  branded  with  the  ranch  brand. 

Witness  did  not  see  the  cattle  taken,  and  gave  testimony  as 
to  their  value. 

The  foregoing  is  the  substance  of  the  testimony  for  the 
plaintiff. 

The  defendant  produced  Lindsey  Carson,  who  was  sworn 
on  his  part,  and  testified  as  follows : 

I  purchased  of  my  brother,  by  a  written  article,  2d  Sep- 
tember, 1850;  was  living  on  the  ranch  at  the  time,  and  a  year 
after  I  purchased.  I  took  charge  of  the  ranch  and  stock  im- 
mediately after  I  purchased;  there  were  supposed  to  be  6000 
head  of  cattle  or  over.  I  sold  between  the  2d  September  and 
15th  May,  some  cattle  to  Chiles,  say  295  in  January,  1851. 
The  3d  August,  1851, 1  quit,  surrendered  up,  and  made  a  final 
settlement;  surrendered  to  Mrs.  Fitch  and  Henry;  they  gave 
me  their  obligation  for  500  head  of  beef  cattle  and  100  head 
of  stock  cattle.    They  admitted  them  to  be  a  balance  in  full 
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due  me,  on  account  of  Moses  B.  Carson's  contract.  Plain- 
tiff and  Henry  sold  some  cattle.  I  forbid  them  selling  or 
killing  any,  only  for  the  use  of  the  ranch,  till  I  was  settled 
with.  On  the  12th  October,  1860,  she  was  going  to  the  lower 
country,  and  Henry  would  transact  her  business  during  her 
absence.  Henry  appeared  to  be  head  man,  Mid  not  William, 
while  the  plaintiff  was  gone.  I  lived  on  the  ranch  in  the 
summer  of  1850  to  3d  September;  to  this  time  my  brother 
Moses  had  charge  of  the  ranch.  He  marked  and  branded  a 
portion  of  the  cattle  in  the  spring.     He  had  vaoquerios  on 

the  ranch  during  that  time,  and  paid  them.  I  sold 
[356]   cattle  in  *the  fall  and  winter  of  1850  to  the  neighbors 

by  the  single  head :  these  were  counted  in  the  settle- 
ment. I  accounted  for  400  head,  including  those  my  brother 
had  sold.  [Witness  stated  the  value  of  cattle  at  the  time.] 
My  brother  told  me  he  worked  eight  or  nine  yokes  of  cattle. 
I  built  the  adobe  house.  I  lived  on  the  200  acres  after  I  pur- 
chased the  interest  of  my  brother.  In  1850,  had  a  conversa- 
tion with  plaintiff  about  delivering  the  ranch:  she  told  me  to 
count  the  cattle  and  turn  them  over.  I  asked  her  to  furnish 
the  horses.  She  offered  those  on  the  ranch,  twenty-five  or 
thirty.  We  had  at  least  fifty  conversations  about  the  matter 
till  we  settled.  I  refused  to  turn  over  the  cattle  till  she  set- 
tled. 

On  cross-examination  witness  said,  he  went  first  on  the 
ranch  in  May,  1849,  and  lived  with  his  brother;  built  a  mill; 
went  back  to  the  ranch  in  July,  1850;  lived  in  a  camp;  went 
on  by  consent  of  his  brother,  and  before  he  had  any  claim  to 
the  property;  was  living  on  the  200  acres  when  the  cattle  were 
taken.  Moses  said  he  was  to  have  200  acres  when  he  settled, 
and  if  I  would  go  and  settle  them  he  would  give  them  to  me. 
I  don't  think  Mrs.  Fitch  moved  in  August,  1850,  not  till  1851 : 
don't  think  she  lived  there  between  July  and  September,  1850. 
Moses  had  vacquerios  after  Mrs.  Fitch  came  there  in  July.  I 
have  seen  his  Indians  rodio  the  cattle  but  not  corral  them 
after  Mrs.  F.  came.  He  did  not  mark  any  after  she  came.  I 
saw  him  superintending  the  parting  of  cattle  for  Combs.  The 
Indians  were  under  his  charge  in  doing  it.  Mrs.  Fitch  was 
at  the  house;  the  boys  may  have  been  present.    The  major 
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domo  is  the  overseer  of  the  ranch,  and  acts  under  the  direc- 
tion of  the  proprietor.  The  cattle  were  bought  of  Mrs.  F. 
Combs  wanted  cattle  of  Moses  on  the  contract.  Moses  re- 
fused, because  plaintiff  had  ordered  him  not  to  deliver  the 
cattle.  The  only  acts  of  possession  I  know  of  my  brother 
Moses  exercising,  were,  that  he  would  come  to  my  house  and 
bring  cattle  there,  and  have  them  killed  for  the  use  of  the 
house;  he  had  cattle  killed  for  the  Indians  at  work  between 
July  and  September,  1850.  I  don't  know  if  Mrs.  F.  knew  of 
the  killing.  Cattle  used  off  the  ranch  by  Moses  were  ac- 
counted for  in  the  settlement.  I  never  marked,  branded, 
corralled,  or  rodiod  any  of  the  cattle.  I  sold  295  head  with- 
out her  knowledge;  she  told  me  the  cattle  I  was  selling  and 
using  to  keep  an  account  of.  The  cattle  I  sold  (235 
*head)  were  not  rodiod  by  men  in  my  employ.  I  went  [357] 
to  see  Henry  about  a  rodio  in  July,  1851.  I  thought 
he  was  fool  enough  to  do  it,  and  pay  for  the  brands.  I  don't 
know  but  I  did  tell  some  of  tl^e  family  not  to  deliver  the 
cattle  to  the  defendant. 

A  letter  from  plaintiff  to  Lindsey  Carson  was  given  i&  evi- 
dence, dated  April  22,  1851,  asking  to  "let  me  know  when 
you  shall  be  ready  to  deliver  to  me,  in  the  name  of  your 
brother,  my  ranch  and  all  appurtenances  belonging  to  it. 

(Signed)  "  Josefa  Fhoh." 

And  the  answer  of  Carson,  dated  April  25,  1851.  Extract: 
"The  only  answer  I  can  make  is,  that  you  have  some  eight 
months  ago  taken  possession  of  the  same.  The  last  conver- 
sation I  had  with  you,  you  was  to  have  been  here  in  this 
month,  and  deliver  to  me  my  part  of  the  stock,  and  all  that  I 
want  is  a  compliance  with  the  same;  and  now,  that  the  time 
is  about  out,  you  will  try  and  make  some  exertions  to  comply. 
I  told  your  son,  Henry,  since  you  have  been  in  Sonoma,  that 
I  wished  the  business  settled  at  the  time  appointed. 

(Signed)  ' '  Lindsey  Carson.  " 

The  witness,  on  cross-examination,  further  stated:  I  was 
not  present  when  the  cattle  were  sold  on  execution. 

Question  by  plaintiff. — Did  Mrs.  Fitch  put  any  horses  on 
the  ranch  for  the  use  of  the  vacquerios  in  the  fall  and  winter 
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of  1850  and  '51?    Objected  to  by  defendant.    Sustained,  and 
excepted  to  by  plaintiff. 

In  my  account  with  Mrs.  F.  on  settlement,  the  cattle  taken 
by  Brockmon  were  not  mentioned.  There  was  nothing  said 
about  these  cattle  in  our  settlement. 

Question  by  plaintiff. — Did  yon  state  to  Henry  and  Fred- 
erick Fitch,  that  if  their  mother  allowed  the  cattle  to  go,  you 
would  not  allow  them  in  the  settlement?  Objected  to  by  de- 
fendant.    Objection  sustained,  and  excepted  to  by  plaintiff. 

We  did  not  count  the  stock  on  23d  August,  on  final  settle- 
ment. We  made  a  jumping  settlement.  I  took  their  obliga- 
tion for  600  cattle  as  my  share. 

It  was  also  agreed  by  counsel  to  admit  that  Pierpont,  if 

present,  would  swear  that  plaintiff  admitted  and  said  that  the 

cattle  in  the  said  complaint  mentioned  were  not,  at  the 

[358]  time  of  *the  alleged  taking,  in  her  possession,  but  that 

they  were  in  the  possession  of  one  Carson,,  and  had 

been  for  a  long  period  of  time. 

The  defendant  offered  the  contract  between  Lindsey  and 
Moses  Carson,  which  plaintiff  objected  to.  Objection  over- 
ruled, and  exception  by  plaintiff. 

By  this  contract,  Moses  B.  Carson  bargained  and  sold  unto 
Lindsey  Carson  "4500  head  of  cattle,  embracing  my  entire 
interest  in  the  undivided  cattle,  more  or  less,  of  the  Fitch 
estate,  also,  50  head  of  horses,  mares,  and  colts,  more  or  less, 
200  head  of  sheep,  more  or  less;  in  fact,  the  intention  is  to 
sell  and  convey  all  my  right,  title,  and  interest  in  the  un- 
divided stock  of  the  Fitch  estate,  for  and  in  oonsideration  of 
the  sum  of  $20,525.  I  acknowledge  the  receipt  of  $1000, 
and  the  balance  in  the  following  bequests,  to  wit,  $2000  on 
1st  September,  1851,  and  so  on"  (notes  for  the  balance  un- 
paid.) Signed,  M.  B.  Carson,  dated  2d  September,  1850, 
and  acknowledged  the  same  day  before  Martin  Cooke,  Notary 
Public,  and  recorded  September  3d. 

Question  by  defendant. — When  did  Moses  Carson  assign 
the  contract  to  you?    Objection  by  plaintiff  overruled.    Ex- 
ception by  defendant. 
Ans.— On  the  2d  September,  1850. 
Question  by  defendant. — What  estate  is  this  referred  to  in 
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the  contract?    Objection  by  plaintiff  overruled,  and  plaintiff 
excepted. 

Ans. — The  estate  of  H.  D.  Fitch,  deceased. 

Question. — Where  was  the  stock  running  at  the  time  you 
bought  of  Moses  Carson?  Objection  by  plaintiff  overruled, 
and  plaintiff  excepted. 

Ans. — It  was  running  on  Sotoyome  Ranch. 

Witness  proceeds. — I  don't  know  that  Moses  Carson  had 
any  other  property  in  the  estate  taken  than  what  he  acquired 
under  the  contract  of  him  and  Henry  D.  Fitch.  There  were 
no  cattle  on  the  ranch  that  had  my  private  brand  on. 

The  plaintiff  also  proved  by  Mr.  Billings  that  he  was  at 
the  ranch  the  11th,  12th,  or  13th  of  May.  Mrs.  F.  wanted 
advice  about  the  Carson  difficulty.  Mrs.  Fitch  made  a  rodio 
by  her  major  domo.  Did  not  see  the  rodio,  but  heard 
a  noise  as  of  a  rodio,  *saw  the  rodio  ground,  and  the  [359] 
marks  of  cattle,  etc.  Eight  or  ten  vacquerios  were  in 
with  the  cattle,  who  were  all  that  day  branding  and  cutting 
them :  they  were  in  the  employ  of  Mrs.  Fitch.  Carson  was 
there  one-half  or  three-quarters  of  an  hour:  he  talked  about 
settling,  but  had  nothing  to  do  with  the  cattle.  All  the  Fitch 
boys  were  there,  and  the  whole  family.  No  one  apparently 
had  charge  of  the  business  except  Mrs.  Fitch.  I  left  on  the 
12th  May.  As  I  came  back,  I  met  defendant  and  Pierpont 
going  after  cattle.  There  had  been  a  sale  previous  to  this. 
I  think  the  cattle  were  taken  on  the  14th  or  15th.  I  heard 
the  next  day  they  had  been  taken.  I  saw  them  go  through 
the  city  of  Sonoma. 

Plaintiff  produced  in  evidence  the  following  receipt: 

"Beceived,  May  13,  1851,  from  the  possession  of  Mrs. 
Henry  Fitch,  upon  her  ranch  at  Russian  Eiver,  two  hundred 
head  of  stock  cattle,  which  I  have  levied  upon  and.  seized  as 
the  property  of  Lindsey  Carson,  (as  the  bailee  or  lessee  of 
Moses  B.  Carson,)  upon  an  execution  of  John.  A.  Griffith  v. 
Lindsey  Carson. 

(Signed)  "  Israel  Bbockmon, 

"Sheriff  of  Sonoma  County. w 

The  plaintiff  asked  the  Court  to  instruct  the  jury  as  follows: 
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1st.  That  if  the  jury  find  that  the  defendant  took  the  prop- 
erty from  the  possession  of  the  plaintiff,  he  is  liable  to  the 
plaintiff  in  this  action,  unless  the  jury  find  that  defendant  was 
owner  of  the  property,  or  took  by  virtue  of  a  legal  process 
against  the  true  owner,  or  had  plaintiff's  permission  or  license 
to  take  the  same. 

2d.  That  evidence  of  the  plaintiff  having  corralled,  branded, 
rodiod,  worked,  and  milked  the  cattle  by  herself  or  her  agents, 
is  evidence  of  possession  in  her,  and  that  it  is  not  necessary 
for  the  plaintiff  to  prove  that  she  was  personally  and  con- 
stantly in  view  of  the  property,  to  establish  a  possession  in 
herself. 

3d.  That  the  evidence  of  Lindsey  Carson,  if  believed,  proves 
the  possession  of  the  property  to  have  been  in  the  plaintiff  at 
the  time  of  the  trespass. 

4th.  That  evidence  that  Henry  Fitch  was  agent  of  the 
plaintiff^  in  taking  charge  of  the  ranch  and  transacting  busi- 
ness generally,  would  not  be  sufficient  to  prove  an 
[360]  agency  authorizing  him  to  ^consent  to  the  levy  and 
sale,  or  taking  by  the  defendant  of  the  cattle,  so  as  to 
bind  the  plaintiff,  and  prevent  her  recovering  in  this  action. 

5th.  That  if  the  jury  find  that  the  cattle  were  not  present 
and  within  view  of  those  attending  the  sale,  then  the  sale  was 
void,  unless  the  jury  find  that  the  cattle  had  the  mark  or  brand 
of  the  execution  debtor,  Lindsdy  Carson. 

6th.  That  unless  the  defendant  sold  the  particular  cattle 
taken  by  him,  he  was  not  justified  in  taking  them  from  the 
possession  of  the  plaintiff. 

7th.  That  if  the  jury  find  that  Lindsey  Carson  owned  but 
an  undivided  interest  in  the  cattle,  the  sale  of  the  whole  was 
such  an  abuse  of  his  authority  as  would  make  him  liable  in 
trespass  to  the  plaintiff;  provided  the  cattle  were  taken  from 
the  possession  of  the  plaintiff. 

8th.  That  the  contract  between  Henry  D.  Fitch  and  Moses 
B.  Carson,  did  not  give  Moses  B.  Carson  any  legal  title  to  any 
of  the  cattle  till  after  the  contract  was  performed  by  M.  B. 
Carson,  and  the  cattle  delivered. 

9th.  That  neither  M.  B.  Carson  nor  his  assignee  under  the 
contract  with  Henry  D.  Fitch  had  right  to  the  possession  of 
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the  cattle  or  ranch,  after  the  12th  day  of  October,  1850  (as 
against  the  owners.) 

10th.  That  M.  B.  Carson,  under  the  contract  with  H.  D. 
Fitch,  had  no  right  to  assign  his  interest  in  the  contract  or 
cattle  to  Lindsey  Carson,  and  put  Lindsey  Carson  in  possession. 

11th.  That  Lindsey  Carson,  after  the  2d  day  of  October, 
1850,  had  no  legal  right,  under  the  contract  between  H.  D. 
Fitch  and  M.  B.  Carson,  and  the  assignment  or  contract  be- 
tween M.  B.  Carson  to  himself,  to  either  the  possession  of 
the  ranch  or  cattle. 

12th.  That  lindsey  Carson,  by  virtue  of  the  contract  be- 
tween H.  D.  Fitch  and  M.  B.  Carson,  and  the  contract  be* 
tween  Moses  B.  Carson  and  himself,  had  no  interest  in  the 
property  that  could  be  seized  and  sold  on  execution. 

13th.  That  the  evidence  of  Lindsey  Carson  does  not  prove 
a  possession  in  him. 

14th.  That  there  is  no  evidence  showing  a  possession  of 
the  property  in  Lindsey  Carson. 

*The  District  Judge  instructed  the  jury  that  the  1st,   [361] 
2d,  4th,  5th,  6th,  7th,  and  9th  of  the  foregoing  instruc- 
tions were  correct  and  given.     That  the  remaining  ones,  the 
3d,  8th,  10th,  11th,  12th,  13th,  and  14th,  are  refused,  and  not 
given. 

For  refusing  the  last-designated  instructions,  the  plaintiff 
excepted.     Yerdict  for  defendant.     Plaintiff  appealed. 

[The  Reporter  begs  to  remark,  by  way  of  apology  for  the 
length  of  the  foregoing  detail  of  the  evidence  in  this  case, 
that  in  the  generality  of  the  concluding  part  of  the  opinion  of 
this  Court,  the  whole  evidence  appears  to  be  embraced,  and 
he  did  not  venture  materially  to  abridge  it.] 

Hatteck,  Peachy,  Billings,  and  Park,  for  Appellant. 

The  questions  of  plaintiffs  counsel  excluded  by  the  Court 
were  evidence.  If  plaintiff  improved  the  ranch,  on  which  the 
cattle  ran,  branded  the  old  and  young  ones  the  same  spring 
they  were  taken,  and  paid  the  taxes,  they  were  facts  from 
which  possession  might  be  inferred.     (Cal.  Bep.  264,  5,  6.) 

The  questions  asked  on  the  cross-examination  of  Lindsey 
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Carnon,  that  were  designed  to  show  that  his  possession 
limited  to  the  200  acres,  were  improperly  rejected. 

Tli*  defendant  was  a  mere  stranger,  and  bad  no  right  to 
take  the  cattle;  and  the  questions  concerning  the  witness 
Henry  acting  as  executor,  etc,,  were  improper. 

No  evidence  was  offered  to  prove  that  Henry  was  the  agent 
of  his  mother,  with  power  to  consent  to  a  sale,  etc.  It  was, 
theretore,  error  to  permit  the  question,  "  Did  you  at  the  sale 
nay  yon  would  deliver  the  cattle  to  the  buyer?"  The  effect 
of  this  is  Keen  in  the  verdict. 

Ho  the  offer  of  plaintiff  to  prove  that  the  whole  cattle  and 
not  a  part  were  sold,  it  was  error  to  reject.  If  the  sale  had 
been  otherwise  valid,  the  sale  of  the  whole,  when  Carson 
claimed  but  a  part,  would  have  invalidated  it.  (2  Hill  Ch. 
47;  16  Momh.  82.) 

It  was  error  to  refuse  the  said  instruction.  The  contract 
will  not  admit  of  any  other  construction.  (See  Hard  v.  Dar- 
ling, 10  Tr.  Bop.  381.) 

By  the  contract,  M.  B.  Carson  became  the  major 
[8(12]  domo,  or  *overseer,  of  Fitch  for  a  term  of  years,  and 
was  to  receive  his  compensation  in  cattle,  and  a  por- 
tion of  the  crop h.  He  was  on  the  ranch,  not  in  his  own  right, 
but  an  the  Horvunt  of  Fitch.  He  was  to  take  the  ranch  under 
Iiim  charge,  and  take  care  of  it,  etc.,  for  its  better  improve- 
ment, etc.,  and  in  recompense  of  his  services,  Fitch  was  to 
give  him  one-fourth  of  the  increase  of  the  cattle,  etc. 

Fitch  was  bound  to  perform  at  the  proper  time,  or  would 
huvo  boon  liable  in  damages.  But  Carson  was  no  tenant  in 
common,  in  any  part  of  the  property,  and  could  only  acquire 
a  title  to  such  portion  as  should  be  set  apart  for  him. 

The  contract  was  personal  with  Carson,  had  relation  to  his 
skill,  judgment,  etc.,  in  the  premises,  and  could  not  be  as- 
signed. 

Bo  the  12th  and  13th  instructions  it  was  error  to  refuse. 

The  verdict  was  against  law.  The  defendant  was  a  mere 
trespasser,  and  his  proceedings  were  void,  even  as  against 
Liudsey  Carson.  The  cattle  were  not  in  view  at  the  sale, 
and  wore  without  the  mark  of  the  execution  debtor.  (See 
Cah  Statutes,  1850,  p.  445.) 
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Lindsey  Oarson,  it  is  not  urged,  had  more  than  one-fourth 
of  the  increase,  yet  the  whole  were  sold,  including  the  old 
stock,  in  which  he  never  had  any  interest. 

So  defendant  did  not  sell  the  cattle  taken,  but  so  many  in 
number,  including  old  work  oxen  and  milch  cows. 

All  the  evidence  shows  possession  in  the  plaintiff. 

There  is  no  brief  filed  for  respondent. 

Hetdenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Murray,  Ohief  Justice,  concurred. 

There  are  many  very  palpable  errors  pointed  out  in  the 
record.  The  various  questions  asked  by  the  plaintiff,  which 
might  have  produced  answers  showing  acts  of  ownership  on 
the  part  of  the  plaintiff,  and  thereby  tending  to  prove  her 
possession  of  the  property,  were  all  proper,  and  should  not 
have  been  excluded. 

The  8th,  10th,  11th,  and  12th  instructions,  which  were  asked 
by  the  plaintiff  and  refused,  ought  to  have  been  given. 

The  true  construction  of  the  contract  between  Fitch  and 
Carson  gives  to  the  latter  no  present  interest  in  the 
live  stock,  but  *only  the  right  to  acquire  a  determinate  [363] 
interest,  after  the  performance  of  all  the  stipulations 
on  his  part;  and  these  could  not  be  completed  until  the  expir- 
ation of  five  years  from  the  execution  of  the  contract. 

Furthermore,  the  undertaking  on  the  part  of  Carson  was 
strictly  personal,  the  result  of  the  confidence  which  Fitch 
had  in  his  integrity,  skill,  and  capacity.  It  entered  into  the 
spirit  and  meaning  of  the  contract,  that  he,  Carson,  should 
do  the  duty  required,  and  that  no  other  should  be  substituted 
for  him. 

It  is,  however,  too  clear  for  further  argument,  upon  a 
proper  view  of  the  whole  case  as  presented  by  the  record, 
that  Lindsey  Carson,  the  assignee  of  Moses  Carson,  had  no 
right  whatever  in  the  cattle  which  could  be  made  the  subject 
of  levy  and  sale. 

The  Court  therefore  erred  in  refusing  the  instructions  men- 
tioned; for  which,  and  the  error  of  improperly  excluding  the 
evidence  referred  to, 

The  judgment  is  reversed,  and  the  cause  remanded. 
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CLYMER,  for  the  case  of  CONGER  and  AUKENY,  As- 
signees, v.  JOHN  F.  WILLIS,  Sheriff. 

4  Attachment,  Mohst  in  Custody  of  tee  Law  mot  8cbjeot  to.— Money  in  the 
hands  of  the  sheriff  collected  on  execution,  is  not  a  debt  dne  to  the  plaintiff  in  the 
execution,  but  is  in  the  custody  of  the  law  until  properly  disposed  of,  and  is  not 
the  subject  of  attachment  or  garnishment  Where  the  attaching  creditor  is  with- 
out other  relief,  quere  ? 

1  Idem,  Monxt  in  Hands  of  Bhmeiff.— The  sheriff  cannot  attach  money  oolleoted 
on  execution  in  his  own  hands.  If  at  any  time  such  money  is  subject  to  other 
process  in  his  hands,  such  process  must  be  executed  by  the  coroner. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial  Dis- 
trict, Colusa  County. 

This  was  an  application  against  the  sheriff  to  pay  over 
money  which  came  into  his  hands  on  execution.  The  pro- 
ceeding was  under  "  an  act  concerning  sheriffs,  "passed  April 
29th,  1851. 

The  following  were  the  facts  presented  to  the  Court  as 
agreed  upon : 
[364]  *That  at  the  November  Term,  1852,  said  Clymer  ob- 
tained judgment  against  L.  H.  Sanderson  for  $3617, 
upon  which  an  execution  issued  and  was  delivered  to  H.  P. 
Bernes,  then  acting  as  under-sheriff  of  said  Willis,  on  the 
6th  November,  1852,  returnable  in  30  days;  the  return  of 
which  shows  that  $3540  had  been  made  thereon  by  the  sheriff; 
and  Willis,  by  his  said  under-sheriff,  makes  a  special  return, 
showing  that  the  sum  of  $2614  40  was  paid  over  to  said 
Clymer,  and  that  on  the  20th  November,  1852,  there  were 
three  writs  of  attachment  issued  by  Newell  Hall,  J.  P.,  in 
favor  of  different  plaintiffs,  and  against  Luther  H.  Sanderson 
and  Samuel  S.  Clymer,  defendants,  by  virtue  of  which,  he 
levied  upon  the  gross  sum  of  $615  14,  of  the  money  he  col- 
lected, and  in  his  possession,  e&  the  money  of  said  Clymer, 
and  admitting  the  sum  of  $310  46  to  be  due,  and  claiming  to 
retain  the  said  sum  of  $615  14  in  his  hands,  subject  to  the 
attachments  aforesaid,  which  he  refuses  to  pay  over  to  said 


'  Cited,  Lightner  c.  Steinagel,  38  HL  616;  HilLe,  LaCroase  &  M.  B.  R.  Oo*,  H  Wis. 
298. 
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Conger  and  Aukeny,  as  assignees  of  said  Clymer;  to  whom 
Clymer  assigned  said  judgment  on  the  17th  January,  1853, 
and  who  made  a  legal  demand  on  the  sheriff  for  the  sum  of 
1925  60,  which  they  claimed  to  be  due,  of  which  claim  notice 
was  duly  served  on  said  sheriff,  and  of  this  application. 

Upon  these  facts  plaintiffs  demand  judgment  against  de- 
fendant, for  the  above  sum  of  $925  60,  less  the  said  sum  of 
1310  40. 

The  Court  refused  the  prayer  and  application  of  the  plain- 
tiffs, and  ordered,  that  defendant  recover  his  costs;  to  which 
plaintiffs  except,  and  appeal,  and  as  the  ground  of  error,  allege 
that  the  money  attached  in  the  hands  of  the  sheriff  was  in  the 
custody  of  the  law,  and  not  liable  to  be  attached  as  the  money 
of  said  Clymer,  and  for  other  causes. 

Conger  and  Aukeny,  for  Appellants. 

The  money  attached  in  the  hands  of  the  officer,  within  the 
life  of  the  execution,  is  not  the  property  of  the  plaintiff  in 
the  execution  liable  to  attachment,  but  is  money  in  the  cus- 
tody of  the  law,  and  cannot  be  levied  upon  or  attached.  (3 
Mass.  289,  and  cases  referred  to;  17  Pick.  462,  and  oases 
cited.) 

The  money  collected  on  execution  is  not  a  debt  due 
to  the  "plaintiff  in  the  execution,  nor  is  the  officer  the  [365] 
trustee  or  creditor  of  the  plaintiff  in  the  execution. 
(3  Mass.  292;  2  Hill,  220;  1  Cranch,  117.) 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court 
Wells,  Justice,  concurred. 

The  remedies  of  attachment  and  garnishment  are  the  grea- 
tures  of  statute,  and  cannot  be  extended  to  cases  not  named 
in  the  act. 

Money  in  the  hands  of  the  sheriff  collected  on  execution  is 
not  a  debt  due  to  the  plaintiff  in  execution,  but  is  in  the  cus- 
tody of  the  law  until  finally  and  properly  disposed  of.  It 
cannot  therefore  be  the  subject  of  attachment  or  garnish- 
ment. If  the  attaching  creditor  of  the  plaintiff  in  execution 
was  otherwise  remediless,  it  may  be  that  Chancery  would 

881 


368  Johnson  v.  Hendbbson.  [Sup.  Ct 


[368]    *JOHNSON,  Appellant,  v.  HENDERSON  and  PID- 
WELL,  Respondents. 

'  Wrnrflss,  Competency  of.— Where  the  eyidenoe  of  one  defendant  is  m  available 
to  himself  as  to  his  oodefendant,  this  Court  has  always  held  that  one  is  incompe- 
tent to  testify  for  the  other.  And  the  same  role  prevails  under  like  cirooiiMtsiM*s, 
where  the  declaration  is  in  tort,  and  the  defendants  are  charged  as  joint  tortfeasors. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict. 

This  action  was  brought  by  plaintiff  against  defendants,  to 
recover  the  value  of  three  horses,  which,  with  three  carriages 
and  three  sets  of  harness,  were  let  to  the  defendant,  Hender- 
son, to  perform  a  journey  from  San  Francisco  to  Angelos,  on 
the  27th  November,  1851.  And  the  complaint  alleges  that  by 
means  of  the  unreasonable,  violent,  and  careless  driving  of 
the  defendants,  one  of  said  horses  died  during  the  journey, 
and  that  the  other  two  were  greatly  injured. 

Defendant,  Pidwell,  demurred,  and  for  cause,  stated  that, 
as  appears  by  the  complaint,  this  defendant  did  not  hire  and 
receive  the  said  horses,  etc,  neither  was  there  any  contract, 
express  or  implied,  for  the  hiring  of  them,  between  the  said 
plaintiff  and  defendant,  but  that  the  same  were  hired,  etc.,  by 
Henderson  alone. 

Defendant,  Henderson,  answered  separately,  and  denied 
that  he  made  any  contract  for  the  hire  of  said  horses,  etc., 
with  the  defendant,  Pidwell;  admits  that  he  made  a  contract 
with  the  plaintiff  for  the  hire,  and  that  he  received  the  horses, 
etc.,  but  denies  carelessness,  etc.,  in  the  use  or  driving;  and 
admits  that  one  horse  died,  as  alleged,  but  denies  all  knowl- 
edge of  injury  to  either  of  them,  while  in  his  poseession. 

Defendant,  Pidwell,  also  answered,  and  denied  any  knowl- 
edge of  the  contract  alleged  in  the  complaint,  but  admits  that 
he  received  a  carriage  and  two  horses  from  the  defendant, 
Henderson,  at  the  time  alleged,  and  drove  them,  but  denies 
that  he  drove  them  in  the  careless,  etc.,  manner  alleged,  and 
admits  that  one  horse  died  while  in  his  possession. 

1  See  Bookley  v.  Kanife,  post  441;  Sparks  «.  Xohler,  ante  999. 
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*The  case  was  referred,  and  the  referee  examined  [369] 
several  witnesses  as  to  the  injury  complained  of,  hard 
driving,  the  value  of  the  horses  alleged  to  have  been  lost  and 
injured,  etc. 

The  defendants,  Henderson  and  Pidwell,  were,  in  the  course 
of  the  hearing,  offered  by  the  defendants  as  witnesses,  each 
for  the  other.  The  referee  rejected  both  witnesses,  to  which 
the  counsel  for  the  defendants  excepted. 

The  referee  found  that  the  defendants  had  driven  the  horses 
as  alleged  in  the  complaint,  and  the  injuries  alleged,  and 
found  damages  for  the  plaintiff  $524  60,  for  which  judgment 
was  entered,  and  defendants  appealed. 

The  question  in  the  Supreme  Court  was  as  to  the  admission 
of  the  defendants  to  testify  for  each  other. 

Burnett,  for  Appellant. 

The  declaration  was  not  in  contract,  but  in  trespass.  The 
referee  therefore  erred  in  refusing  to  admit  the  defendants  to 
testify,  each  for  the  other. 

Pidwell  was  improperly  joined.  He  is  not  charged  with 
liability  on  any  contract,  ond  could  not  be  made  liable  for  the 
individual  torts  of  Henderson,  in  which  he  had  no  participa- 
tion. 


-,  for  Respondents* 


The  only  question  of  law  has  been  waived:  1st,  by  neglect 
to  appeal  from  the  decision  of  the  Court  on  the  demurrer;  2d, 
by  filing  answers,  and  by  omitting  to  raise  the  point  below. 
(6  Hill,  621;  1  Morris,  197, 401;  2  Pike  Ark.  330;  1  Spencer, 
180;  3  How.  215;  3  Iredell,  249;  3  Con.  662;  2  Cal.,  Porter 
v.  Barling,  12th  Feb.,  1863.) 

The  testimony  of  a  defendant  for  his  codefendant,  is  inad- 
missible, where  it  goes  to  establish  a  joint  defence,  and  enures 
to  the  benefit  of  the  witness.  (2  Cal.,  10th  Feb.,  1862,  Hota- 
ling  v.  Cronise;  Fort  &  Wife  v.  Gooding's  Exrs.,  N.  Y.  Court 
of  Appeals,  Oct.  1852.) 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Mukray,  Chief  Justice  concurred. 

Cal.  Bkftb.,  vol.  m.— 36  886 
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The  declaration  is  evidently  in  tort,  sad  the  dflioodsate  am 
charged  as  joint  tort-feasors.  This  being  so,  it  is  urged 
[370]  that  the  *Court  erred  in  refusing  the  evidence  of  the 
defendants  for  one  another. 

The  defence  is  the  same,  both  admitting  that  they  drove  the 
homes,  and  simply  denying  that  they  drove  unreasonably  or 
violently.  It  is  very  certain,  then,  that  this  was  the  point  to 
be  established  by  their  evidence,  as  they  must  have  been  con- 
fined to  the  issue.  They  were  together,  each  driving  in  sepa- 
rate vehicles,  going  the  same  journey  in  the  same  time,  and 
the  evidence  of  each  one  must  have  availed  himself  as  much 
as  hi*  codefendant.  When  this  happens,  we  have  always  held 
the  witnesses  incompetent.  It  is  probably  seldom,  in  actions 
of  tort,  that  this  will  occur,  and  when  it  dees,  it  must  gene* 
rally  result  from  the  state  of  the  pleadings. 

Judgment  affirmed. 


O'OONNER,  Respondent,  v.  CORBITT,  Appellant. 

Injunction,  ween  will  «ot  L«.— Where  the  complaint  alleged  that  in  Septem- 
ber, 1849,  plaintiff  settled  on  a  tract  of  land,  "  the  same  being  pnblio  land  of  the 
United  BtatOM,"  that  subsequently  H.,  a  foreigner,  built  a  house  and  occupied  a 
portion  of  the  tract,  and  now  that  fl.'s  ezeoutor  is  offering  the  same  for  sale,  and 
plaintiff  prays  an  injunction,  and  damages  for  the  occupation:  Held,  that  the  com- 
plaint sets  forth  no  principle  on  which  to  base  a  claim. 

1  Pebnmption  Act— Title  under  Pbiob  Equities.— The  prospective  Preemption 
Act  of  Congress  of  1841,  is  expressly  confined  to  the  surveyed  lands,  and  was  not 
extouded  to  California  at  the  time  of  the  acts  complained  of,  and  the  statute  of 
this  State,  which  protects  the  possession  of  settlers  on  public  lands,  to  the  extent 
of  160  acres,  was  not  passed  until  April,  1852,  long  after  the  commencement  of 
this  suit.  Under  neither  of  these  acts  can  the  plaintiff  claim  any  rights,  and  by 
his  own  showing  he  is  a  mere  trespasser. 

PoaiBStOBT  Action.— An  action  brought  under  the  Act  of  1850,  must  show  that  the 
possession  of  the  plaintiff  has  been  invaded. 

1  Action  rom  Usx  and  Occupation.-^ The  right  to  reoover  for  use  and  occupation 
is  founded  alone  on  oontract. 

Tumm — A  trespass  diet  with  the  trespasser.  ' 


'  Banner  v .  Ooleman,  28  Ind.  94.  «  Cited,  Ramirei  o .  Murray,  5  Gal  228. 
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Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. 

The  complaint  in  this  case  sets  out  that  plaintiff,  in  Sep- 
tember, 1849,  entered  upon  a  lot  of  the  public  lands  of  the 
United  States,  built  a  house  thereon,  and  fenced  and 
cultivated  a  *portion  thereof,  and  remained  in  quiet  [371] 
possession  ot  the  same,  until  Henry  Hogan,  a  foreigner, 
and  not  a  citizen  of  the  United  States,  entered  upon  the  same 
land,  and  contrary  to  defendant's  wishes  built  a  house  there- 
on. That  Hogan  has  since  died,  and  that  defendant,  acting 
as  the  executor  of  Hogan,  who  never  occupied  the  premises, 
has  advertised  to  sell  a  large  quantity  of  said  land  of  com- 
plainant; which  advertisement  sets  forth  that  the  said  land  is 
the  property  of  said  Hogan,  and  to  be  sold  for  the  benefit  of 
one  Hans  Hogan,  a  foreigner,  resident  of  Germany,  although 
the  same  was  in  the  possession  of  the  plaintiff,  a  citizen  of 
the  United  States  at  the  time  of  Henry  Hogan's  entry  there- 
on; and  prays  that  defendant  be  enjoined  from  selling  the 
same,  and  that  he  be  decreed  to  pay  the  plaintiff  $1000,  the 
rents,  profits,  and  issues,  received  by  Hogan  during  his  life- 
time, and  costs,  etc. 

It  is  unnecessary  to  state  the  pleadings  or  the  facts  further 
than  they  are  disclosed  in  the  opinion  of  the  Court,  as  the 
case  turned  altogether  upon  the  allegations  set  forth  in  the 
complaint. 

The  case  was  referred,  and  the  referee  reported  $1000  dam- 
ages to  plaintiff  for  defendant's  interference,  and  said  that 
the  injunction  allowed  by  the  Court  against  defendant  be  sus- 
tained and  made  perpetual. 

The  defendant  applied  for  a  new  trial,  which  the  Court 
granted,  and  it  was  from  this  order  this  appeal  was  taken. 

There  were  no  briefs  on  file. 

Hetoenpeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  complainant  alleges  that  in  September,  1849,  he  set- 
tled upon  a  tract  of  land,  "the  same  being  public  land  of 
the  United  States;"  that  subsequently  a  foreigner,  named 
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Hogan,  built  a  house  and  occupied  a  portion  of  the  tract,  and 
that  now  the  defendant,  as  executor  of  Hogan,  is  offering  the 
same  for  sale,  and  he  prays  an  injunction  and  damages  for 
the  occupation. 

Upon  what  principle  his  claim  is  based,  I  am  at  a  loss  to 
imagine.  The  prospective  preemption  act  of  Congress,  of 
1841,  is  expressly  confined  to  the  surveyed  lands,  and  was 
consequently  not  extended  to  California  at  the  time  of  the 

acts  complained  of. 
[372]  *The  statute  of  this  State,  which  protects  the  pos- 
session of  settlers  on  public  lands,  to  the  extent  of  one 
hundred  and  sixty  acres,  was  not  passed  until  April,  1862, 
long  subsequent  to  the  commencement  of  this  suit.  Under 
neither  of  these  two  acts,  then,  can  the  plaintiff  claim  any 
rights.  He  is  himself  but  a  mere  naked  trespasser,  by  his 
own  showing,  and  entitled  to  no  relief,  his  own  averment  de- 
stroying the  presumption  of  title  which  the  law  makes  in 
favor  of  possession. 

The  order  below  is  reversed,  and  judgment  here  rendered, 
reversing  the  judgment  of  the  Court  below,  and  dismissing 
the  complaint  with  costs. 

October  11th,  1863,  the  defendant  petitioned  this  Court  for 
a  rehearing: 

1st.  Because  the  cause  by  consent  of  counsel  was  to  have 
been  submitted  to  the  Court  on  written  arguments,  which 
had  not  yet  been  submitted  by  either  party. 

2d.  Because  there  was  error  in  the  Court  declaring  that 
the  statute  of  this  State,  which  protects  the  possession  of 
actual  settlers  on  public  lands  of  the  United  States,  to  the  ex- 
tent of  160  acres,  was  not  passed  till  April,  1852,  being  sub- 
sequent to  the  commencement  of  this  suit.  As  the  act  under 
which  this  action  was  brought  was  passed  April  11,  1850, 
long  anterior  to  the  bringing  of  this  suit,  and  is  entitled  "An 
act  prescribing  the  mode  of  maintaining  and  defending  pos- 
sessory actions,  on  lands  belonging  to  the  United  States," 
under  which  plaintiff  shows  that  he  has  a  good  cause  of  ac- 
tion, and  that  on  reference  thereto  the  decision  of  this  case 
will  be  found  erroneous,  and  therefore  prays  a  rehearing. 
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After  the  rehearing,  the  following  opinion  was  delivered  by 
Heydknfeldt,  Justice,  with  which  Wells,  Justice,  concurred. 

In  the  petition  for  rehearing,  the  plaintiff  claims  that  his 
suit  was  commenced  under  the  act  of  1850,  prescribing  the 
mode  of  maintaining  possessory  actions  on  public  lands  of 
the  United  States. 

His  action,  however,  is  not  a  possessory  action,  as,  instead 
of  showing  that  his  possession  is  invaded,  his  complaint  shows 
no  one  but  himself  to  be  in  possession. 

The  prayer  is  twofold :  first,  to  prevent  an  executor's  sale, 
for  fear,  we  suppose,  of  its  imposing  a  cloud  on  his  title, 
which  cannot  be  done,  because  he  has  no  title. 

*Second,  to  recover  rents  and  profits  for  the  use  and  [373] 
occupation  of  the  land  by  the  deceased,  Hogan;  but 
this  cannot  be  done,  because  the  right  to  recover  for  use  and 
occupation  is  founded  alone  on  contract;  whereas  the  declar- 
ation shows  that  the  deceased  was  a  trespasser,  and  if  so,  the 
trespass  died  with  him.  And  again,  no  such  right  is  given 
by  the  statute  which  is  invoked. 

The  petition  is  denied. 


TOBIN  A  DUNCAN,  Respondents,  v.  POST  A  UPHAM, 

Appellants. 

Damages,  fob  Faxlubb  to  Deliver  Goods.— In  a  suit  for  damages,  for  the  fail- 
ure of  the  defendants  to  deliver  goods  according  to  contract,  the  true  role  of 
damages  is  the  difference  between  the  price  agreed  between  the  parties  and  the 
market  value  of  the  goods  at  the  time  of  the  breach  of  the  contract 

Idem,  Speculative  Pbofits  not  Allowed.— The  admission  of  testimony  to  prove 
the  speculative  profits  of  the  plaintiff  in  such  actions  is  error. 

Idem,  Evidence  as  to  Value  Inadmissible.— Where  the  contract  was  for  the 
cargo,  or  all  the  goods  of  a  given  description  in  a  given  vessel,  and  there  were 
no  other  like  goods  in  the  market:  Held,  that  the  admission  of  evidence  to  show 
what  they  were  worth  in  broken  parcels  was  error. 

Idem,  Measuee  of  Damages.— The  difference  between  the  value  of  the  cargo  and 
the  contract  price  is  the  true  measure  of  damages. 

Appeal  from  the  Fourth  Judicial  District. 

The  complaint  in  this  case  stated  that  on  the  22d  March, 
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WkUoomb,  for  Respondents. 

Murbay,  Chief  Justice,  delivered  the  opinion  of  the  Court. 
Heydenfeldt,  Justice,  concurred. 

The  only  error,  which  we  consider  it  necessary  to  nbtice  in 
this  case,  is  the  admission  of  testimony  to  prove  the  specula- 
tive profits  of  the  plaintiffs. 

The  true  rule  of  damages  was  the  difference  between  the 
price  agreed  on  between  the  parties,  and  the  market  value  of 
the  goods  at  the  time  of  the  breach  of  the  contract. 

The  fact  that  there  were  no  Chinese  goods  in  the  market  at 
that  time,  corresponding  to  the  description  of  those  sold  by 
the  defendants,  did  not  warrant  the  admission  of  evi- 
[876]  dence  showing  what  *they  were  worth  in  broken  pack- 
ages, much  less  the  testimony  of  the  plaintiffs'  clerk  to 
prove  their  amount  of  sales  and  profits.  The  value  of  a  cargo 
of  similar  goods  might  have  been  ascertained  by  the  testimony 
of  competent  merchants,  and  the  difference  between  the  value 
so  estimated  and  the  contract  price,  would  have  been  the  true 
measure  of  damages. 

Judgment  reversed,  and  new  trial  ordered. 


J.  Q.  STEABNS,  Appellant,  v.  AZOB  S.  MAEVTN, 

Executor,  et  al.,  Respondents. 

Appeal  nan  Obxbb,  whbt  will  not  Lie.— An  appeal  will  not  lie  from  ml  order 
of  Court  refusing  to  set  aside  an  interlocutory  judgment.  It  afaoold  be  taken 
upon  the  order  itself. 

Appeal  from  the  Superior  Court  of  San  Francisco. 

In  the  progress  of  this  case,  judgment  was  first  entered 
against  the  defendants.  A  motion,  founded  upon  an  affidavit, 
was  afterwards  made  to  set  aside  the  judgment  and  admit 
other  parties,  which  the  Court  ordered,  in  accordance  with 
the  application,  May  31, 1853.  The  new  parties  came  in  and 
answered  June  1,  1853.  And  on  the  8th  August,  a  motion 
was  made  by  plaintiff's  counsel  to  dismiss  the  suit  as  to  the 
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parties  introduced  by  the  previous  order,  and  for  judgment 
against  defendant;  which  motion  was  denied,  and  plaintiff 
appealed. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Mubhai,  Chief  Justice,  concurred. 

In  this  case  no  appeal  lies  from  the  refusal  of  the  motion 
made  by  the  plaintiff. 

If,  as  has  been  held,  an  appeal  lies  from  an  interlocutory 
order,  it  should  have  been  taken  upon  the  order  setting  aside 
the  judgment. 

Appeal  dismissed. 


*SOUTHWOBTH,  Appellant,  v.  EESINGr  et  aL,      [377] 

Respondents. 

Abeest,  Question  of  Fact  how  Decided.— On  a  role  to  show  cause  why  the  arrest 
of  a  party  ordered  by  the  Court  on  the  allegation  of  fraud  should  not  be  vacated, 
the  question  of  fact  involved  in  it  must  be  decided  like  any  other  fact,  by  the 
weight  of  evidence. 

Idem,  fob  Fraud,  what  xubt  be  Shown.— To  entitle  a  party  to  the  remedy  of 
arrest,  it  is  not  necessary  that  he  should  show  positively  the  commission  of  a  fraad. 
It  is  sufficient  if  the  circumstances  detailed  would  induce  a  reasonable  belief  that 
a  fraud  was  intended. 

Whit,  when  should  be  Gbamted.— As  a  matter  of  practice,  it  is  safest  to  award 
an  arrest,  even  in  cases  of  doubt,  far  the  defendant  is  protected  by  his  bond  from 
abuse  by  the  process;  without  which  oroosss  the  plaintiff  may  be  remediless. 

Appeal  from  the  Superior  Oonrt  of  San  Francisco. 

The  plaintiff  in  this  case  on  his  affidavit  procured  an  order 
for  the  arrest  of  the  defendants.  The  affidavit  alleged  the 
purchase  of  goods  by  defendants  of  plaintiff,  to  the  amount 
of  $18,000,  with  intent  to  defraud  plaintiff,  and  as  evidence 
of  the  fraud,  alleged  sales  of  the  same  goods  very  shortly 
after  the  sale  to  defendants,  at  much  less  than  the  market 
rates,  and  one-third  less  than  the  defendants  had  agreed  to 
pay  for  them.  Defendants  procured  a  rule  to  show  cause 
why  the  arrest  should  not  be  vacated,  and  filed  their  affidavit, 
in  which  they  denied  the  allegations  of  plaintiff,  and  the  fraud, 
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and  produced  the  affidavits  of  several  persons  who  purchased 
quantities  of  the  goods  of  them,  and  who  testified  that  the 
prices  at  which  they  bought  were  the  fair  market  rates;  the 
defendants  also  set  forth  in  their  affidavit  a  number  of  mer- 
cantile transactions,  showing  large  operations,  and  set  out 
at  length  a  statement  of  the  special  transaction  out  of  which 
the  application  for  their  arrest  grew. 

In  answer  to  this  rule,  the  plaintiff  in  his  affidavit  went  into 
a  more  particular  detail  and  explanation  of  the  transation,  and 
accompanying  circumstances,  and  produced  the  affidavits  of 
several  witnesses  to  sustain  his  statement  and  the  particulars 
detailed.  The  Court,  on  hearing  the  case  thus  presented, 
directed  the  order  for  the  arrest  of  defendants  to  be  vacated, 

and  from  this  order  plaintiff  appealed.   The  statements 
[378]  in  the  affidavits  *are  long,  and  the  opinion  of  the  Court 

turning  on  the  weight  of  testimony,  does  not  require 
their  detail  at  length. 

TreadiveU,  for  Appellant. 

The  defendants'  affidavits  are  inadmissible  to  directly  deny 
the  cause  of  action  or  particular  facts  stated  in  the  affidavit 
on  which  the  order  of  Court  was  granted,  and  are  admissible 
only  to  explain  and  avoid  the  same  by  new  matter.  But  if 
admissible,  they  do  not  deny  or  avoid  the  facts,  etc.,  suffi- 
ciently, but  are  evasive.  (2  East,  453;  Tidd's  Frac*  189;  7 
Taunt.  341;  2  Wash.  C.  C.  198  and  462.) 

No  brief  for  respondents  on  file.  * 

Hetoenveldt,  Justice,  delivered  the  opinion  of  the  Court 
Weixs,  Justice,  concurred. 

Upon  examining  the  affidavits  in  this  case,  it  appears  that 
the  salient  points  in  the  plaintiff's  affidavit  showing  cause  for 
the  arrest,  are  sustained  by  the  affidavits  of  others,  who  are 
disinterested  witnesses,  while  they  are  controverted  alone  by 
the  affidavit  of  the  defendants. 

In  trying  a  motion  of  this  kind,  like  any  other  fact,  it  must 
be  decided  by  the  weight  of  testimony.  To  entitle  a  party  to 
the  remedy  of  arrest,  it  is  not  necessary  he  should  show  posi- 
tively the  commission  of  a  fraud.     It  is  sufficient  if  the  cir- 
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cumstances  detailed  will  induce,  in  a  reasonable  mind,  the 
belief  that  a  fraud  was  intended  to  be  perpetrated.  And  as  a 
matter  of  practice,  it  is  safest  to  award  an  arrest,  even  in 
cases  of  doubt,  because  the  defendant  is  protected  against 
the  abuse  of  the  process  by  the  undertaking  of  the  plaintiff, 
which  the  law  requires  to  that  effect,  while  on  the  other  hand, 
frauds  are  proverbially  concocted  with  so  much  artfulness 
and  ingenuity  as  render  them  at  all  times  difficult  to  be  ex- 
posed; and  when  such  a  case  actually  exists,  the  plaintiff  is 
remediless,  without  the  process  of  arrest.  A  different  rule 
would  almost,  if  not  certainly,  destroy  its  efficiency  as  a  legal 
remedy.  Under  the  circumstances  shown  by  the  various  affi- 
davits in  this  case,  I  think  the  arrest  ought  to  have  been  per- 
mitted to  remain.  The  order  vacating  it  is  therefore  reversed, 
and  the  cause  remanded. 


*THE  PEOPLE,  Bespondents,  v.  DOMINGO  PE-   [379] 
BALTA,  Appellant. 

Dxbebxot  Coiner  has  no  Appbllate  Powxr.— Appeal  from  the  Court  of  Sessions  of 
the  Comity  of  Contra  Costa,  upon  an  indictment  of  defendant  for  assault  and 
battery  to  the  District  Court.  Held,  that  the  District  Court  has  no  appellate  power 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  Dis- 
trict. 

Per  Mubbay,  Ohief  Justice,  Heydenfeldt,  Justice,  con- 
curring. 

The  defendant  was  convicted  of  an  assault  and  battery  in 
the  Court  of  Sessions.  He  appealed  to  the  District  Court, 
where  the  judgment  was  affirmed. 

We  have  decided  at  this  term,  in  Oaulfield  v.  Hudson,  post 
389,  that  the  District  Court  has  no  appellate  power.  It  was 
therefore  error  to  take  jurisdiction. 

The  judgment  of  affirmance  in  the  District  Cohrt  is  re- 
versed, and  the  appeal  from  the  Court  of  Sessions  to  the 
District  Court  is  dismissed. 

Let  the  costs  abide  the  final  result. 
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[380]    *WAKEMAN,  Respondent,  v.  VANDEEBII/r, 

Appellant. 

Plbadenss  Sm-Ojt.— The  ospttin  of  a  ressel  drew  on  his  owner  for  WOO,  to  de- 
fray the  expenses  of  the  first  mate,  who  was  injured  on  the  voyage,  and  who  it 
beeame  necessary  to  leave  on  shore  for  his  recovery.  In  an  action  by  the  captain 
against  the  owner  for  wages,  the  owner  claimed  to  set  off  $460  of  the  amount  of 
the  draft  against  the  claim,  on  the  ground  that  he  was  liable  for  it,  bat  did  not 
produce  the  draft,  or  show  payment  of  it:  Held,  that  the  Court  below  properly 
rejected  the  set-oft 

Set-Oft,  Right  to.— No  right  of  action  can  accrue  upon  a  draft  until  payment. 
And  where  there  is  no  right  of  action,  there  is  no  right  of  set-off. 

Appeal  from  the  Fourth  Judicial  District. 

The  complaint  stated  that  on  the  27th  November,  1861,  the 
defendant  was  indebted  to  plaintiff  in  the  sum  of  $500,  for 
wages  due  him  for  services  as  master  of  the  steamship  "In- 
dependence," running  between  the  ports  of  San  Francisco 
and  San  Juan  del  Sud,  in  the  State  of  Nicaragua. 

The  defendant  pleaded  that  the  plaintiff  during  the  voyage 
for  which  he  claimed  the  said  sum,  and  while  he  was  in  the 
defendant's  employ,  wrongfully  paid  to  Moses  Hunt,  the  first 
mate  of  the  ship,  $600  of  the  moneys  of  defendant — there 
being  then  due  said  Hunt  but  $160 — and  claimed  to  set  off 
the  balance  of  $450  against  the  claim  of  the  plaintiff. 

The  evidence  was,  that  on  the  voyage  in  question,  Moses 
Hunt,  the  first  mate  of  the  vessel,  received  a  wound  at  Aca- 
pulco,  while  in  the  service  of  the  vessel,  and,  by  direction  of 
the  surgeon  of  the  ship,  was  left  on  shore  at  San  Juan,  as 
the  only  measure  likely  to  secure  his  recovery.  He,  however, 
died  shortly  after.  At  the  time  he  was  left,  one  month's 
wages,  $150,  was  due  to  him,  which,  together  with  three 
month's  extra  wages,  was  paid  by  a  draft  on  R.  J.  Vande- 
water,  agent  of  defendant,  for  $600,  payable  to  the  order  of 
Bade,  White  &  Co.,  who  advanced  the  money  on  it  for  Moses 
Hunt.  There  was  no  proof  that  the  draft  had  ever  been  paid 
by  defendant  Plaintiff's  counsel  on  the  trial  called  on  de- 
fendant to  produce  the  draft;  which  he  failed  to  do. 

Mr.  Yandewater  testified  that  he  remembered    a    draft 
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drawn  *by  plaintiff  on  him,  as  agent  of  the  line,  for  [381] 
$600  in  favor  of  Bade,  White  <fc  Co.,  dated  at  San  Joan, 
drawn  during  the  voyage  in  question,  and  intended  to  pay 
the  expenses  of  the  illness  of  Mr.  Hunt,  and  that  this  draft 
was  not  paid  by  witness,  as  agent,  or  during  his  agency  for 
defendant. 

The  Court  charged  the  jury  that  there  was  no  evidence  of 
any  counter  claim,  and  the  jury  found  for  plaintiffs,  $460  16. 

The  Court  refused  a  new  trial,  and  defendant  appealed. 

Crockett  and  Baker,  for  Appellant. 

There  was  but  one  month's  wages  due  to  Hunt,  $150.  The 
captain  had  no  right  to  use  the  money  of  defendant  without 
authority:  the  injury  of  Hunt  conferred  no  authority.  The 
draft  of  the  captain  bound  the  owner  as  between  the  owner 
and  Bade,  White  &  Co.,  and  is  to  be  considered  as  accepted 
or  drawn  by  his  authority. 

Where  an  agent  binds  his  principal  beyond  his  authority, 
the  agent  is  liable;  and  if  he  thus  draws,  he  is  not  the  less 
liable  from  the  fact  that  his  principal  has  not  yet  paid  it:  it 
may  not  be  due,  or  not  presented.  The  authority  to  draw  is 
sufficient  to  make  the  principal  liable  without  acceptance. 

The  captain  is  agent  of  the  owner,  with  authority  to  draw. 
He  receives  money  for  a  draft,  which  he  negotiates,  and  mis- 
applies it.  Is  he  not  bound  to  account  for  it?  In  this  case 
he  paid  a  demand  for  which  the  owner  was  not  liable,  without 
instructions.  It  was  not  a  draft  on  the  individual  credit  of 
the  captain,  but  by  virtue  of  his  power  to  bind  the  owner. 
The  owner  is  injured  by  his  liability  to  pay :  actual  payment 
is  not  necessary  to  avail  himself  of  the  fact  in  his  defence. 

Jones,  Noyes,  and  Barber,  for  Respondent. 

The  draft  was  dishonored  by  Yandewater,  the  agent  of  de- 
fendant, as  shown  by  the  testimony,  and  was  not  produced  on 
the  trial. 

Under  the  allegation  of  defendant,  that  plaintiff  had  wrong- 
fully expended  $160  of  his  money,  the  evidence  was  not  ad- 
missible. The  testimony  showed  that  plaintiff  drew  for 
$600,  on  defendant's  agent,  which  draft  was  cashed  by  Bade, 
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[382]  White  A  Co.,  *axd  nick  Tacdewaier,  the  agent,  dis- 
hou?recL  TLe  erid-rcjce  w  as  rot  referent  to  the  isoe 
tLo*  raised.  It  <Ld  no*  egt^ri^h  the  fart  thai  plaintiff  had 
paid  out  any  money  of  Tacderoilts:  on  the  contrary,  it  showed 
thai  he  Lad  1.0  money  of  Yanderbilis  in  his  hands,  and  was 
obliged  to  borrow  money  on  Lis  individual  responsibility  to 
repay  it;  and  this  in  order  to  defrar  s  debt  with  which  de- 
fendant was  justly  chargeable;  and  was  therefore  justly  dis- 
carded bj  the  Court. 

Bat  plaintiff's  conduct  in  reference  to  Hunt,  is  justified  bj 
maritime  law.     (2  Mason,  541;  1  Pet  Adm.  142;  lb.  157.) 

The  master  of  a  vessel  cannot  bind  the  owner  by  draft.  (10 
Met.  R.  380.)  His  responsibility  arises  on  his  implied  pro- 
mute  to  pay  for  services  at  the  request  of  his  authorized  agent; 
and  the  maritime  law  gives  a  right  of  action  in  rem.  Bat  the 
owner  cannot  be  made  liable  on  an  unaccepted  draft  If  the 
draft  was  drawn  by  the  owner's  authority,  there  would  be  an 
end  of  the  question:  he  cannot  hold  his  agent  responsible  for 
obeying  his  instructions. 

Vanderbilt  is  liable,  as  plaintiff  insists,  but  not  by  virtue  of 
tlw  draft,  but  by  virtue  of  the  original  fact:  the  money  was 
furnished  for  his  use  to  defray  expenses,  with  which  he  was 
primarily  chargeable. 

It  is  easy  to  account  for  the  non-production  of  the  draft. 
Upon  its  dishonor  by  Vandewater,  it  was  protested,  and  re- 
turned to  the  holders  for  recourse  to  the  drawer. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court 

The  decision  of  the  Court  below  was  correct. 

No  right  of  action  can  accrue  to  the  defendant  against  the 
plaintiff,  on  the  draft  in  favor  of  Bade,  White  A  Co.,  until 
the  defendant  has  paid  it;  and  certainly  if  there  is  no  light  of 
action,  there  is  no  right  of  set-off. 

Judgment  affirmed. 
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♦JONATHAN  WILLIAMSON,  Bespondent,  v.    [383] 
URIAH  P.  MONROE,  Appellant. 

BaamxB,  Artonrmzicr  of.— When  the  allegations  of  the  bill  are  general  in  their 
nature,  and  the  equities  are  fully  denied  by  the  answer,  each  a  case  is  not  pre. 
•anted  as  will  justify  the  appointment  of  a  receiver— the  withdrawal  of  the  prop- 
erty from  the  hands  of  one  intimately  acquainted  with  all  the  affairs  of  the 
concern,  and  placing  it  in  the  hands  of  another,  who  may  not  be  equally  compe- 
tent to  manage  the  business. 

Appeal  from  the  Fourth  Judicial  District. 

The  complaint  in  this  case  set  forth  that  the  defendant  and 
one  Henry  Williamson  were  engaged  as  partners  in  general 
business,  for  three  years,  prior  to  the  10th  January,  1853,  when 
they  dissolved  by  mutual  consent,  and  it  was  agreed  that  de- 
fendant should  settle  and  arrange  the  business  of  said  copart- 
nership, collect  the  debts,  pay  liabilities,  etc.,  and  account  to 
the  said  Henry  Williamson  for  all  assets  of  every  description 
which  might  come  into  his  hands,  and  should  arrange  said 
business  before  April,  1853,  and  pay  over  to  said  Williamson, 
$15,000  in  money,  as  part  of  said  assets  of  said  firm,  to  which 
said  Williamson  would  be  entitled;  that  all  the  assets  of  the 
said  firm  remained  in  the  hands  of  said  defendant,  and  under 
his  control,  which  exceeded  $60,000  in  value,  and  which  the 
bill  proceeds  to  enumerate  so  far  as  the  complainant  had 
knowledge.  That  said  Williamson,  with  the  consent  of  de- 
fendant, conveyed,  on  the  14th  March,  1853,  all  his  interest 
and  estate  in  the  partnership  property  and  assets,  to  Napo- 
leon Stone,  who,  on  the  8th  May,  1853,  sold  and  conveyed  the 
same  to  the  plaintiff. 

And  charges  that  defendant  is  wasting  the  property,  apply- 
ing the  same  to  his  own  use,  has  not  applied  the  assets  in 
discharge  of  the  debts  of  the  firm,  etc.,  and  has  refused  to 
account  to  complainant.  That  defendant  has  no  property 
except  the  partnership  property,  etc.,  and  prays  that  defend- 
ant may  be  compelled  to  answer,  etc.,  and  fully  account  for 
all  the  assets,  etc.,  and  show  his  disposition  of  them,  what 
debts  are  due,  what  paid,  etc.,  and  that  a  receiver  be  ap- 
pointed to  take  possession  of  said  property,  books,  papers, 
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[384]  etc.,  of  the  firm,  with  power  to  collect  the  *debts,  etc. ; 
and  charges  that  plaintiff  believes  that  defendant  will 
sell  said  property,  assign  the  notes,  etc.,  for  the  purpose  of 
defrauding  him,  unless  restrained,  and  prays  for  an  injunc- 
tion to  restrain  him  from  so  doing;  and  to  restrain  creditors 
from  paying  their  debts  to  the  defendant;  and  that  an  ac- 
count may  be  taken  of  all  matters  relating  to  said  copartner- 
ship, the  debts  collected,  and  the  property  sold,  and  the 
plaintiff  paid  as  he  may  be  entitled  to  the  same,  and  for 
further  relief. 

May  19,  1853,  the  Court,  on  the  above  application,  ordered 
an  injunction  to  issue  against  defendant,  in  conformity  to  the 
prayer,  until  further  order  in  the  premises. 

The  answer  of  the  defendant  admits  the  partnership  and 
its  dissolution,  but  denies  that  he  was  bound  to  arrange  the 
business  before  the  1st  April,  1853,  or  on  any  other  day;  de- 
nies any  promise  to  pay  the  said  Henry  Williamson  $15,000, 
as  his  part  of  the  assets,  or  any  other  definite  sum;  but  ad- 
mits that  he  is  bound  to  settle  up  the  business  and  pay  his 
equal  part  to  said  Williamson.  The  answer  then  proceeds  to 
state  the  condition  of  the  assets,  the  amount  received  by  him, 
the  amount  collected,  the  amount  paid,  the  amount  on  hand, 
and  the  amount  yet  due,  specifying  particularly  in  each  case, 
as  charged  in  the  complaint,  and  denies  any  misapplication  of 
fflie  funds,  and  asserts,  that  the  charge  that  he  has  no  prop- 
erty except  that  of  the  partnership,  is  false;  admits  the  sale 
to  Stone,  but  denies  that  he  agreed  to  pay  $15,000  on  the  1st 
April;  that  he  never  refused  to  account,  because  an  account 
was  never  demanded  of  him,  and  admits  that  Stone  has  stated 
that  he  had  sold  his  interest  in  the  property  to  defendant,  but 
does  not  know  the  fact.  Denies  wasting  the  estate,  and  states 
that  he  was  the  acting  member  of  the  firm,  and  knows  all 
about  the  business,  and  if  the  settlement  were  put  into  the 
hands  of  any  one  else,  the  concern  would  suffer  immense  loss, 
and  prays  that  the  injunction  be  dissolved,  and  that  he  be  per- 
mitted to  continue  to  conduct  the  affairs,  etc.,  and  that  plain- 
tiffs complaint  be  dismissed. 

There  were  several  affidavits  introduced  by  the  respective 
parties,  and  submitted  to  the  Court,  in  relation  to  the  prop- 
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erty  of  Monroe,  his  statements,  made  at  different  times,  at 
variance  with  his  answer,  which  being  considered,  the 
Court  denied  the  motion  for  *an  injunction.    But  fur-  [385] 
ther  ordered  that  J.  Parker,  Esq.,  be  appointed  re- 
ceiver in  the  case,  and  hold  the  property,  money,  etc.,  till  the 
further  order  of  the  Court,  and  to  give  bond  in  $20,000  for 
faithful  performance.    Defendant  appealed. 
No  brief  for  appellant. 

,  for  Bespondent. 

It  was  contended  that  the  order  was  not  appealable:  that 
it  did  not  affect  a  substantial  right,  but  was  a  mere  incident  in 
the  course  of  the  administration  of  justice,  the  rights  of  de- 
fendant being  the  same,  whether  a  receiver  was  appointed  or 
not.  (3  Harr.  Rep.  338;  7  Code  Rep.  3;  Hazelton  v.  Wake- 
man,  3  Br.  Rep.  457;  3  John.  Ch.  534;  16  Wend.  369;  Barb. 
Ch.  610,  11.) 

Upon  bill  and  answer,  and  affidavits,  the  appointment  of  a 
receiver,  and  continuance  of  the  injunction,  rests  in  the  sound 
discretion  of  the  Court.     (Sto.  Eq.,  sec.  851;  6  Wend.  369.) 

Murbay,  Chief  Justice,  delivered  the  opinion  of  the  Court. 
Heydenfeldt,  Justice,  concurred. 

This  action  was  brought  for  an  account  of  partnership 
property,  to  restrain  the  defendant  from  further  interfering 
or  controlling  it;  and  for  the  appointment  of  a  receiver  to 
take  possession  of  all  the  assets  of  the  concern. 

The  bill  alleges  waste,  and  improper  application  of  moneys 
of  the  firm,  etc. 

It  appears  from  the  record  that  the  defendant  and  one 
Henry  Williamson  had  been  engaged  for  some  three  years  in 
various  speculations  and  business;  and  on  the  dissolution  of 
the  partnership,  it  was  agreed  in  writing  that  Monroe  should 
settle  all  the  accounts  and  wind  up  the  business  of  the  firm. 
Williamson  afterwards  sold  out  his  interest  to  one  Stone,  who 
conveyed  to  the  present  plaintiff  on  the  8th  day  of  May,  1853. 

Twelve  days  after  the  execution  of  this  conveyance,  the 
plaintiff,  becoming  dissatisfied  both  with  the  honesty  of  his 
partner  and  the  character  of  his  purchase,  commences  his  ac- 
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tion  to  take  the  property  from  the  custody  of  the  defendant, 
and  to  ascertain  the  nature  and  quantity  of  his  interest. 
[386]  *The  allegations  of  the  bill  are  general  in  their  na- 
ture; so  much  so,  that  the  defendant  could  hardly  be 
indicted  if  his  answer  were  false,  and  the  equities  are  fully 
denied  by  the  answer.  The  defendant  denies  that  he  has 
been  guilty  of  any  waste  or  improper  expenditure,  or  appro- 
priation of  the  partnership  property. 

The  plaintiff  is  certainly  entitled  to  an  account,  but  the 
record  shows  no  case  which  would  justify  the  withdrawal  of 
the  property  from  the  hands  of  one  intimately  acquainted 
with  all  the  affairs  of  the  concern,  and  placing  it  in  the  hands 
of  another,  who  may  not  be  equally  competent  to  manage  the 
business,  particularly  as  such  transactions  are  always  attended 
with  enormous  expense  and  vexatious  delays.  The  iniunc- 
tion  is  dissolved,  and  the  cause  remanded. 


W.  D.  WIIflON,  Appellant,  v.  THE  BOARD  OP  SUPER- 
VISORS OF  SACRAMENTO  COUNTY,  Respondents. 

Cxbtiobabi,  Action  Pbjematub*.— A  certiorari  to  the  Board  of  Supervisors,  on  the 
ground  of  want  of  Jurisdiction,  is  premature,  if  taken  before  the  action  of  the 
Board. 

1  Idem,  wionr  Action  will  hoi  Liz.— The  objection,  want  of  jurisdiction  over  the 
subject,  should  first  be  taken  before  the  Board:  it  may  decide  to  take  or  decline 
jurisdiction,  and  until  it  does  one  or  the  other,  there  can  be  no  cause  of  complaint 

Appeal  from  the  Sixth  Judicial  District. 

In  this  case,  the  plaintiff  applied  to  the  District  Court  fox 
a  certiorari,  setting  forth  in  his  affidavit  that  he  is  the  owner 
of  a  bridge  across  the  Cosumnes  River,  on  the  road  leading 
from  the  city  of  Sacramento  to  Drytown  and  Jackson,  which 
said  bridge  is  of  the  capacity,  etc.,  required  by  law;  that  the 
said  bridge  is  licensed,  and  that  he  is  charging  toll  for  cross- 
ing the  same;  and  further  saith,  that  Harvey  Alvard  and  J. 

1  Cited,  People  v.  County  Judge,  40  Cal.  480. 
402 


Oct.  1853.]      Wtlson  v.  Sacramento  County.  387 

EL  Pascal  have  presented  an  application  to  the  Board  of  Su- 
pervisors of  said  county  for  a  license  to  keep  a  ferry  on  said 
river,  at  a  point  about  a  mile  and  a  quarter  southeast  of  said 
bridge,  which  would  be  of  great  injury  to  affiant,  by 
reducing  the  tolls,  etc.;  that  he  has  "appeared  before  [387] 
the  Board  of  Supervisors,  and  filed  his  objection  to 
the  hearing  of  said  application,  for  want  of  jurisdiction  in 
said  Board  over  the  same,  which  have  been  overruled  by  said 
Board,  and  the  said  Board  is  proceeding  to  take  cognizance 
of,  and  jurisdiction  over,  the  said  application.  He  therefore 
prays  for  a  certiorari  to  the  said  Board,  to  remove  the  pro- 
ceedings and  record  into  this  Court,  etc. 

The  writ  was  allowed  by  the  Court,  and  a  motion  was  made 
to  quash  it  by  the  respondents,  and  the  Court,  after  argu- 
ment, sustained  the  motion,  and  directed  the  same  to  be 
quashed,  at  March  Term,  1853. 

The  plaintiff  appealed. 

Latham  and  Aldrich,  for  Appellant. 

The  Board  of  Supervisors  have  no  jurisdiction  over  an  ap- 
plication for  the  establishment  of  a  ferry.  (Stat.  Cal.  1850, 
p.  97,  210;  1851,  19,  21,  sec  69,  p.  500;  1852,  87;  8  Pick. 
218.) 

The  writ  of  certiorari  is  the  proper  remedy.  (Stat.  Cal. 
1851,  p.  123;  6  B.  Mon.  146;  1  Ala.  95,  342;  2  Ala.  35;  6 
Ala.  898;  8  Pick.  218.) 

Plaintiff  has  sufficient  interest  in  the  motion  to  sustain  this 
application.    (6  Dana,  44;  2  Edm.  on  Injunction,  271.) 

If  the  writ  would  not  properly  lie,  this  Court,  in  a  matter 
of  general  consequence,  would  examine  the  proceedings  of 
the  inferior  Court,  and  if  proper,  quash  the  writ.  (4  Mass. 
239;  lb.  669.) 

J.  H.  McKune,  for  [Respondents. 

Certiorari  only  lies  to  an  inferior  tribunal,  which  the  Board 
of  Supervisors  is  not.  (Stat.  1851,  p.  123,  sec.  456.)  The 
writ  will  lie  to  cure  excess  of  jurisdiction,  but  not  where  the 
tribunal  has  no  "jurisdiction.  (3  Dall.  411;  1  Cond.  Bep.  190- 
192.) 
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Wilson  has  no  such  interest  as  will  sustain  his  application 
for  the  writ.    Competition  in  business  will  not  be  restrained. 

The  writ  does  not  show  that  the  Board  of  Supervisors  had 
exceeded  its  jurisdiction.  The  complaint  is  that  they  are 
about  to  exceed,  which  is  not  sufficient.  (6  Mass.  72;  17  Mass. 
357.) 

Until  action  taken,  there  is  no  error  to  correct.    The 
[388]  Board  *may  decide  against  the  application.    There 
would  then  be  no  error:  the  language  of  the  statute  is> 
"has  exceeded." 

The  counsel  further  examined  the  powers  of  the  Supervis- 
ors in  the  premises,  which  this  Court  did  not  consider. 

The  notice  and  petition  of  the  applicants  for  the  ferry  are 
set  out  upon  the  record,  to  which  no  exception  was  taken. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  writ  of  certiorari  was  sued  out  prematurely. 

If  it  is  true,  as  insisted  by  the  appellant,  that  the  Board 
of  Supervisors  had  no  jurisdiction  over  the  subject,  the  ob- 
jection should  first  have  been  taken  before  the  Board.  This 
course  might  have  saved  the  necessity  of  an  appeal.  With- 
out the  action  of  the  Board,  it  is  impossible  to  say  whether 
it  would  have  decided  to  take  or  decline  jurisdiction,  and 
until  it  shall  do  one  or  the  other,  there  can  be  no  cause  of 
complaint. 

The  certiorari  was  properly  dismissed,  and  the  judgment 
is  affirmed. 
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♦CAULFTELD,  Respondent,  v.  THOMAS  HUDSON  [389] 
and  ADAM  HUDSON,  Appellants. 

*  Dibtbiot  Ooubt  has  no  Afpell4TB  Poweb.— tio  much  of  the  act  of  the  Legisla- 
ture  as  provides  for  appeals  to  the  District  Court  is  unconstitutional  and  void. 

Appeal  from  the  Sixth  Judicial  District. 

This  was  a  proceeding  in  forcible  entry  and  detainer,  com- 
menced before  a  Justice  of  the  Peace,  in  Sacramento  County, 
from  whose  judgment  defendants  appealed  to  the  County 
Court,  and  on  the May,  one  of  defendants,  Adam  Hud- 
son, was  discharged  by  the  Court.  October  2d,  the  plaintiff 
moved  to  set  aside  the  order  discharging  said  defendant,  and 
that  he  be  reinstated  on  the  record.  On  the  9th  October,  the 
Court  ordered  that  defendant  be  reinstated  on  the  record,  and 
the  judgment  dismissing  him  was  set  aside.  To  this  judg- 
ment the  defendant  excepted,  and  took  an  appeal  to  the  Dis- 
trict Court  of  the  Sixth  Judicial  District,  by  whom  the  cause 
was  dismissed  for  want  of  jurisdiction,  etc.  Defendant  ap- 
pealed to  this  Court. 

The  opinion  of  the  Court  was  delivered  by  Heydenfeldt, 
Justice.    Murray,  Chief  Justice,  concurred. 

An  appeal  was  taken  from  the  County  Court  to  the  District 
Court,  and  there  it  was  dismissed,  on  the  ground  that  the 
Court  had  no  jurisdiction. 

This  case  involves  the  consideration,  whether  the  Legisla- 
ture has  the  power  to  give  appellate  jurisdiction  to  the  Dis- 
trict Court.  The  first  clause  of  the  6th  section,  article  6th  of 
the  Constitution,  says:  "The  District  Courts  shall  have 
original  jurisdiction  in  law  and  equity,  in  all  cases  where  the 
amount  in  dispute  exceeds  two  hundred  dollars,  exclusive  of 
interest." 

The  4th  section  of  the  same  article  gives,  with  the  same 
effect,  appellate  power  to  the  Supreme  Court;  and  theDtb 

1  Approved,  People  v.  Peralte,  ante  379;  Reed  v.  McCormick,  4  Cal.  342;  Townsend 
o.  Brooks,  5  Gal.  52;  People  v.  Fowler,  9  Cal.  86.  Cited,  Zander  v.  Coe,  5  Cal.  230; 
Parsons  v.  Tuolumne  W.  Co.,  Id.  43;  People  r.  Hester,  6  Cal.  68L  Followed.  People 
«.  Applegate,  5  Cal.  295. 
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section  permits  the  Legislature  to  give  to  the  County  Courts 
original  or  appellate  power,  or  both,  in  special  cases,  and  in 

cases  arising  in  Justices'  Courts. 
[390]       *It  seems  that,  in  this  subdivision  of  power  among 

the  different  arms  of  the  judiciary,  there  was  an  attempt 
at  great  care  and  accuracy  in  assigning  to  each  a  well-defined 
portion  of  judicial  duty.  In  doing  this,  there  must  have 
been  some  specific  object  or  leading  motive,  and  no  other 
appears  so  reasonable,  as  that  it  was  intended  to  limit,  as  well 
as  confer  jurisdiction,  in  order  the  better  to  secure  the  inde- 
pendence of  this  department  of  the  government.  For  if,  as 
is  contended  by  the  respondent,  there  is  no  prohibition  to  an 
increase  of  the  jurisdiction  by  the  Legislature,  it  may  be  at 
once  conceived  how  readily  the  functions  conferred  by  the  Con- 
stitution on  the  Supreme  or  Districts  Courts  may  be  impaired 
or  subverted,  by  imposing  on  those  Courts  a  succession  of 
new  duties,  which  would  force  them  into  a  sphere  of  action 
inconsistent  with  that  already  fixed  by  the  fundamental  law. 
If  the  Legislature  can  force  appellate  jurisdiction  on  the  Dis- 
trict, they  can  equally  give  original  jurisdiction  to  the  Supreme 
Court,  and  then,  by  a  system  of  rules  which  they  have  un- 
questioned right  to  make,  compelling  the  Courts  to  give  pref- 
erence in  hearing  to  certain  causes,  or  to  a  particular  calen- 
dar, the  constitutional  functions  of  the  Courts  would  exist 
only  in  name:  for  all  practical  purposes  they  would  be  effect- 
ually destroyed. 

In  arriving  at  this  conclusion,  we  are  fully  sustained  by 
authority.  In  the  case  of  Marbury  v.  Madison,  1  Cranch, 
the  same  question  arose,  upon  the  construction  of  the  Consti- 
tution of  the  United  States.  There  the  act  of  Congress  which 
was  under  review,  was  deoided  not  to  be  warranted  by  the 
Constitution.  The  opinion  on  that  point  of  the  case  forma 
one  of  the  ablest  arguments  of  Chief  Justice  Mabshall;  and 
Mr.  Justice  Story,  in  his  Commentaries  on  the  Constitution, 
embodies  in  the  text  as  his  own,  the  very  language  of  that 
opinion.     (See  2  Story,  sec.  1703.) 

The  Constitution  of  the  State  of  Texas  has  been  construed 
by  the  Supreme  Court  of  that  State,  upon  the  same  question, 
and  with  the  like  result. 
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As  early  as  the  June  Term,  1850,  of  this/ Court,  the  identi- 
cal question  was  raised,  in  reference  to  the  power  of  this 
Court.  In  the  case  of  The  People,  ex  rel.,  the  Attorney- 
General,  ex  parte,  1  Cal.  85,  it  was  held  that  this  Court 
had  no  other  than  "appellate  jurisdiction,  and  upon  [391] 
the  argument,  that  as  this  Court  would  have  had  ap- 
pellate power  without  the  words  expressed  in  the  Constitu- 
tion, so  it  was  useless  to  define  its  jurisdiction,  if  it  had  not 
intended  to  exclude  all  other. 

We  are,  therefore,  after  long  and  mature  consideration, 
constrained  to  declare  that  so  much  of  the  act  of  the  Legis- 
lature as  provides  for  appeals  to  the  District  Court  is  uncon- 
stitutional and  invalid. 

We  do  not  include  in  this  decision  any  portion  of  the  act 
which  provides  for  appeals  from  the  Probate  Court. 

The  language  of  the  Constitution  in  reference  to  the  juris- 
diction of  the  District  Court  over  cases  in  the  Probate  Court 
is  peculiar  and  obscure.  The  consideration  of  it  is  entirely 
unnecessary  for  the  decision  of  the  question  here  raised,  and 
any  expression  of  opinion  would  be  obiter  dictum. 

Judgment  affirmed. 


JOHNSON,  [Respondent,  v.  SAMUEL  DOPKINS  and 
CHEISTIANA  DOPKINS,  Appellants. 

Hobtoage,  Subrogation  of  Ptjbchaseb.— The  purchaser  of  a  mortgage  is  subro- 
gated to  the  rights  of  the  mortgagee. 

Idem,  Pubchaseb  op  Mobtgagob'b  Interest.— Defendant  set  up  title  in  herself 
as  assignee  of  the  mortgagee,  and  as  lessee  of  the  mortgagor.  The  plaintiff 
claims  as  purchaser  at  sheriff's  sale  on  a  jndgment  against  the  mortgagor.  The 
estate  in  controversy  was  leasehold,  and  the  judgment  of  the  plaintiff  was  ob- 
tained after  the  date  of  the  lease:  Held,  that  the  plaintiff  took  but  the  equity  of 
redemption  of  the  mortgagor,  subject  to  the  lease  of  defendants;  and  held,  that 
he  had  no  right  to  demand  possession  of  the  lessee  till  after  the  expiration  of  the 
lease,  and  could  recover  no  higher  rent  than  that  fixed  by  the  lease,  up  to  the 
time  he  demanded  possession,  after  the  expiration  of  the  lease. 

Action,  when  Pbematube.— No  account  was  stated  in  the  case,  and  the  cause  was 
remanded,  that  an  account  might  be  taken;  and  the  Court  remarked  that  if  it 
shall  appear  by  the  above  rule  of  computation  that  the  rents  were  insufficient  to 
nave  paid  the  mortgage  debt  of  the  lessee  at  the  time  this  suit  was  brought,  then 
that  it  was  premature,  and  must  fail. 
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Afpbai*  from  the  Superior  Court  of  San  Francisco. 

The  plaintiff  complained  that  he  is  the  owner  in  fee- 
[392]  simple,  *and  entitled  to  the  possession  of  the  building 
formerly  known  as  the  Pacific  Hotel,  and  now  called 
the  Columbia  Hotel,  in  the  city  of  San  Francisco,  and  the  lot 
on  which  it  stands,  (describing  it,)  and  that  defendants  are 
in  possession  of  said  property,  and  unlawfully  withhold  pos- 
session from  him.  And  further  shows  that  on  the  17th  Nov- 
ember, 1851,  he  recovered  judgment  in  the  District  Court  of 
the  Fourth  District,  against  one  George  W.  Bradley,  then  the 
owner  of  the  property,  and  issued  an  execution  thereon  to 
the  sheriff  of  said  county,  who  levied  upon  the  said  Colum- 
bia Hotel  and  the  said  lot  on  which  the  same  stands,  and 
afterwards  sold  and  conveyed  the  same  to  the  plaintiff  who 
by  reason  thereof  became  and  is  now  the  owner  thereof,  and 
entitled  to  the  possession,  etc.  And  further  saith,  that  de- 
fendants are  indebted  to  him  $2000,  for  withholding  the  pos- 
session of  the  last-mentioned  property  from  plaintiff,  from 
the  5th  January,  1852;  and  a  further  sum  of  $2000,  for  the 
rents,  issues,  and  profits,  of  the  said  hotel  and  property,  from 
the  said  5th  January,  1852,  till  the  present  time;  and  prays 
that  defendants  be  adjudged  to  surrender  the  possession, 
and  to  pay  the  damages  for  withholding,  etc.,  and  for  the 
rents,  etc. 

The  defendants  answer,  and  deny  plaintiff's  ownership,  his 
right  to  possession,  the  unlawful  withholding  of  possession, 
and  all  indebtedness;  and  show  and  aver  that  they  are  in 
lawful  possession  of  said  premises,  and  entitled  thereto. 
That  on  the  8th  March,  1850,  Christopher  Buss,  the  owner, 
leased  the  said  premises  for  the  term  of  three  years  to  the 
Tallman  Mining  and  Trading  Association,  at  a  ground  rent 
of  $500  per  annum;  that  said  association,  on  the  22d  Novem- 
ber, 1850,  assigned  said  term  to  George  W.  Bradley,  who 
made  said  improvements,  first  known  as  the  Richelieu  Hotel; 
that  on  the  26th  December,  1850,  said  Bradley  conveyed  his 
term  in  the  premises  and  the  buildings  thereon,  by  deed  of 
defeasance  or  mortgage,  to  Jonathan  Morse;  that  on  the  30th 
April,  1851,  Bradley  leased  the  premises  to  Christiana  Keys, 
now  Dopkins,  wife  of  Daniel  Dopkins,  defendant,  for  one 
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year,  to  commence  on  the  1st  May,  1851.  That  on  the  1st 
July,  1851,  the  said  Christiana,  then  Christiana  Keys,  con- 
tracted with  said  Morse,  for  the  purchase  of  his  interest, 
and  mortgage  on  the  premises,  she  paying  therefor 
*$2500,  and  said  Morse,  on  the  16th  July,  1852,  con-  [393] 
veyed  to  said  Christiana,  then  married  to  Dopkins,  all 
his  right,  title,  and  interest,  in  the  premises,  including  the 
buildings  thereon  and  his  mortgage,  to  the  amount  of  $2500, 
and  the  interest  accrued  and  accruing  thereon. 

And  further  show,  that  said  Christiana  possessed  said  pre- 
mises lawfully,  as  tenant  aforesaid,  untilshe  became  owner 
by  the  contract  and  conveyance  with  said  Morse,  and  from 
that  time  has  possessed  the  same  as  mortgagee  in  possession; 
and  that  defendant  has  been  since  his  marriage,  and  now  is, 
in  possession,  in  right  of  his  wife.  That  plaintiff  has  no 
other  or  better  right  than  that  obtained  through  Bradley, 
whioh  is  at  most  but  an  equity  of  redemption;  and  pray  that 
plaintiff's  bill  be  dismissed,  etc. 

The  statement  of  the  case  as  exhibited  on  the  record  shows, 
that  the  plaintiff  gave  in  evidence  the  judgment  and  sale,  as  7 
laid  in  his  complaint,  that  Christopher  Buss  was  owner  of  the 
premises,  who  on  the  8th  March,  1850,  leased  to  the  Tallman 
Mining  Company,  for  three  years,  who  assigned  the  lease  to 
Bradley,  who  took  possession  of  the  premises,  and  was  the 
owner  of  the  buildings  thereon,  at  the  time  of  the  assignment 
to  him.  That  after  the  sale  in  January,  plaintiff  demanded 
possession  of  defendants,  or  payment  of  rent:  they  refused  to 
do  either;  and  he  demanded  possession  again  after  he  received 
his  deed  in  July,  1852;  when  defendants  again  refused,  and 
claimed  to  be  the  owners  of  the  property.  The  plaintiff  then 
showed  them  his  deed  from  the  sheriff;  and  that  at  the  time 
of  the  sheriff's  levy  and  sale,  Bradley  was  in  the  hotel  en- 
gaged in  conducting  the  same,  and  that  the  rent  was  worth 
$300  a  month. 

The  sheriff's  book  showed,  that  the  sale  was  made  subject 
to  redemption,  and  that  after  the  time  for  redemption  had  ex- 
pired a  deed  was  executed  to  plaintiff,  under  the  sheriff's  sale. 
Plaintiff  gave  in  evidence  the  sheriff's  deed  to  him,  dated  15th 
July,  1852. 
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Defendants  here  moved  for  a  nonsuit,  alleging  irregularities 
in  the  deed;  which  the  Court  overruled. 

The  defendants  gave  in  evidence  a  mortgage,  Bradley  to 
Morse,  26th  December,  1850;  contract  between  Morse  and 
Christiana  Keys,  July  1st,  1851;  assignment  16th  June, 
[394]  1851,  *from  Morse  to  Christiana  Keys,  wife  of  Dopkins; 
conveyance  from  Morse  to  Christiana  Keys,  November 
21st,  1851;  lease  from  Bradley  to  Christiana  Keys,  30th  April, 
1851. 

Morse,  for  defendants,  proved,  that  Bradley  negotiated  the 
contract  between  him  and  Mrs.  Dopkins  of  July  1st,  1851; 
that  both  parties  lived  on  the  premises;  that  Bradley  gene- 
rally made  the  payments  under  the  agreement;  that  Bradley 
also  negotiated  the  agreement  of  20th  November,  1851,  (for 
property  sold  by  Mrs.  Keys  to  Bradley,)  the  proceeds  of  % 
which,  $1200,  had  been  paid  to  witness;  that  witness  had  been 
paid  the  $2500,  mentioned  in  the  agreement  of  July  1st,  1851; 
the  endorsement  is  signed  by  Bradley;  that  the  hotel  was 
worth  in  rents  the  past  year  from  250  to  300  dollars  per  month. 
That  witness  held  the  mortgage  and  notes  from  Bradley  to 
him,  until  June,  1852,  and  then  assigned,  and  gave  one  of 
them  up  to  Mrs.  Keys,  and  still  holds  the  mortgage  and  the 
other  note,  which  remain  due  and  unpaid.  The  endorsements 
on  the  contract  of  July,  1851,  are  signed  by  Bradley. 

Bradley  swore  that  he  leased  to  Mrs.  Keys,  30th  April, 
1851,  and  gave  the  lease  in  evidence;  she  kept  the  house  on 
her  own  account.  The  rent  went  on  only  till  the  1st  July, 
1851;  from  the  time  of  the  sale,  (1st  July,)  witness  only  as- 
sisted. Witness  went  to  Morse,  and  told  him  he  would  not 
reduce  his  debt,  unless  he  agreed  to  an  arrangement,  and  Mrs. 
Keys  said,  she  would  buy  if  witness  was  willing;  the  agree- 
ment was  then  made  between  Morse  and  Mrs.  Keys,  of  the 
1st  July,  1851;  witness  sold  the  furniture  in  the  house  to  her, 
after  she  bought  Morse  out.  She  paid  him  $100  rent  and 
board;  she  was  to  have  the  house  on  these  conditions  before 
she  purchased.  After  July,  witness  was  there  nearly  all  the 
time,  and  was  paid  for  his  services. 

The  jury,  by  agreement  of  counsel,  and  upon  a  statement  of 
questions,  brought  in  a  special  verdict,  and  found  as  follows; 
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1st.  That  the  monthly  rent  or  value  of  the  hotel,  from  1st 
April,  1851,  to  the  present  time  was  $300  per  month. 

2d.  That  the  monthly  rent  of  the  cottages  for  the  same 
time,  including  ground  rent,  was  $150  per  month. 

3d.  That  the  sale  and  transfer  to  Mrs.  Keys  was  done  by 
her  in  good  faith,  and  with  no  intent  to  hinder,  delay,  or  de- 
fraud the  creditors  of  Bradley. 

*TJpon  the  verdict  so  rendered,  and  the  undisputed  [395] 
facts,  the  Court  found  that  the  plaintiff  was  entitled  to 
recover  the  possession  of  the  premises  in  the  complaint  men- 
tioned, and  assessed  damages  for  the  detention,  at  the  sum 
of  $2000,  and  ordered  judgment  accordingly.  Defendants 
appealed. 

Hastings  and  Morse,  for  Appellant. 

Hager,  for  Eespondent. 

The  cause  was  argued  at  length,  but  mainly  on  the  con- 
struction of  papers  in  evidence,  and  some  technicalities,  not 
considered  in  the  opinion  of  the  Court. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  conveyance  by  Morse  to  Mrs.  Keys  subrogated  her  to 
the  rights  which  he  held  as  mortgagee,  and  Bradley's  consent 
did  not  invest  her  with  any  greater  interest.  The  only  error 
observable  is  in  the  computation  of  damages  by  the  Court 
below,  and  this  results  from  not  having  an  account  taken  be- 
tween the  parties. 

The  interest  of  Mrs.  Keys  was  twofold: 

1st.  As  mortgagee,  with  a  claim  of  twenty-five  hundred 
dollars  derived  from  Morse. 

2d.  As  lessee  of  Bradley,  the  mortgagor,  from  30th  April, 
1851,  to  30th  April,  1852,  at  a  rent  of  one  hundred  dollars  a 
month. 

By  the  purchase  at  sheriff's  sale,  Johnson  obtained  Brad- 
ley's equity  of  redemption  subject  to  the  lease  to  Mrs.  Keys, 
and  therefore  had  no  right  to  demand  possession  of  her  until 
the  expiration. of  the  lease,  and  ought  not  to  recover  rent  at 
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a  higher  rate  than  that  fixed  by  the  lease,  up  to  the  time  he 
demanded  possession,  after  the  expiration  of  the  lease.  And 
if  it  shall  appear  by  this  rale  of  computation  that  the  rents 
were  insufficient  to  have  paid  the  mortgage  debt  of  Mrs. 
Keys  at  the  time  this  suit  was  brought,  then  it  is  premature, 
and  must  fail,  unless  the  plaintiff  offers  to  redeem,  which  he 
may  do  by  the  allowance  of  an  amendment. 

The  judgment  is  reversed,  and  the  cause  remanded,  that  an 
account  may  be  tnken  upon  the  principles  here  indicated. 


[396]    *PALMER  &  CO.,  Appellants,  v.  REYNOLDS  & 
CO.,  Respondents. 

Appeal,  Bkverbal  on — Where  the  damages  were  laid  at  one  thousand  dollars, 
judgment  for  fifteen  handled  dollars  was  reversed  on  appeal. 

Appeal  from  the  Fourth  Judicial  District. 

Per  Heybenfeldt,  Justice — Wells,  Justice,  concurring. 

The  plaintiffs  lay  their  damages  at  $1000.  Judgment  is 
rendered  in  their  favor  for  $1500.  For  this  reason,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 


S.  L.  BUEEITT,  Appellant,  v.  GIBSON  &  MAYER, 

Bespondents. 

Verdict,  Coubt  mat  Direct.— The  Praetioe  Act  confers  express  authority  upon  the 
Courts  below  to  direct  a  special  verdict 

ArmflfiiONB  op  Party  Conclusive.— Where  one  of  the  issues  was  the  condition  of 
the  goods  (hops)  in  question  when  they  left  New  York,  and  defendant  had  ad- 
mitted on  the  trial  that  "  if  merchantable  when  they  left  New  York,  he  made  no 
claim:"  Held,  that  he  was  concluded  by  this  admission. 

Exceptions  to  Vebdiot.— When  the  jury  found  the  only  issues  involved  ia  the 
controversy,  an  exception  to  the  verdict,  that  no  verdict  was  found  upon  the  is- 
sues presented  by  the  pleadings,  will  not  be  sustained. 

1  New  Trial,  on  Newly  Discovered  Evidence.— An  application  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence  must  state  sufficient  facts  to  warrant  it. 


1  Cited,  Elockenbaum  v.  Pierson,  22  Oal.  163.   See  note  to  Bartlett  v.  Hogden,  ante 
55. 
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Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. 

The  plaintiff  complained  that  in  July,  1852,  the  defendants 
undertook  to  procure  from  the  city  of  New  York,  and  to  fur- 
nish to  the  plaintiff  at  the  city  of  San  Francisco,  2000  pounds 
of  hops  of  the  best  quality,  the  plaintiff  to  pay  the  fair  mar- 
ket value  thereof  in  the  city  of  New  York,  where  the  same 
should  be  purchased,  with  insurance,  freight,  etc.,  to  San 
Francisco,  at  five  per  cent,  on  the  aggregate  amount; 
that  on  the  25th  "November,  the  defendants  presented  [397] 
to  plaintiff  a  bill  for  2221  pounds  of  hops,  purchased, 
as  he  said,  in  pursuance  of  said  understanding,  at  50  cents 
per  pound,  and  shipped,  etc.,  which,  with  freight,  etc., 
amounted  to  $1294  50,  which  plaintiff  paid  to  defendants. 
That  in  December  following  the  ship  arrived  with  the  hops; 
plaintiff  paid  the  freight  thereon,  $247  62,  and  the  hops  were 
delivered  to  him;  that  as  soon  after  their  delivery  as  practi- 
cable, they  were  examined,  and  found  to  be  unsound  and  un- 
merchantable, and  inferior  and  bad  in  quality,  and  nearly 
worthless.  That  plaintiff  notified  the  defendants  of  this,  and 
requested  them  to  take  back  the  hops,  and  reimburse  the 
plaintiff  the  sum  paid  by  him,  which  they  refused  to  do.  That 
the  said  hops  were  thereupon,  after  due  notice,  sold  at  public 
auction,  for  eight  and  five-eighths  cents  per  pound,  the  whole 
yielding  net  $165  72,  which  plaintiff  avers  was  the  full  value, 
etc. 

The  defendants  answered  and  denied  the  allegations  of  the 
complaint,  and  all  indebtedness  to  plaintiff,  and  admit  that 
they  did  order  from  New  York  certain  hops  to  be  sent  to  San 
Francisco,  but  aver  that  they  so  ordered  the  same  at  the 
request  of  the  plaintiff,  and  as  his  agents  through  the  mer- 
santile  firm  of  A.  &  A.  Wetmore,  commission  merchants  in 
New  York;  that  the  hops  so  ordered  are  the  hops  mentioned 
in  the  complaint,  and  were,  when  purchased  in  New  York, 
"  first  sort"  hops,  and  were  so  certified  by  the  legal  inspector 
ot  hops  in  said  city;  that  plaintiff  paid  defendants  five  per 
cent,  commission  for  the  purchase,  and  also  paid  a  commis- 
sion to  A.  Wetmore  &  Co..  for  purchasing  and  shipping  the 
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same,  and  aver  that  the  hops  arrived  at  San  Francisco  in  good 
order,  and  were  received  by  plaintiff,  he  having  paid  the  bill, 
as  stated  in  the  complaint,  before  the  vessel  arrived  with  the 
bills  of  lading  and  inspector's  certificate  that  the  hops  were 
"  first  sort/'  and  deny  that  plaintiff  sold  the  hops  on  account 
of  defendants,  or  sold  them  at  the  best  price  they  would  bring. 
And  specially  deny  that  the  hops  were  unsound  or  unmer- 
chantable, as  alleged  by  plaintiff,  but  aver  they  were  "first 
sort,"  etc.,  when  purchased  at  New  York,  and  when  shipped, 
and  so  continued  till  received  by  plaintiff. 

The  cause  was  submitted  to  a  jury,  and  several  witnesses 

were  examined  for  the  respective  parties,  whose  testi- 

[398]  mony  was  "conflicting  as  to  the  quality  of  the  hops, 

and  whether  the  inferior  quality  proved  by  some  of  the 

witnesses  existed  at  the  time  of  the  purchase  and  shipment 

from  New  York,  or  was  occasioned  by  the  voyage. 

After  the  evidence  had  been  closed,  the  plaintiff  stated  to 
the  Court  that  if  the  hops  were  of  good  quality  when  shipped 
from  New  York,  he  made  no  claim. 

The  Court  then  instructed  the  jury  to  find  a  special  verdict 
in  answer  to  the  following  propositions: 

1.  Were  the  hops  in  question,  when  they  were  puchased 
and  shipped  in  New  York,  "first  sort"  hops? 

2.  What  was  the  market  value  of  these  hops,  when  they 
were  received  by  the  plaintiff  in  San  Francisco. 

The  jury  found: 

1.  That  the  hops  in  question,  when  purchased  and  shipped 
at  New  York,  were  "  first  sort"  hops. 

2.  That  the  market  value  of  the  hops  when  received  by 
plaintiff  in  San  Francisco,  was  $1  18  per  pound. 

Plaintiff  moved  for  a  new  trial,  which  was  denied,  and  judg- 
ment for  defendants  was  ordered,  in  accordance  with  the 
special  verdict.     Plaintiff  appealed. 

Botta  and  Emmett,  for  Appellant. 

1.  The  Court  erred  in  directing  the  jury  to  find  a  special 
verdict,  as  above  set  forth. 

2.  No  verdict  was  rendered  upon  the  issues  presented 
upon  the  pleadings. 
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3.    The  Court  erred  in  refusing  a  new  trial. 

Clarke,  for  ^Respondents. 

The  form  of  the  verdict  was  assented  to  at  the  time  the 
case  was  put  to  the  jury,  and  plaintiff  stated  if  the  hops  were 
merchantable  when  they  left  New  York,  he  had  no  claim. 
He  took  no  exception  to  the  ruling  of  the  Court  in  submitting 
the  case  to  the  jury. 

The  verdict  determines  that  the  hops  were  "first  sort,"  a 
prime  article,  and  worth  the  highest  price.  The  form  of  the 
verdict  below  being  assented  to  by  plaintiff,  is  not  erroneous. 
The  basis  of  the  action  was  the  inferior  quality  of  the 
hops.  *The  jury  found  they  were  not  inferior,  and  this  [399] 
finding  of  the  jury  warrants  the  judgment. 

Murray,  Chief  Justice,  delivered  the  opinion  of  the  Court. 
Heydenfeldt,  Justice,  concurred. 

The  errors  assigned  in  this  case  are: 

1st.    In  directing  the  jury  to  find  a  special  verdict. 

2d.  That  no  verdict  was  rendered  upon  the  issue  presented 
by  the  pleadings. 

3d.    The  refusal  to  grant  a  new  trial 

These  points  are  not  well  taken. 

The  Practice  Act  confers  express  authority  upon  the  Courts 
below  to  direct  a  special  verdict,  and  in  many  cases  the  prac- 
tice is  a  beneficial  one,  simplifying  the  issues,  and  bringing 
the  true  questions  in  dispute  directly  to  the  mind  and  com- 
prehension of  the  jury.  In  this  case  the  jury  found  the  only 
issues  involved  in  the  controversy,  and  the  plaintiff  appears 
to  be  concluded  by  his  declaration  on  the  trial,  "that  if  the 
hops  were  merchantable  when  they  left  New  York,  he  made 
no  claim." 

The  application  for  a  new  trial,  on  the  ground  of  newly  dis- 
covered evidence,  does  not  state  sufficient  facts  to  warrant  a 
new  trial,  and  is  fully  controverted  by  the  counterstatement 
of  Byokman. 

Judgment  affirmed. 
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[400J       *BUSSEL,  Kespondent,  v.  AMADOB,  Appellant 

Fraud,  Defence  wot  Waived  bt  Receipt  or  Paymeht.— On  a  bill  for  specifi* 
performance,  defendant  alleged  fraud  in  the  contract  sued  upon,  bnt  admitted 
payment  of  the  consideration-money  under  protest  affirming  the  fraud:  JBMri, 
that  the  receipt  of  payment  was  no  waiver  of  the  defence,  and  that  defendant 
was  not  estopped  from  showing  the  fraud,  and  that  it  was  error  in  the  Court  not 
so  to  instruct  the  jury  when  requested. 

1  Ikbtbuction8,  Pbactigb  on  GxvnfG  ob  Refusing.— The  Court  must  give  or  re- 
fuse the  instructions  asked  for,  and  no  modification  which  alters  the  meaning  or 
might  mislead  the  jury  can  be  substituted. 

Appeal  from  the  Third  Judicial  District. 

The  petition  of  the  plaintiff  set  forth,  that  the  defendant 
entered  into  his  obligation,  in  writing,  on  the  25th  day  of 
October,  1850,  to  convey  to  plaintiff  two  thousand  varas 
square,  of  land,  (describing  it,)  on  the  ranch  of  said  defend- 
ant, and  to  run  parallel  with  a  hill,  etc.,  embracing  a  new 
corral,  etc.,  the  said  plaintiff  to  pay  the  said  defendant  $2000 
as  set  forth;  and  in  case  plaintiff  paid  the  above  sum,  defend- 
ant was  to  call  a  surveyor  and  run  the  lines,  and  make  and 
deliver  to  plaintiff  a  good  and  sufficient  warranty  deed;  and 
plaintiff  avers  performance  on  his  part,  and  payment  of  the 
$2000,  which  was  received  and  accepted  by  defendant  as  full 
payment  for  said  land  as  specified  in  said  obligation;  that 
afterwards  defendant  refused  to  cause  said  tract  of  land  to  be 
surveyed,  or  to  make  and  execute  a  good  deed  for  the  same; 
and  prays  the  Court  to  decree  the  said  land  to  be  surveyed  by 
defendant,  according  to  said  obligation,  and  that  he  make 
and  deliver  to  the  plaintiff  a  good  and  sufficient  deed  for  the 
same. 

The  defendant  answered  and  admitted  that  he  made  an 
agreement  with  the  plaintiff  to  sell  a  tract  of  land,  part  of  the 
ranch,  etc.,  2000  varas  long,  and  1000  varas  wide,  but  that  it 
was  not  true  that  he  agreed  to  sell  to  plaintiff  a  tract  of  land 
2000  varas  long  by  2000  varas  wide,  as  in  plaintiff's  complaint 
mentioned.  And  defendant  avers  that  he  cannot  write,  oi 
read,  or  speak  English,  and  that  said  agreement  was  obtained 

'  Approved,  Jamson  v.  Quivey,  5  Cal.  492.    Denied,  as  to  right  to  insist  on  instrvc 
tion  as  aaJtedpBoyce  v.  Qal.  Sta^e  Co.,  26  CaL  470. 
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by  fraud,  etc.,  and  by  a  misrepresentation  of  the  true  agree- 
ment between  them;  that  it  is  true  he  executed  an 
agreement  which  he  could  *not  read  and  did  not  under-  [401] 
stand,  and  that  plaintiff  represented  at  the  time,  that  it 
was  for  2000  varas  long,  and  1000  varas  wide,  and  under  that 
representation  he  signed  it,  and  did  not  understand  the  fraud 
practiced  upon  him  for  a  long  time  after  its  execution;  that  it 
is  true  plaintiff  has  paid  him  for  the  said  land  according  to 
his  said  agreement,  and  that  defendant  has  always  been  ready, 
etc.,  and  is  now  ready  to  make  a  full  and  sufficient  warranty 
deed,  and  had  professed  to  do  so,  to  the  said  plaintiff,  to  the 
tract  2000  varas  long,  and  1000  varas  wide,  according  to  said 
agreement. 

In  the  course  of  the  trial,  the  Court  was  asked  by  the 
counsel  of  the  respective  parties  to  instruct  the  jury  on  several 
points  made  in  the  case.  The  cause  in  this  Court  turned 
upon  one  of  the  instructions  asked  for  by  defendant's  counsel, 
which  the  Court  refused  to  give,  and  on  the  charge  of  the 
'  Court  upon  the  same  point,  to  both  of  which,  exceptions  were 
taken.  The  opinion  of  the  Court  sets  forth  the  instruction 
refused,  and  the  charge  of  the  Court  in  the  words  of  the 
record. 

The  jury  found  that  the  execution  of  the  agreement  was  not 
obtained  by  fraud,  and  found  for  the  plaintiff,  and  the  Court 
decreed  that  the  defendant  execute  a  warranty  deed  for  the 
2000  varas  square  to  plaintiff.    Defendant  appealed. 

Amador  received  the  payments  by  the  plaintiff  under  pro- 
test, that  the  contract  did  not  describe  the  land  according  to 
the  agreement  of  sale. 

Brown,  Pratt,  and  Tracy,  for  Appellant. 

In  regard  to  the  point  "that  the  acceptance  of  payment 
by  Amador  estops  him  from  setting  up  fraud,"  we  reply,  that 
when  Amador  protested  at  the  time  of  payment  that  he  re- 
ceived the  payment  upon  the  contract  as  he  understood  it, 
and  then  explained  it,  and  not  as  Bussel  claimed  it  to  be, 
and  Bussel  paid  him  under  the  protest,  that  the  receipt  of 
the  payment  does  not  estop  Amador  from  reducing  the  written 
contract  to  the  terms  of  the  verbal  agreement  upon  which  it 

Gal.  Rbpts.,  vol.  in.— 27  417 
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was  founded,  and  is  at  the  same  time  a  confession  on  the 
part  of  Kussel  that  Amador's  interpretation  of  the  contract 
was  correct,  and  shows  a  parol  agreement  varying  the  terms 
of  the  written  contract,  so  as  to  conform  it  to  Amador's  un- 
dertaking of  it. 
[402]  *An  instruction  must  be  given  or  refused  as  asked, 
and  cannot  be  modified. 

Hastings*  for  Respondent. 

The  instruction  was  not  modified,  but  refused,  and  another 
instruction  given  in  better  language,  and  as  favorable  to  de- 
fendant as  the  law  would  warrant.  The  contract  must  be 
enforced  as  written,  or  it  must  be  cancelled.'  A  court  of 
equity  will  never  set  up  and  make  a  new  contract;  and  Ama- 
dor, having  accpted  payment  on  the  written  contract,  could 
not  cancel  it,  or  set  up  a  verbal  one,  because  the  parties  could 
not  be  restored  to  their  original  rights.  The  answer  sets  up 
fraud,  not  mistake,  and  the  issue  to  the  jury  was  fraud. 
What  was  said  about  mistake  need  not  be  considered. 

The  record  shows  a  waiver  of  the  fraud,  if  there  was  any, 
by  acceptance  of  payment;  and  if  the  instruction  was  erron- 
eous, it  was  harmless. 

Variance  from  the  verbal  contract  does  not  imply  fraud. 
"  It  may  now  be  regarded  as  settled  that  a  misrepresentation 
as  to  a  fact,  the  truth  of  which  a  party  or  his  agent  has  an 
opportunity  of  ascertaining,  cannot  in  law  constitute  a  fraud." 
(Chit  on  Cont.  589.) 

Murray,  Chief  Justice,  delivered  the  opinion  of  the  Court. 
Heydenfeldt,  Justice,  concurred. 

Upon  the  trial  of  this  cause,  which  was  a  bill  in  Chancery 
for  specific  performance,  the  defendant's  counsel  asked  the 
Court  to  instruct  the  jury  that  "The  acceptance  of  payment 
by  Amador,  the  defendant,  from  Kussel,  the  plaintiff,  under 
a  protest  that  the  contract  incorrectly  described  the  land  in- 
tended to  be  conveyed,  cannot  be  construed  into  a  waiver  of 
any  rights  which  Amador  claimed  to  have,  to  defend  against 
Russel's  claim  for  a  larger  amount  of  land  than  that  which 
Amador  claimed  to  have  conveyed;"  which  instruction  was 
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refused,  and  the  Court  charged  the  jury,  "that  the  accept- 
ance of  payment  by  Amador,  under  a  protest  that  the  con- 
tract incorrectly  described  the  land  intended  to  be  conveyed, 
was  a  circumstance  from  which  the  jury  had  a  right  to  con- 
sider whether  the  fraud,  if  any,  in  obtaining  the  execution  of 
the  contract,  was  waived  by  Amador  or  not." 

*The  instruction  asked  was  correct  and  pertinent  to  [403] 
the  issue.  The  question  whether  Amador  was  estop- 
ped from  setting  up  fraud  was  before  the  jury,  and  the  Court 
should  have  instructed  them  that  the  receipt  of  payment 
under  protest  did  not  amount  to  an  estoppel  or  waiver;  while 
the  instruction  of  the  Court  might  very  well  have  been  given 
as  explanatory  of  the  instruction  asked  for,  or  for  the  pur- 
pose of  directing  the  mind  of  the  jury  to  the  question  of 
fraud,  the  waiver  of  which  the  plaintiff  attempted  to  estab- 
lish by  such  acceptance  of  payment.  "We  have  before  held 
that  the  Court  must  give  or  refuse  the  instructions  asked  for, 
and  that  no  modification  of  the  Court  which  alters  the  mean- 
ing, or  might  mislead  the  jury,  can  be  substituted. 

Judgment  reversed,  and  cause  remanded. 


HENBT  MEYEB,  Appellant,  v.  H.  LABKEN,  Respondent. 

Foreign  Minhb'8  License.— When  a  foreign  miner!  subject  to  a  license  tax,  was 
employed  by  one  of  a  partnership,  to  work  in  the  mines  whioh  were  the  partner- 
ship's property:  Eeld,  that  the  employer,  and  not  the  partnership,  was  liable  for 
the  tax. 

Idem,  Lett  on  Partnership  Property,  when  a  Trespass.— Where  the  tax  col- 
lector levied  on  the  property  of  the  partnership,  for  the  tax  dne  by  the  foreigner 
thus  employed,  and  sold  the  whole  claim,  and  dispossessed  the  plaintiff  (one  of 
the  partners):  Bold,  that  he  was  guilty  of  a  trespass,  for  which  this  action  was 
properly  brought 

Appeal  from  the  Tenth  Judicial  District,  Eldorado  County. 

The  complaint  set  forth  that  on  the day  of  July,  1853, 

plaintiff  was  in  possession  of  a  mining  claim,  located  accord- 
ing to  law,  etc.,  (describing  it,)  and  also  the  owner  of  mining 
tools,  upon  said  claim  of  the  value  of  $1100.    And  that  on 
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said  day,  the  defendant  came  upon  the  claim,  and  pretending 
to  act  as  a  deputy  tax  collector  ol  foreign  miners'  tax,  sold 
said  mining  claim  and  tools,  to  one  John  Doe,  (whose  real 
name  is  unknown,)  and  put  him  in  possession  of  the  same, 
and  did  oust  plaintiff  of  the  possession  of  said  claim  and 
tools,  to  his  damage  $2000,  and  prays  judgment,  etc. 

Defendant  answered,  that  he  was  in  reality  a  deputy  col- 
lector of  foreign  miners'  tax;  denies  the  value  alleged 
[404]  of  the  *tools,  and  the  damage,  and  further  says,  that 
defendant  had  in  his  employment  one  John  Doe,  a 
foreigner,  (name  unknown,)  who  failed  to  show  that  he  was  a 
citizen  of  the  United  States;  and  refused,  and  the  plaintiff 
also  refused,  to  pay  his  tax  as  a  foreigner,  according  to  the 
statute,  etc.  And  that  defendant  levied  upon,  advertised,  and 
sold  said  property,  to  satisfy  the  amount  due,  to  wit,  $4  and 
costs,  from  said  foreigner,  as  his  foreign  miners'  tax,  pursuant 
to  the  statute,  etc.,  in  the  discharge  of  his  duty  as  deputy 
collector,  etc.,  and  prays  to  be  discharged,  and  judgment  for 
costs,  etc. 

The  statement  of  the  evidence  by  the  Court,  shows,  that 
on  the  13th  April,  1853,  plaintiff  and  Hastinger,  and  two 
others,  all  Germans,  were  the  joint  owners  of  the  mining 
claim  and  tools,  mentioned  in  the  complaint,  and  equally  en- 
titled to  the  proceeds  arising  therefrom.  That  Hastinger  was. 
sick,  and  absent  at  the  time,  and  had  one  Wittenger,  an  un- 
naturalized German,  at  work  on  the  claim  in  his  place;  that 
the  gold  as  it  was  taken  out  of  the  claim,  went  into  the  hands 
of  the  plaintiff;  and  that  he  and  the  other  owners  divided  at 
stated  periods.  That  the  claim  at  this  time  was  paying  about 
$8  per  day  to  the  hands,  and  that  it  contained  ground  enough 
to  furnish  labor  for  four  hands,  twelve  months;  that  the  mining 
tools  were  worth  $80.  That  defendant  was  acting  deputy 
sheriff,  with  authority,  etc. 

One  of  the  joint  owners  testified,  that  he  and  plaintiff  and 
Wittinger,  were  at  work  on  the  claim;  that  on  the  morning  of 
the  13th  July,  defendant  came  upon  the  claim,  and  said  he 
would  sell  two  shares  in  it  for  the  license  tax,  due  by  witness 
and  Hastinger;  that  he  did  not  sell  at  that  time,  but  went 
away  and  was  gone  about  four  hours,  and  returned  and  sold 
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the  claim  and  tools,  to  one  Bufort  for  ten  dollars,  and  pnt  him 
in  possession;  that  it  was  sold  for  the  license  tax  of  Witten* 
ger;  that  on  the  same  day,  defendant  gaveWittenger  a  paper, 
which  witness  supposed  was  a  license  to  him  as  a  foreign 
miner. 

Bufort  and  another  witness  testified,  that  the  defendant 
publicly  proclaimed  his  intention  of  selling  the  claim,  more 
than  an  hour  before  the  sale  took  place;  that  Meyer,  the  plain- 
tiff, was  present,  and  made  no  objection. 

Judgment  for  defendant,  and  for  costs  $235. 

♦Plaintiff  appealed.  f405] 

Hart  and  Davis,  for  Appellant. 

Defendant  sold  the  entire  interest  of  the  partnership,  in- 
stead of  that  of  Hastinger,  who  employed  the  foreigner,  and 
was  liable  for  the  tax,  and  sold  the  real  property,  before  ex- 
hausting the  personal,  and  dispossessed  the  plaintiff. 

The  sick  partner  made  the  contract  of  hiring,  and  not  the 
partnership,  (see  Laws  of  Gal.,  vol.  4,  p.  65,  sec.  7,)  and  his 
interest  in  the  property  was  liable  to  be  seized,  upon  demand 
and  refusal  to  pay;  but  the  law  requires  that  the  personal 
property  shall  be  first  sold,  and  gives  recourse  to  the  land 
for  any  deficiency,  but  both  cannot  be  sold  together.  (See 
Cal.  Stat.,  2  vol.  p.  84;  14  Johns.  522;  17  Johns.  116.)  The 
seizure  was  excessive. 

Hetdenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Murray,  Ohief  Justice,  concurred. 

From  the  facts  as  found,  it  is  evident  that  the  foreigner 
Wittinger  .was  the  employee  of  Hastinger,  and  not  of  the 
partnership;  consequently,  Hastinger  alone  was  liable  to  pay 
the  license  tax.  It  follows,  that  the  sheriff  should  have  sold 
only  the  interest  of  Hastinger,  and  therefore,  in  selling  the 
whole  claim,  and  dispossessing  the  plaintiff,  he  was  guilty  of 
a  trespass,  for  which  the  action  was  properly  brought* 

The  judgment  reversed,  and  cause  remanded. 
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[406]        *SLOAN  k  BHODE3,  Bespondents,  v.  PETER 
SMITH,  Appellant. 

Refebence,  Statute  Construed.— The  statute  concerning  references  does  not  re- 
quire that  referees  should  be  sworn.  The  imposition  of  an  oath  by  the  Court 
would  be  of  no  effect,  other  than  to  pat  it  in  the  power  of  the  referee  to  commit 
a  moral  perjury,  without  becoming  amenable  at  law. 

Idem,  Oath  or  Befebsb.— If  the  Legislature  had  intended  that  referees  should  be 
sworn,  it  would  be  presumed  in  this  case  that  they  were  sworn,  the  contrary  not 
appearing. 

1  Bepobt  of  Referee,  Practice  Setteco  Abide.— Judgment  is  entered  upon  a  re- 
port of  referees  as  matter  of  course,  and  the  only  mode  to-take  advantage  of  it  ia, 
by  moving  to  set  it  aside,  as  on  motion  for  a  new  trial. 

Appeal  from  the  Superior  Court  of  San  Francisco. 

The  plaintiffs  brought  this  action  against  the  defendant  to 
recover  $900,  for  services  alleged  to  have  been  rendered  to 
the  defendant  as  attorneys-at-law. 

The  defendant  denied  the  services,  or  if  services  were  ren- 
dered, averred  that  they  were  not  worth  so  large  a  sum. 

The  case  was  referred,  by  consent  of  parties,  to  three  ref- 
erees named,  "to  hear  and  determine  the  cause,  and  report 
their  decision  thereon,  and  report  to  the  Court." 

The  referees  made  "  report  that  $650  be  awarded  to  the 
plaintiffs,  with  costs,"  and  judgment  was  entered  in  accord- 
ance therewith.    Defendant  appealed. 

The  only  exception  to  the  judgment  considered  by  this 
Court  was,  that  the  referees  were  not  sworn. 

Shattuck,  for  Appellant. 

Although  the  statute  does  not  in  express  words  xeqnfre  that 
referees  shall  be  sworn,  yet  justice  requires  that  men  clothed 
with  judicial  power  should  act  under  the  sanction  of  an  oath. 
All  Judges  are  sworn,  so  are  jurors.  The  power  is  derived 
from  a  sworn  officer,  and  the  party  exercising  the  delegated 
power  should  also  be  sworn.  The  report  in  fact  constitutes 
the  judgment,  and  only  requires  the  formal  order  of  the  Court 
to  convert  it  into  a  judgment;  and  viewed  as  the  basis  of  a 

<Oited,Peabod^jnieJ^9CU.m   fie*B*a  •-  Baker,  10  flfek  KB*  Allen  «. 
Hill,  16  Cai  118. 


Oct.  1853.]  Sloan  v.  Smeeh.  407 

judgment,  the  functionary  who  in  reality  renders  it  should  be 
sworn. 

*In  waiving  a  trial  by  jury,  the  party  waives  no  other  [407] 
right,  and  if  a  reference  is  substituted,  although  by 
consent,  to  do  the  duty  of  a  jury,  the  substitute  must  do  the 
duty  assigned  him  under  like  sanctions  required  of  the  jury, 
and  should  be  sworn. 

Murray,  Chief  Justice,  delivered  the  opinion  of  the  Court 
Heydenfeldt,  Justice,  concurred. 

This  appeal  is  taken  from  the  final  judgment  of  the  Court 
below,  rendered  upon  the  report  of  referees. 

We  have  already  given  a  construction  to  the  act  concerning 
references,  which  has  settled  the  practice  in  the  lower  Courts, 
and  which  covers  the  errors  assigned  by  the  appellant,  with 
the  exception  of  the  one  that  the  referees  were  not  sworn. 

There  is  nothing  in  this  point:  the  statute  does  not  require 
referees  to  be  sworn.  Consequently,  the  imposition  of  an 
oath  by  the  Court  would  be  of  no  effect  other  than  to  put  it 
in  their  power  to  commit  moral  perjury  without  being  amen- 
able to  the  law. 

Again,  if  the  Legislature  had  intended  that  referees,  like 
jurors,  should  be  sworn,  for  the  protection  of  the  interest  of 
litigants,  it  would  be  presumed  in  this  case  that  they  were 
sworn,  the  contrary  not  appearing.  The  order  of  the  Court 
is  to  report  a  judgment:  the  evidence  is  not  a  necessary  part. 
On  the  filing  of  the  report,  judgment  is  entered  as  a  matter 
of  course;  and  the  only  mode  in  which  a  party  can  take  ad- 
vantage of  it  is  by  moving  to  set  aside  the  judgment,  as  on  a 
motion  for  a  new  trial. 

Judgment  of  the  Court  below  affirmed. 
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were  disputed.  The  intention  of  the  reference  was  clearly  to 
obtain  a  fair  statement  of  the  facts,  and  the  order  of  the  Court 
seems  to  have  been  worded  for  this  purpose. 

The  report  of  a  referee,  like  the  finding  of  a  Court, 
[410]  should  *state  the  facts  found  and  the  conclusions  of 
law.     Without  this,  the  parties  would  be  remediless, 
and  their  rights  concluded  in  many  cases  by  the  arbitrary  de- 
cision of  a  referee.    The  finding  should  have  boon  set  aside. 
Judgment  reversed,  tod  new  trial  ordered. 


K  N.  T.  SLOAN,  Respondent,  v.  PETEB  SMITH, 
Appellant. 

1  Plage  or  Tbxal,  Chang*  of,  in  Discretion.— The  granting  a  change  of  venue  is 

discretionary  with  the  Court  below,  subject  to  review  only  in  cases  of  gross  abase. 
Idem.— The  peculiar  condition  of  things  in  California  is  unfavorable  to  change  of 

the  place  of  trial,  or  delays  in  the  administration  of  justice. 
Idem.— These  applications  often  result  in  a  loss  of  all  the  rights  involved. 
Idbx,  Affidavit  what  must  Show.— It  will  operate  against  the  application,  where 

the  affidavit  of  the  party  shows,  that  all  the  witnesses  of  his  adversary  reside  in 

the  place  from  whence  he  applies  to  remove  the  trial. 
Idem,  what  to  State.— The  affidavit  should  state  the  facte  in  such  a  manner  as 

to  enable  the  Court  to  draw  its  own  inference,  whether  or  not  an  impartial  trial 

could  be  had  in  the  particular  case.  If  it  fail  in  this,  it  will  not  warrant  the  Court 

in  changing  the  venue. 

Appeal  from  the  Superior  Court  of  San  Francisco. 

This  was  an  action  brought  for  the  recovery  of  the  value  of 
services  rendered  by  the  plaintiff  to  the  defendant,  as  attor- 
ney and  counselor  at  law,  in  divers  causes  and  suits,  etc.,  in 
which  defendant  was  a  party,  and  for  counsel  and  advice,  etc. 

The  defendant  denied  all  the  allegations  of  the  complaint, 
and  moved  for  a  change  of  venue;  and  this  was  the  only 
point  considered  in  this  Court.  The  affidavit  of  the  defend- 
ant, on  which  the  motion  was  based,  set  forth,  that  owing  to 

'  Cited,  Pierson  v.  MoCahill,  22  OaL  182;  Watson  «...  Whitney,  28  Oak  578  8m 
People  v.  Fisher,  6  Cal.  155. 
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a  series  of  litigations  in  which  he  had  been  involved,  affect- 
ing the  title  to  certain  real  estate  in  the  city  of  San  Francisco, 
and  to  certain  suits  which  he  had  prosecuted  against  the  city 
of  San  Francisco,  there  exists  in  the  said  city  and  county  a 
prejudice  in  the  public  mind  against  him,  to  such  an  extent 
that  he  verily  believes  he  cannot  obtain  a  fair  trial;  and 
therefore  prays  that  the  place  of  trial  be  changed  to  some 
other  county. 

The  above  affidavit  was  filed  March  21st,  1853,  and 
on  the  *6th  April,  1853,  defendant  filed  another  affida-  [411] 
vit,  in  which  he  further  set  forth  that  this  suit  was 
brought  for  alleged  professional  services  rendered  by  the 
plaintiff  to  the  defendant,  in  the  litigations  above  mentioned, 
and  therefore  that  the  subject-matter  of  said  litigation  will 
necessarily  come  in  question  in  ascertaining  the  value  of  said 
alleged  services,  and  the  prejudices  existing  against  the  de- 
fendant will  be  brought  to  bear  injuriously  against  him,  and 
deprive  him  of  a  fair  trial.  And  further,  that  on  a  former 
trial,  the  jury  could  not  agree,  and  were  discharged;  and  that 
there  is  a  very  large  body  of  lawyers  in  San  Francisco  who 
are  interested  in  sustaining  a  high  rate  of  fees,  and  are 
strongly  biased  in  favor  of  plaintiff,  and  against  defendant, 
who  exercise  a  powerful  influence  in  exasperating  the  public 
prejudice  and  odium  against  defendant,  many  of  whom  are 
witnesses  for  plaintiff  against  defendant  in  this  action. 

The  above  affidavit  was  sustained  by  the  affidavits  of  six 
other  persons,  who  testified  to  the  prejudice  against  defendant. 

Plaintiff  filed  a  counter  affidavit,  in  which  he  set  forth  that 
defendant  was  successful  in  all  his  suits  heretofore,  and  that 
it  was  for  the  services  rendered  by  him  in  these  suits,  that  this 
action  was  brought,  and  that  the  public  have  no  manner  of 
concern  in  its  result;  that  it  has  not  been  the  subject  of  re- 
mark or  comment;  and  from  the  nature  of  things,  there  can 
be  no  excitement  or  prejudice  in  the  public  mind,  in  relation 
thereto. 

The  Court  denied  the  application,  and  the  cause  was  pro- 
ceeded with  to  trial,  in  which  the  plaintiff  recovered  a  judg- 
ment, from  which  the  defendant  appealed,  and  brought  the 
above  point  before  this  Court. 
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Sfuxttuck,  for  Appellant. 

Prejudice  is  dangerous  to  the  administration  of  public  jus- 
tice :  it  is  intangible,  and  may  be  most  oppressive :  it  is  a  mat- 
ter of  the  mind,  and  influences  the  judgment.  Of  what  evi- 
dence is  its  existence  capable?  Some  States  prescrible  the 
evidence,  but  in  no  State  have  the  facts  and  circumstances 
constituting  the  prejudice  been  deemed  necessary  to  pre- 
scribe. The  affidavit  of  the  party  that  he  has  reason  to 
believe,  and  does  believe,  that  a  fair  trial  cannot  be  had,  is 
all  that  is  required  in  some  States :  to  require  the  facts,  would 

be  to  defeat  the  law  in  most  cases. 
[412]  **But  defendant  has  set  forth  facts,  and  he  is  sus- 
tained and  corroborated  by  six  or  seven  respectable 
citizens,  and  they  stand  uncontradicted.  By  the  acts  of  1853, 
p.  279,  a  Justice  of  the  Peace  is  directed  to  change  the  venue, 
if  either  party  make  affidavit  that  he  has  reason  to  believe, 
and  does  believe,  that  he  cannot  have  a  fair  trial.  The  same 
rule  in  the  absence  of  special  legislation  should  prevail  in  the 
Superior  Court,  for  the  same  Legislature  has  prescribed  it, 
and  it  cannot  be  inferred  that  any  other  rule  was  intended  in 
any  other  Court. 

,  for  Bespondent. 

On  a  motion  for  change  of  venue,  on  the  ground  that  a  fair 
and  impartial  trial  cannot  be  had,  it  must  be  made  to  appear 
to  the  Court,  by  the  statement  of  facts,  that  such  trial  cannot 
be  had  in  the  given  case.  It  is  not  sufficient  for  the  appli- 
cant to  swear  that  he  cannot,  as  he  believes,  have  such  trial. 
That  is  a  conclusion  of  law  for  the  Court  to  draw  from  the 
facts.  (11  Ohio  Bep.  128;  12  Wend.  203,  290;  2  Wend.  250; 
7  Hill,  148;  1  Cal.  382;  Laws  of  1860,  p.  299,  sees.  230,  231, 
and  232;  Laws  of  1863,  p.  34,  ch.  21.) 

It  is  not  pretended  that  there  was  either  prejudice  or  ex- 
citement in  reference  to  this  suit,  or  the  subject-matter  of  it. 

Mubray,  Chief  Justice,  delivered  the  opinion  of  the  Court. 
Heydenpeldt,  Justice,  concurred. 

The  main  error  relied  on  by  the  appellant  i&  the  refusal  oi 
the  Court  .below  to  grant  a  change  of  venue* 
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The  affidavit  states  that,  owing  to  certain  litigations  in 
which  the  defendant  had  been  engaged,  a  prejudice  existed 
against  him  in  the  city  of  San  Francisco,  which  would  pre- 
vent him  from  having  a  fair  and  impartial  trial,  etc. 

The  power  of  granting  a  change  of  venue  is  discretionary 
with  the  Courts  below,  subject  to  revision  only  in  cases  of 
gross  abuse.  The  peculiar  condition  of  this  State,  the  daily 
fluctuations  of  property,  and  constant  change  of  population, 
are  unfavorable  to  changes  of  the  place  of  trial,  or  delays  in 
the  administration  of  justice,  and  the  experience  of  the  past 
few  years  has  shown  that  these  applications  too  often  result 
in  a  total  loss  of  all  the  rights  involved.  In  addition 
to  these  considerations,  the  "defendant  shows  in  his  [413J 
affidavit  that  all  the  witnesses  of  the  plaintiff  were 
residents  of  San  Francisco,  and  openly  seeks  to  escape  the 
effects  of  their  testimony  by  removing  the  cause. 

The  affidavit  on  its  face  was  insufficient  to  warrant  the 
Court  in  changing  the  venue.  The  facts  should  have  been 
stated  in  such  a  manner  as  to  enable  the  Court  to  draw  its 
own  inference,  whether  an  impartial  trial  could  be  had  in  the 
particular  case,  admitting  that  a  prejudice  did  exist  in  the 
community  against  the  defendant.  That  prejudice  is  not  so 
connected  in  the  affidavit  as  to  show  any  operation  between 
the  parties  in  this  suit. 

Begarding  this  as  a  discretionary  power,  coupled  with  the 
fact  that  the  causfe  was  then  on  the  calendar  for  trial,  and  that 
this  was  the  second  application  for  a  change  of  venue,  we  can- 
not come  to  any  other  conclusion  than  that  the  Court  prop* 
erly  overruled  the  application. 

There  is  no  weight  in  the  other  errors  assigned. 

Judgment  affirmed* 
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ALEXANDEB  SPECK,  Respondent,  v.  HENRY  P.  HOYT, 

Appellant. 

New  Tbxal,  Grabtdio  or  Refusing  nr  Ddgotidh*— • Refusing  or  granting  a  new 
trial  win  not  be  disturbed,  except  when  there  u^  Hoc 

where  the  decision  of  the  Court  is  upon  bare  question*  of  fact 

1  Appeal,  Bkyhw  or  Obdkb  Grahting  Kxw  Trial.— But  where  the  question  of 
law  was  adverse  to  the  verdict,  and  the  Court  might  well  have  granted  a  nonsuit, 
or  instructed  the  jury  to  find  for  the  other  party,  a  new  trial  should  have  been 
granted;  and  the  refusal  to  do  so  was  such  an  improper  use  of  its  discretion  as 
calls  for  the  exercise  of  the  revisory  power  of  this  Court 

Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. 

The  complaint  alleges  that  the  plaintiff,  on  the  12th  Sep- 
tember, 1852,  was  owner  of  one -half  of  the  schooner 
Goliah,  of  the  value  of  $6000,  which  was  moored  at  the  port 
of  San  Francisco;  that  on  the  15th  December,  1852,  defend- 
ant took  the  said  schooner  and  converted  her  to  his  own  use, 
and  being  unlawfully  possessed  of  her  as  aforesaid,  sent  her 
to  Angel  Island,  where  she  was  damaged  and  spoiled,  and 
plaintiff  lost  his  half  of  her,  to  his  damage  $3000,  the  half 

value  of  said  schooner;  and  prays  judgment,  etc. 
[414]  ^Defendant  answered  and  admitted  that  on  the  15th 
December,  1852,  the  plaintiff  was  owner  or  claimant  of 
said  schooner,  of  the  value  of  $4000,  and  not  $6000  as  alleged, 
and  denies  that  he  or  his  agents  removed  the  schooner,  or 
took  her  out  of  plaintiff's  possession,  on  the  15th  December, 
or  at  any  time,  or  converted  her,  etc.,  or  that  he  sent  her  to 
Angel  Island,  whereby  she  was  broken,  etc.,  and  denies  in- 
terfering with  said  vessel  in  any  way  whatever,  or  with  having 
her  in  his  possession  or  control  since  the  12th  December  to 
this  date,  and  denies  all  allegations  of  trespass,  etc. 

The  evidence  showed  that  the  vessel  was  formerly  the  prop- 
erty of  the  defendant,  and  that  on  the  28th  October,  1852,  he 
sold  and  transferred  her  to  the  plaintiff  and  one  Moffit  for 
$4000;  received  $1000  in  cash,  and  took  the  obligation  of 
Moffit  and  plaintiff,  for  $3000,  the  balance  of  the  purchase- 

1  Cited,  Hastings  v.  Steamer  Uncle  Sam,  10  Oal.  JUL  flee  Drake  «u  Palmer,  2  OaL. 
177;  Palmer  «.  Stewart,  LL  868. 
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money,  payable  twelve  months  after  date,  with  interest  at  the 
rate  of  four  per  cent,  per  month,  payable  monthly,  dated 
October  28th,  1852,  and  this  was  secured  by  a  mortgage  of 
the  vessel. 

F.  Southorne,  called  for  plaintiff,  proved  that  he  bargained 
with  defendant  for  the  charter  of  the  vessel,  which  was  re- 
duced to  writing,  as  follows: 

"Received,  San  Francisco,  December  15th,  1852,  from  F. 
Southorne,  $120;  on  account  of  which  I  hereby  consent  that 
the  schooner  Goliah  may  make  one  trip  to  Angel  Island,  and 
back,  not  assuming  any  risk  of  loss  of  vessel  or  any  damage 
that  may  happen,  which  sum  is  to  be  in  full  for  the  use  of  the 
boat  for  the  voyage,  or  money  returned. 

"Henby  P.  Hott." 

The  witness  proceeded  to  say,  "I  got  the  vessel  of  Hoyt, 
and  got  the  writing  of  him.  I  took  possession  of  the  vessel 
pursuant  to  this  agreement,  and  appointed  a  captain,  and  sent 
her  to  Angel  Island.  She  dragged  ashore  in  a  gale  of  wind, 
on  the  Contra  Costa  side  of  the  bay.  Hoyt  then  bought  her 
at  the  marshal's  sale,  and  brought  her  away." 

On  cross-examination  the  witness  said,  he  never  obtained 
the  consent  of  plaintiff  or  Moffit  for  the  taking  of  the  vessel; 
that  he  had  asked  plaintiff  for  his  consent,  which  he  refused 
to  give;  that  he  had  shown  the  agreement  with  Hoyt 
to  both  Speck  and  Moffit,  "before  he  took  the  vessel,  [415] 
and  asked  Moffit's  consent  to  take  her,  which  he  re- 
fused. That  Moffit  gave  him  some  kind  of  writing.  "  I  don't 
know  now  what  it  was.  I  never  saw  the  paper  since,  that  I 
know  of.  It  is  lost.  I  don't  recollect  its  contents.  Can't  say 
whether  it  contained  his  consent  to  take  the  vessel  or  not. 
I  asked  Moffit  for  the  paper,  to  clear  me  of  responsibility  if 
I  took  the  vessel.  It  contained  words  to  free  me  from  re- 
sponsibility. I  cannot  say  if  it  was  a  consent  or  not.  It  was 
after  I  received  the  paper  from  Hoyt."  In  auswer  to  the 
question,  "Did  Speck  say  you  should  not  take  the  vessel?" 
witness  answered,  "  I  know  he  did  not  like  it,  but  cannot  say 
he  said  I  should  not  take  her." 

I  had  men  on  board,  and  she  sailed  the  evening  I  got  the 
paper  from  Hoyt,  to  Angel  Island.    The  old  captain  under 
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Speck  and  Moffit  was  on  board  when  I  got  the  agreement 
from  Hoyt.  I  paid  Hoy t  when  I  got  the  paper  the  $120  men- 
tioned therein.  In  my  conversation  with  Hoyt,  he  said  the 
vessel  had  done  damage  in  coming  up  the  harbor,  and  he 
would  stop  the  freight-money:  he  did  not  say  he  had  com- 
menced a  suit  to  stop  the  freight. 

I.  Hoffman,  a  hand  on  board  the  vessel  on  her  last  trip, 
testified  that  Hoyt  was  at  the  vessel  in  the  morning  of  the 
day  she  sailed,  and  said  she  had  been  doing  damage  in  the 
harbor,  and  should  not  go  out  until  he  gave  orders,  and  had 
seen  further  into  it.  He  said  the  vessel  belonged  to  him : 
this  Hoyt  repeated  the  same  day.  After  Southorne's  man 
came  on  board,  Speck  removed  his  things  from  the  vessel. 

T.  Moffit  sworn,  for  plaintiff. — Proved  the  purchase  of  the 
vessel  from  Hoyt  by  him  and  Speck,  as  stated  above.  The 
vessel  did  some  damage  in  the  harbor,  and  Hoyt  stopped  the 
freight.  I  did  not  consent  to  Southorne  taking  the  vessel  at 
any  time.  He  wanted  to  buy  her.  I  told  him  to  go  to  Hoyt: 
that  he  had  taken  the  responsibility.  On  cross-examination, 
witness  said  he  had  no  interest  in  the  suit.  I  have  since  sold 
out  my  interest  in  the  vessel.  If  Speck  succeeds  in  this  suit, 
I  intend  to  bring  a  suit  for  my  share.  (Here  the  defendant 
moved  that  all  the  testimony  of  the  witness  be  ruled  out, 
which  motion  the  Court  overruled.)  Southorne  showed  me 
the  paper  he  received  from  Hoyt,  and  asked  me  to 
[416]  sign  it.  I  refused.  This  was  the  day  *he  took  the 
vessel.  He  asked  my  permission  to  take  the  vessel.  I 
refused,  but  I  gave  him  a  letter,  which  was  about  this:  "If 
Mr.  Hoyt  has  taken  the  responsibility  to  let  this  vessel  go,  111 
have  nothing  to  do  with  it,  but  hold  Hoyt  responsible."  This 
paper  I  gave  to  Southorne  after  he  showed  me  the  receipt 
from  Hoyt.  Southorne  then  said  he  was  going  to  Angel 
Island  after  a  load  of  stones.  I  did  not  forbid  him  to  take 
the  vessel.  On  the  1st  December  I  paid  $120  for  one  month's 
interest  due  on  the  note  to  Hoyt.  I  referred  Southorne  to 
Hoyt,  when  he  wanted  to  buy  the  vessel,  as  he  had  taken  the 
responsibility  of  stopping  the  freight. 

The  defendant  moved  the  Court  lot  a  new  trial  which  the 
Court  refused. 
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The  Court  instructed  the  jury : 

1st.  That  they  were  the  judges  of  the  weight  and  credibil- 
ity of  the  testimony. 

2d.  That  Hoyt's  written  permission,  of  itself,  does  not 
constitute  a  taking  "out  of  the  possession  of  the  plaintiff;" 
nor  does  it  constitute  a  conversion  of  the  vessel  to  the  de- 
fendant's own  use,  as  alleged. 

3d.  That  the  mere  stoppage  of  the  freight-money  would 
not  of  itself  amount  to  a  wrongful  conversion  of  the  vessel. 

4th.    That  Hoyt's  written  permission  is  not  a  charter-party. 

The  defendant  asked  the  Court  to  charge  as  follows: 

That  the  plaintiff,  being  the  joint  owner  of  an  undivided 
interest,  and  tenant  in  common  with  Moffit  in  said  schooner, 
cannot  sue  without  joining  his  co-tenant. 

Which  the  Conrt  refused  to  give. 

Defendant  also  asked  the  Court  to  charge : 

That  if  the  jury  find  from  the  evidence  that  Moffit,  who 
was  used  as  a  witness  by  plaintiff,  was  united  in  interest  with 
the  plaintiff  in  the  ownership  of  the  schooner  now,  or  at  the 
commencement  of  this  suit,  they  should  find  for  defendant. 
Befused. 

That  plaintiff,  to  recover  in  this  suit,  must  show  that  the 
defendant  took  the  vessel  into  his  possession  without  the  ex- 
press or  implied  consent  of  the  plaintiff,  or  Moffit,  the  joint 
owner  with  plaintiff.     Given. 

That  if  the  jury  find  from  the  evidence  that  the  said 
schooner  *was  taken  on  the  voyage  by  Southorne  by   [417] 
common  consent  of  the  parties,  i.  e.,  Speck,  Moffit, 
and  Hoyt,  the  jury  should  find  for  the  defendant,  even  though 
Speck  may  have  expressed  his  approbation  merely  in  refer- 
ence to  the  arrangement  made  for  the  voyage. 

That  the  Court  gave. 

The  jury  brought  in  a  verdict  for  plaintiff  for  $2000. 

The  defendant,  on  the  preceding  case,  moved  the  Court  to 
vacate  the  verdict  rendered  by  the  jury,  and  to  grant  a  new 
trial. 

Because  the  verdict  was  against  and  contrary  to  the  evi- 
dence, and  against  law,  and  the  instructions  of  the  Court. 
And  for  error  in  law,  in  allowing  defendant's  receipt  to  be 
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read  in  evidence,  to  prove  a  taking  and  conversion  of  the 
vessel. 

June  13.  The  defendant  moved  for  a  rule  to  show  cause 
why  additional  reasons  for  a  new  trial  should  not  be  filed. 
The  plaintiff  moved  to  vacate  the  rule,  and  read  his  affidavit, 
which  set  forth,  that  this  cause  had  been  twice  tried,  in 
March  and  in  April,  1853;  that  on  both  trials,  Southorne, 
referred  to  in  defendant's  affidavit,  had  been  sworn  and  ex- 
amined as  a  witness,  and  his  testimony  was  substantially  the 
same  in  both.  That  Southorne  is  a  seafaring  man,  and  had 
left  this  port  openly  as  mate  of  a  vessel  bound  for  Sydney, 
about  the  first  of  the  present  month,  and  avers  that  Hoyt 
well  knew  that  he  had  left  as  aforesaid;  and  yet  entered  a 
charge  of  perjury  against  him,  and  advertised  $100  reward  to 
any  one  who  would  produce  his  person,  etc.,  and  avers  that 
this  was  for  effect,  etc. 

The  affidavit  of  defendant  in  behalf  of  the  motion,  stated 
that  it  was  false  that  Southorne  had  paid  him  $120  for  a 
charter-party  of  the  schooner;  that  since  the  trial  he,  South- 
orne, had  exhibited  to  the  affiant  the  written  permission  of 
Moffit  to  the  charter  of  the  schooner;  denied  by  him  when 
sworn  as  a  witness  on  the  trial;  and  had  also  exhibited  it  to 
one  W.  H.  G.  Lester,  whose  affidavit  he  presents,  and  that 
he  can  prove  the  falsehood  of  the  statement  of  Southorne  as 
to  the  payment  of  the  $120  for  the  charter,  etc.,  by  one  James 
Costello,  and  offers  his  affidavit,  etc.,  and  that  he  had  not 
been  able  to  establish  the  proof  as  to  the  false  swearing, 
until  since  the  motion  was  made  for  a  new  trial.  And 
[418]  that  he  has  caused  a  warrant  of  arrest  to  issue  *against 
Southorne  for  perjury.  The  affidavit  of  Lester  stated 
that  since  the  trial  Southorne  had  exhibited  to  him  a  written 
permission  of  Moffit  to  take  the  schooner  to  Angel  Island; 
that  Southorne  wanted  a  favor  of  him,  and  by  exhibiting  the 
paper,  placed  himself  in  the  power  of  the  affiant. 

The  affidavit  of  Costello  corroborated  the  above. 

The  Court  refused  the  new  trial,  and  defendant  appealed. 

Crockett  and  Baker,  for  Appellant. 

The  sale  of  the  vessel  was  only  conditional,  Hoyt  being  the 
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owner  in  fact.  Plaintiff  admitted  Hoyt's  claim  for  $2000. 
Hoyt  said  in  plaintiff's  presence,  she  could  not  go  till  liis 
claim  was  satisfied.  Speck  knew  that  Southorne  would  take 
the  vessel,  and  did  not  forbid  it. 

Moffit  should  have  been  excluded  as  a  witness.  The  suit 
was  prosecuted  for  his  immediate  benefit,  he  being  a  partner 
of  plaintiff.  The  trespass  was  not  committed  on  the  half  of 
the  vessel,  and  the  joint  note  of  Moffit  and  plaintiff  was  given 
in  payment.  Plaintiff  is  responsible  to  his  partner  for  half 
the  amount  recovered.  If  the  note  is  collected  by  Hoyt, 
Moffit  can  get  half  the  judgment  against  Hoyt,  recovered  by 
Speck.  If  Hoyt  should  die  insovent,  Moffit  would  be  entitled 
to  half  this  money  secured  by  his  own  testimony. 

There  was  no  conversion  by  defendant,  because  of  the  prop- 
erty in  him.  He  only  gave  his  consent  to  the  voyage,  writing 
the  permission  of  plaintiff,  whose  consent  was  to  be  implied 
by  his  conduct,  and  Moffit's  discharge  of  Southorne  from  re- 
sponsibility. 

One  joint-tenant  cannot  support  this  action:  the  possession 
of  one  is  the  possession  of  both. 

If  the  owner  of  goods  stands  by,  and  permits  another  to 
treat  them  as  his  own,  he  cannot  recover  the  goods.  Hoyt 
was  allowed  to  treat  the  vessel  as  his  own:  neither  Speck  nor 
Moffit  forbade  his  interference. 

Joint-owners  of  a  ship,  for  obvious  reasons,  are  allowed 
greater  latitude  than  tenants  in  common  of  other  property. 

There  is  no  evidence  that  Southorne  acted  ps  Hoyt's  agent, 
as  charged.     He  acted  for  himself. 

*Sharp,  for  Eespondent.  [419] 

Non-joinder  by  tenants  in  common  can  only  be  pleaded  in 
abatement.  (1  Chit.  PI.  66,  and  notes;-£  T.  R.  766;  7  lb. 
279;  2  Com.  Law  Eep.  54.) 

If  the  objection  is  not  taken  by  demurrer,  it  is  waived. 
(See  17th  sec.  Pr.  Act,  and  sec.  45.) 

This  Court  will  not  disturb  the  finding  of  a  jury  on  evi- 
dence, when  the  Judge  who  tried  the  cause  is  satisfied  with 
the  finding. 

The  only  issues  below  are  conversion  and  vakux  plaintiff  a 
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ownership  is  expressly  admitted  by  defendant's  answer. 
There  was  no  evidence  to  show  any  right  in  defendant  to  dis- 
pose of  the  property. 

Moffit  was  a  good  witness  even  at  common  law.  Bat  oar 
statute,  sec.  393,  Pr.  Act,  makes  interest  in  the  event  go  to 
the  credibility. 

The  additional  affidavits  were  not  filed  in  time.  The  wit- 
ness Southorne,  as  to  the  matter  of  the  paper,  was  defend- 
ant's witness,  and  of  coarse  could  not  be  impeached  by  him. 
(2  Den.  109;  4  Johns.  426;  5  Johns.  248;  14  Johns.  186;  10 
Wend.  285;  1  Con.  359.) 

The  appeal  is  for  delay. 

Heydenpeldt,  Justice,  delivered  the  opinion  of  the  Court. 

There  is  in  this  case  no  conflict  of  evidence  whatever.  It 
matters  not  that  the  defendant,  for  his  own  security,  had 
verbally  stopped  the  freight-money.  This  seems  to  have 
given  much  offence  to  the  plaintiff  and  his  part-owner;  and 
they  therefore  appeared  to  decline  the  proper  care  and  re- 
sponsibility which  belonged  to  them  as  owners. 

The  act  of  Hoyt,  in  receiving  the  hire  from  Southorne,  and 
giving  his  consent  for  the  vessel  to  make  a  trip  to  Angel 
Island,  was  no  trespass.  Taken  in  connection  with  the  fact 
that  he  had  stopped  the  freight-money  previously,  it  amounted 
to  a  waiver  of  his  design  for  this  one  occasion;  and  therefore 
it  was  no  authority  to  Southorne  to  take  the  vessel  without 
the  consent,  or  otherwise,  than  acting  under  the  direction  of 
the  plaintiff  and  Moffit.  So  it  was  evidently  understood  by 
Southeme,  because  we  find  him  applying  to  them  for 
T4201  their  consent,  notwithstanding  *he  had  obtained  the 
plaintiffs.  It  was  an  easy  matter  for  them  to  have 
prevented  any  interference  wife  their  property,  by pimply ^ob- 
jecting; but  they  made  no  effort  to  do  so,  for  although  they 
did  not  affirmatively  consent,  they  did  not  prohibit  South- 
orne- but  on  the  contrary,  acting  under  a  mistake  as  to  their 
legal'right  and  remedy,  they  implied  a  consent  by  saying  that 

*&£flSA  *.  *,  P^*  »  *  -1  ». 
pointe  which  are  here  considered.    The  only  error,  therefore, 
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to  be  passed  upon  is  the  refusal  to  grant  a  new  trial,  and  re* 
lieve  the  defendant  from  the  strange  and  unaccountable  ver- 
dict of  the  jury. 

We  have  invariably  held  that  refusing  or  granting  a  new 
trial  would  not  be  disturbed,  except  when  there  was  a  gross 
abuse  of  discretion;  nor  when  the  decision  of  the  Court  is 
upon  mere  questions  of  fact. 

In  this  case,  however,  as  a  question  of  law,  it  is  beyond 
dispute  that  the  defendant  is  not  liable.  The  Court  might 
well  have  granted  a  nonsuit,  or  instructed  the  jury  to  bring 
in  a  verdict  for  the  defendant.  It  is  the  least,  then,  it  could 
have  done  to  grant  a  new  trial;  and  the  refusal  to  do  so  is 
such  an  improper  use  of  its  discretion  as  calls  for  the  exer- 
cise of  the  revisory  power  of  this  Court. 

The  judgment  is  reversed,  and  the  cause  remanded. 

[Note. — A  petition  was  filed  for  a  rehearing  in  the  above 
case  by  respondent,  on  the  13th  December,  on  which  is  en- 
dorsed, per  Murray,  Chief  Justice:  "Let  a  stay  of  proceed- 
ings be  entered,  until  the  further  order  of  this  Court.9*]1 


♦PARSONS,  Administrator,  etc.,  Respondent,  v.    [421] 
JOHN  DAVIS,  Appellant. 

'Appeal  took  Judgmevt  or  Coubt  or  Fzbst  Instance.— Where  the  action  in 
the  District  Court  iras  founded  upon  a  judgment  in  the  Court  of  First  Instance, 
and  an  appeal  was  taken  from  the  judgment  of  the  District  Court,  the  record  of 
the  Court  of  First  Instanoe  was  brought  up  by  certiorari  to  this  Court,  and  the 
judgment  was  found  invalid.  The  judgment  of  the  District  Court  was  reversed, 
and  the  case  remanded. 

Appeal  from  the  Fourth  Judicial  District. 

This  was  an  action  founded  on  a  judgment  in  the  Court  of 
First  Instance.  The  complaint  was  filed  the  8th  January, 
1852,  and  set  forth  that  on  the  13th  April,  1850,  Charles 

1  Rehearing  denied,  Jan.  T.  1864,  and  remittitur  transmitted. 
»  Distinguished,  Whitwell  v.  Barbiar,  7  Cal.  64.  Cited,  Schloss.v.  White,  16  Cal.  68, 
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Swanson,  now  deceased,  but  then  living,  by  the  judgment  and 
consideration  of  the  Court  of  First  Instance,  duly  given,  etc., 
recovered  against  the  defendant  the  sum  of  $5815,  which  judg- 
ment is  still  in  full  force  and  unsatisfied,  and  the  plaintifl 
avers  that  he  is  the  special  administrator  of  the  estate  of  said 
Swanson,  and  entitled  to  recover  said  judgment,  and  prays 
judgment  for  the  said  sum  with  interest. 

On  the  10th  January,  1850,  the  affidavit  of  James  Wilson 
was  filed,  which  stated  that  John  Davis,  the  defendant,  is  a 
resident  of  London,  as  appears  by  letters  from  him  dated  in 
October,  1851. 

On  the  same  day  the  plaintiff  filed  his  affidavit,  in  which  he 
swore  that  the  judgment  in  the  Court  of  First  Instance  above 
stated,  was  wholly  unpaid  and  unsatisfied;  that  the  cause  of 
action  was  one  arising  on  contract,  and  that  a  summons  had 
been  issued  and  returned. 

On  the  same  day,  10th  January,  1852,  Charles  M.  Delaney 
was  by  order  of  the  Court  appointed  attorney  for  defendant 
herein. 

And  on  the  13th  January,  Mr.  Delaney  answered  as  attor- 
ney for  defendant,  and  denied  generally  and  specially  each 
and  every  allegation  in  the  said  complaint  contained,  and 
prayed  to  be  dismissed  with  costs,  etc. 

On  the  same  day  the  following  agreement  was  filed:  " It  is 
hereby  mutually  consented  and  agreed  that  the  above 
[422]  cause  be  *and  it  is  hereby  referred  to  James  D.  Gal- 
breath,  Esq.,  sole  referee  herein,  to  hear  and  decide  all 
the  issues  in  said  case.    January  13th,  1851. 

(Signed)  *'  Chables  M.  Delaney, 

Defendant's  Attorney. 
"Wood,  Cooke,  and  Olds, 

Attorneys  for  plaintiff.*9 

On  the  14th  January,  1852,  the  referee  filed  his  report, 
which  set  forth,  that  he  found  on  the  records  of  the  late  Court 
of  First  Instance,  a  judgment  remaining  open  against  said 
Davis,  in  favor  of  Charles  Swanson,  (since  dead,)  for  the  sum 
of  15815,  rendered  on  the  13th  day  of  April,  A.D.  I860,  and 
that  be  cannot  find  any  entry  of  credit  or  satisfaction  of  said 
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judgment  on  the  records  of  the  said  Court;  and  that  there  is 
now  due  to  said  plaintiff,  administrator,  etc.,  from  said  Davis, 
including  interest  from  13th  April,  1850,  the  sum  of  $6832  65, 
for  which  sum  he  recommends  judgment  to  be  entered. 

On  the  same  day,  the  14th  January,  the  report  of  the  referee 
was  confirmed  by  the  Court,  and  judgment  entered  against 
defendant  for  the  said  sum,  with  costs  etc. 

On  the  13th  January,  1852,  the  plaintiff  filed  his  affidavit, 
setting  forth  that  execution  had  been  duly  issued  upon  the 
said  judgment,  and  placed  in  the  hands  of  the  sheriff.  That 
defendant  is  not  resident  of  this  State,  and  has  no  property 
therein.  That  one  Nicholas  A.  Den,  of  Santa  Barbara,  and 
now  in  this  city,  is  indebted  to  said  defendant  in  an  amount 
exceeding  $1500,  etc. 

On  the  15th  January,  the  Court  ordered  said  Den  to  appear 
before  Galbreath  (the  referee)  to  answer  concerning  the  same. 

On  the  16th,  Den  appeared  as  directed  before  the  referee, 
who  being  sworn  said  that  in  January,  1850,  he  purchased  of 
said  John  Davis  a  piece  of  land  in  Stockton,  California,  for 
$8000  or  $9000,  cash  in  hand,  and  an  annuity  to  him  and  his 
wife  of  £300  sterling  a  year,  payable  semi-annually,  in  July 
and  January,  at  Liverpool,  England,  during  their  natural 
lives;  that  he  had  paid  the  first  half  year's  annuity.  As  near 
as  he  could  then  know,  there  was  due  by  him,  on  the  2d  Jan- 
uary, 1852,  the  sum  of  $1500;  that  he  had  off-sets  against 
said  Davis  for  the  whole  of  the  first  year's  annuity.  The 
referee  ordered  that  the  said  $1500  be  applied  to  the 
satisfaction  of  the  said  judgment  "against  the  said  [423] 
John  Davis,  in  favor  of  the  said  Parsons,  administrator. 

On  the  12th  January,  on  motion  of  Mr.  Emmett,  the  Court 
allowed  defendant  to  appear  and  answer  to  the  merits,  and 
that  all  proceedings  under  the  judgment  be  stayed. 

The  defendant  answering  denied,  that  on  the  13th  April, 
1850,  the  said  C.  Swanson  recovered  the  sum  of  $5815  against 
him,  and  denies  that  there  is  any  judgment  in  the  Court  of 
First  Instance,  as  alleged  in  the  said  complaint;  or  that,  if  a 
judgment,  as  alleged,  is  against  him,  he  had  no  previous 
notice  thereof,  or  of  any  suit,  etc.,  to  recover  the  same.  And 
denies  that  he  is  indebted  to  the  said  plaintiff  in  any  sum 
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whatever;  and  denies  that  Parsons  is  the  administrator,  etc., 
or  entitled  to  sue  or  recover  the  said  alleged  judgment. 

On  the  3d  August,  1862,  the  Court,  sitting  as  a  jury,  found 
that  Parsons  was  the  administrator,  etc.,  of  Swanson,  and 
that  judgment  was  entered  in  favor  of  Swanson  against  Davis, 
in  the  Court  of  First  Instance,  on  the  13th  April,  1850,  for 
$5815;  and  ordered  that  the  judgment  heretofore  entered  in 
this  case,  on  the  13th  January,  1852,  for  $6852,  be  confirmed, 
and  stand  as  the  judgment  in  this  cause  in  all  particulars. 

The  record  of  the  Court  of  First  Instance,  accompanying 
the  record  of  the  District  Court,  shows  that  on  the  13th 
April,  1850,  Charles  Swanson  filed  his  complaint,  in  which 
he  states  that  about  the  25th  September  last,  Bobert  Swan- 
son, as  his  agent,  entered  into  a  contract  with  one  John  Davis, 
that  if  he  would  build  upon  lots  of  Davis's,  in  Stockton,  three 
houses,  that  the  land  and  houses  should  be  owned  in  common 
between  them.  That  in  consideration  thereof,  he  built  the 
houses  to  the  said  Davis's  satisfaction.  That  Davis,  not  re- 
garding the  contract,  sold  the  lots  and  houses  for  $5000  cash 
down,  and  an  annuity  of  a  large  amount,  to  be  paid  to  him 
and  his  wife.  That  Davis  had  not  accounted  to  him  for  his 
interest  in  said  lots,  but  sold  the  same  with  intent  to  cheat 
and  defraud  the  complainant  of  his  property,  to  his  damage 
$10,000.  That  Davis  has  gone  out  of  the  jurisdiction  of  this 
Court;  and  prays  that  process  may  issue,  and  that  publica- 
tion be  had  of  this  proceeding,  commanding  said  Davis  to 
appear  and  answer  this  complaint,  and  that  judgment,  to  the 
amount  of  the  damages,  be  rendered  against  him,  etc. 
[424]  "Robert  Swanson,  being  sworn,  testified  that  the 
facts  set  forth  in  the  complaint  were  true. 

On  the  27th  February,  1850,  the  Court  ordered  that  the  pub- 
lication of  the  proceedings  be  made  in  a  newspaper  published 
in  San  Francisco,  commanding  said  Davis  to  appear  and 
answer,  etc.,  and  that  a  rule  be  entered  to  take  the  deposi- 
tions of  going  witnesses  before  T.  Smith,  Esq.,  one  of  the 
commissioners  of  this  Court,  to  be  read  on  the  trial  of  this 
cause. 

The  notice,  as  directed,  was  published  in  the  "Pacific 
News,"  of  which  proof  appears  upon  the  record. 
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On  the  13th  April,  1860,  judgment  was  entered  for  the 
plaintiff  for  $5815. 

Parwms,  for  Respondent. 

The  judgment  is  in  accordance  with  the  statute,  sees.  179 
to  181  inclusive,  Prac.  Act.  The  judgment  of  the  Court  of 
First  Instance  is  good.  The  Court  had  authority  under  the 
laws  of  Mexico  to  render  such  judgment.  (Zamiego  Practicis 
Forencio,  vol.  i.,  p.  211;  for  translation,  see  note  B,  1  Hill, 
139.) 

From  this  judgment  the  appellant  had  two  years  to  appeal, 
and  not  having  appealed,  he  is  bound  by  it.  (Stat.  1850, 
Act  to  supersede  certain  Courts,  p.  77,  sec.  6.) 

An  appeal  brings  up  no  more  than  a  writ  of  error  at  com- 
mon law.     (3  Sandford,  593.) 

Note  B,  above  referred  to,  is  thus  given:  "  When  the  per- 
son cannot  be  found,  the  place  where  he  is  gone  to  is  not 
known,  or  if  those  to  be  cited  are  numerous  and  uncertain, 
the  citation  shall  be  made  by  advertisement  (or  notices) 
affixed  in  public  (conspicuous)  places  of  the  jurisdiction 
(tribunal)  and  its  neighborhood,  and  inserting  them  in  the 
official  bulletins,  in  the  Gazette,  or  other  periodicals."  (Ele- 
ments Practica  Forense,  vol.  i.,  211.) 

No  brief  for  the  appellant  on  file. 

Hetdenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Murray,  Chief  Justice,  concurred. 

This  was  an  action  upon  a  judgment  of  the  Court  of  First 
Instance,  the  records  of  which  belong  to  the  District  Court. 
The  judgment  which  was  the  basis  of  this  suit  was 
rendered  without  *any  personal  service  on  the  defend-  £425] 
ant,  and  indeed  without  any  service  which  by  the  laws 
then  in  force  could  be  deemed  an  equivalent  for  personal  ser- 
vice. There  is,  therefore,  no  dispute  that  the  judgment  of 
the  Court  of  First  Instance  is  invalid,  and  insufficient  to  sus- 
tain the  present  judgment,  provided  that  the  record  of  the 
first-mentioned  judgment  is  properly  brought  before  us. 

This  has  been  done  by  a  certiorari  from  this  Court,  and  it 
is  insisted  by  the  respondent  that  it  should  have  been  made 


426  White  v.  Abernathy.  [Sup.  Ct. 

part  of  the  record  of  this  cause  by  a  statement  of  it  as  evi- 
dence, or  a  bill  of  exceptions.  The  sole  object  of  a  bill  of 
exceptions  is  to  make  a  record  of  the  special  action  of  the 
Court  of  what  is  not  record  by  the  general  law. 

By  such  action  it  attains  the  sanction  and  verity  which 
enables  the  revising  Court  to  consider  it.  But  that  which  is 
a  record  already,  cannot  receive  any  higher  degree  of  sanc- 
tion by  being  made  record  a  second  time. 

Where,  therefore,  it  appears  from  the  declaration  that  the 
Court  below  must  render  judgment  simply  by  an  inspection  of 
its  own  records,  it  is  obviously  the  most  proper  mode  upon  an 
appeal  to  bring  up  the  latter  by  a  certiorari,  in  order  that  it 
may  receive  the  construction  of  the  appellate  court,  which  is 
the  only  object  of  the  appeal. 

Judgment  reversed,  and  cause  remanded. 

[The  above  opinion  was  filed  December  5,  1863.  Decem- 
ber 12,  an  elaborate  petition  was  filed  for  a  rehearing  of  the 
case,  and  on  the  same  day  the  Court  ordered  all  proceedings 
to  be  stayed  until  the  petition  could  be  heard.] 


[426]  *WHETE  and  WENTWORTH,  Appellants,  v.  ABEB- 
NATHY,  CLARK  &  CO.,  Respondents. 

Appeal,  Ebbob  must  Apfibmatitbly  Appeab  on  Rbookd.— To  disturb  a  judgment 
of  a  Court  of  original  jurisdiction,  it  is  not  sufficient  that  error  may  have  inter- 
vened, but  it  must  be  affirmatively  shown  by  the  record. 

1  Idem,  what  Ihscitioient  to  Show  Erbob.— The  naked  direction  of  a  Court,  on* 
accompanied  with  any  statement  of  facts,  cannot  support  allegations  of  error: 
they  may  be  in  reference  to  the  facts  merely  abstract,  or  inapt  to  mislead  the  jury. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. 

The  opinion  of  the  Court  was  delivered  by  Heydenfeldt, 
Justice — Murray,  Chief  Justice,  concurring. 


1  Approved,  Nelson  v.  Lemmon,  10  Cal.  60;  Kelson  v.  Mitchell,  Id*  98. 
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The  record  contains  no  relation  of  the  facts  as  they  were 
disclosed  in  the  Court  below,  and  the  only  bill  of  exceptions 
is  one  which  contains  the  directions  of  the  Court  to  the  jury. 
All  intendments  must  be  in  favor  of  sustaining  the  judgments 
of  Courts  of  original  jurisdiction,  and  to  disturb  such  judg- 
ment, it  is  not  sufficient  that  error  may  have  intervened,  but 
it  must  be  affirmatively  shown  by  the  record.  Therefore,  the 
naked  directions  of  a  Court,  unaccompanied  with  any  state- 
ment of  facts,  cannot  satisfy  us  of  substantial  error,  although 
some  of  the  directions  may  not  be  in  consonance  with  the 
rules  of  law.  They  may  be,  in  reference  to  the  facts,  merely 
abstract,  or  only  detrimental  to  the  party  not  complaining  of 
error,  or  totally  inapt  to  mislead  the  jury; 

Judgment  affirmed. 


♦POWELL'S  HEIBS  v.  HENDBICKS.        [427] 

1  Pboot  ot  Handwhttino,  when  Admissible.— To  admit  proof  of  the  handwriting 
of  a  witness  to  an  instrument,  it  must  be  shown  that  the  witness  is  beyond  the 
jurisdiction  of  the  Court,  or  that  he  could  not  be  found  after  diligent  search  for 
him  had  been  made;  that  his  absence  may  be  inferred. 

»  Seoondaby  Evidence.— The  act  of  1851,  sec.  21,  gives  to  papers  properly  recorded, 
the  like  effect  as  the  originals,  but  it  does  not  dispense  with  proof  of  execution. 

Idem,  Official  Certificate,  when  not  Evidence.— The  certificate  of  a  tax-col- 
lector, offered  to  prove  payment  of  taxes,  so  as  to  show  that  there  was  no  aban- 
donment of  the  possession  of  the  premises,  is  not  evidence,  where  the  tax-collector 
himflelf  can  be  called  as  a  witness. 

Idem,  when  Admissible.— In  his  absence,  his  receipt  for  taxes,  with  proof  of  its  exe- 
cution, would  be  admissible. 

Appeal  from  the  Superior  Court  of  San  Francisco. 

The  complaint  stated,  that  the  plaintiffs  were  minors,  under 
fourteen,  who  sued  by  C.  B.  Bond,  their  guardian.  That  on 
5th  February,  1848,  W.  J.  Powell,  their  father,  was  seised 
and  lawfully  possessed  of  the  50  vara  lot,  No.  102,  in  the  city 


i  SeeMeMinnv.  Whelan,  27  Cal.  810. 

»  Cited,  McMinnt.  O'Connor,  27  CaL  244.    See  Kayo  v.  Mazeaux,  88  OaL  449. 
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of  San  Francisco,  (describing  it,)  and  continued  in  possession 
thereof  up  to  the  time  of  his  death,  which  occurred  on  the 
6th  February,  1848;  and  that  his  heirs  continued  to  hold  the 
possession  of  said  lot,  until  some  time  in  the  month  of  Octo- 
ber, 1850,  when  they  were  interrupted  in  the  possession  and 
enjoyment  thereof  by  the  defendant;  who  took  possession 
thereof  and  held  the  same,  and  still  holds  the  same,  unlaw- 
fully, from  the  plaintiffs,  and  refuses  to  deliver  the  same,  to 
their  damage  $1000,  and  prays  judgment.  The  bill  also  set 
out  the  partition  of  the  estate  of  W.  J.  Powell,  deceased, 
which  is  not  material,  in  the  view  taken  of  the  case  by  this 
Court. 

The  answer  of  defendant  denies  the  possession  of  Powell, 
the  father,  and  of  the  plaintiffs,  or  that  they  were  interrupted 
in  their  possession  by  the  defendant,  etc. ;  and  answers,  that 
in  the  month  of  December,  1849,  he  entered  upon  and  be- 
came lawfully  seised  and  possessed  of  a  portion  of  said  lot, 
(describing  it,)  and  that  he  does  not  claim  title  to  any  other 
portion  of  the  premises.  That,  at  the  time  when  he 
£428]  entered  upon  and  took  possession  of  *the  premises, 
there  was  no  indication  of  any  act  of  ownership  having 
been  exercised  over  the  same;  that  he  entered  peaceably  and 
quietly,  without  molestation  or  counter  claim  from  any  one; 
that  he  enclosed,  built  upon,  and  otherwise  improved  the 
same,  and  has  continued  in  peaceable  possession  thereof, 
down  to  the  present  time;  and  avers,  that  if  Powell  ever  was 
in  possession  of  the  premises,  such  possession  was  abandoned 
prior  to  the  entry  of  defendant;  and  charges  that  plaintiffs 
have  no  right;  title,  or  interest  in  the  premises,  etc.,  and  prays 
to  be  dismissed. 

In  the  course  of  the  trial,  the  plaintiffs  offered  a  paper  pur- 
porting to  be  a  grant  from  George  Hyde,  Alcalde,  to  W.  J. 
Powell,  for  lot  No.  102,  dated  16th  December,  1846,  which 
defendant  objected  to,  and  it  was  rejected  by  the  Court. 

The  plaintiffs  then  gave  testimony,  showing  that  the  lot  was 
fenced,  in  1847,  with  a  redwood  fence,  and  continued  in  fence 
till  1849. 

The  plaintiffs  then  offered  a  paper,  purporting  to  be -an 
agreement  between  Leidersdorf  and  Powell,  and  handed  the 
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same,  to  the  witness,  who  said:  "I  know  Mr.  Buchanan,  one 
of  the  subscribing  witnesses  to  this  instrument.  I  don't  know 
where  he  is:  he  left  here  some  time  since.  I  know  nothing 
about  Mr.  Poor,  the  other  subscribing  witness.  I  cannot 
swear  that  Mr.  Buchanan  is  now  absent  from  this  State." 

The  defendant's  counsel  objected  to  the  witness  proving 
the  signature  of  Buchanan,  as  no  sufficient  foundation  had 
been  laid  for  such  proof.  The  Court  overruled  the  objection, 
and  defendant  excepted.  The  witness  proceeded:  "  I  recog- 
nize the  signature  of  Buchanan  to  the  paper  submitted." 

The  same  objection  was  made  to  the  proof  of  the  other 
subscribing  witness,  which  was  admitted,  and  excepted  to, 
as  above,  and  the  witness  proceeded  to  say  that  he  knew  the 
other  signature  to  be  genuine. 

The  agreement  was  then  offered,  with  the  certificate  of  the 
record  of  it  annexed,  and  admitted,  and  exception  taken. 

Plaintiffs  then  proved  by  witnesses,  that  they  had  known 
Mr.  Leidersdorf  and  Dr.  Powell;  that  the  lot  was  fenced  in, 
by  Leidersdorf,  about  1847;  that  the  fence  was  taken  away  in 
the  winter  of  1849  and  1850,  by  people  who  pitched 
tents  upon  the  *lot;  that  the  squatters  came  on  the  lot  [429] 
about  1849  or  '50;  that  Leidersdorf  had  said  he  had 
fenced  the  lot,  under  an  agreement  with  Dr.  Powell.  This 
was  proved  by  one  who  acted  as  agent  of  Powell.  Defendant 
excepted.  He  (the  agent)  requested  the  squatters  on  the  lot 
in  1850  to  pay  rent,  and  stated  if  they  did  not  they  would 
have  to  move  away;  that  the  property  belonged  to  Dr.  PowelL 
Witness  acted  as  agent  eighteen  months.  The  persons  on 
the  land  all  said  they  would  pay  rent,  except  Tyson,  if  satisfied 
that  the  title  was  in  Powell. 

The  plaintiffs  then  offered  the  certificate  of  the  tax-col- 
lector, to  show  that  plaintiffs  had  paid  taxes  on  the  property 
down  to  the  present  time.  Defendant  objected,  and  excepted. 
Plaintiffs  closed,  and  defendant  here  asked  for  a  nonsuit, 
which  the  Court  refused. 

He  then  offered  evidence,  to  show  that  the  lot  was  not 
fenced  in  1849;  that  it  was  in  a  wild  state,  covered  with 
bushes;  that  defendant  went  there  in  the  beginning  of  1849. 
Some  stumps  of  posts  were  on  one  side  of  the  lot  102. 
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The  agreement  between  Powell  and  Leidersdorf,  the  proof 
of  which  was  excepted  to  as  above,  is  dated  27th  February, 
1847,  and  was  an  agreement  on  the  part  of  Powell  to  sell  and 
convey  to  Leidersdorf  all  his  right,  title,  and  interest,  in  one 
half  of  lots,  Nos.  99  and  102,  on  consideration  that  the  said 
Leidersdorf  should  enclose  the  same  with  a  suitable  fence, 
and  erect  houses  thereon  according  to  law. 

The  jury  to  whom  the  case  was  submitted  found  for  the 
plaintiffs;  for  whom  judgment  was  entered  accordingly,  and 
defendant  appealed,  the  Court  having  refused  a  new  trial. 

The  case  in  this  Court  was  decided  on  the  exceptions  taken 
to  the  evidence. 

Lent,  for  Appellants. 

The  agreement  between  Powell  and  Leidersdorf  was  ad- 
mitted without  due  proof  of  its  execution.  (1  Greenl.  Eq., 
sees.  569,  572,  574;  Stat,  of  Cal.  1850,  p.  250,  sec.  10.) 

The  proof  of  Leidersdorfs  declaration  was  illegally  aJ- 
mitted.     (1  Greenl.  Eq.,  sec.  124.) 
The  certificate  of  the  tax-collector  was  improperly  admitted. 
(1  Greenl.  Eq.  498.) 
[430]      *Upon  excluding  these  proofs,  there  is  nothing  to 
sustain  the  verdict. 

Rhodes,  for  Respondent. 

The  agreement  with  Leidersdorf  was  properly  admitted 
under  the  statute,  which  admits  the  original  after  it  has  been 
recorded,  and  the  record  is  made  in  evidence.  (Stats,  vol.  ii., 
p.  122,  sec.  447.) 

Copies  certified  from  the  record  shall  be  received  in  evi- 
dence with  the  like  effect  as  the  original  instrument.  (Stats, 
vol.  ii.,  p.  204,  sec.  21;  and  see  Stats,  vol.  i.,  p.  81,  sec.  39; 
Act  of  February  28th,  1850;  and  vol.  i.,  p.  218,  sec.  1  and  2; 
Act  of  April  13th,  1850.) 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

The  execution  of  the  agreement  between  Powell  and  Leid- 
ersdorf was  not  properly  proved.    The  proper  predicate  to 
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the  truth  of  the  handwriting  of  a  subscribing  witness  is  to 
show  that  the  witness  is  beyond  the  jurisdiction  of  the  Court, 
or  to  have  the  same  inferred  from  failure  to  find  him  after 
diligent  inquiry. 

The  introduction  of  a  copy  from  the  record  in  the  [Record- 
er's office  does  not  cure  this  defective  evidence. 

The  act  of  1851,  p.  204,  sec.  21,  cited  by  the  plaintiff's 
counsel,  gives  to  copies  of  properly  recorded  papers  "the 
like  effect'1  as  the  originals.  But  it  does  not  make  the  copy 
superior  to  the  original,  so  as  to  dispense  with  proof  of  exe- 
cution. 

The  certificate  of  the  tax-collector  was  also  improperly  ad- 
mitted. 

If  the  payment  of  taxes  was  sought  to  be  proved,  in  order 
to  show  that  there  was  no  abandonment  of  the  premises,  the 
evidence  of  the  collector  himself  would  be  the  best,  and  in 
his  absence,  his  receipt  for  the  taxes,  with  proof  of  its  exe- 
cution, would  be  admissible. 

The  declarations  of  Leidersdorf  to  Gillespie  were  likewise 
inadmissible.  For  these  reasons,  the  judgment  is  reversed, 
and  the  cause  remanded 


*J.  B.  L.  MONTIFIOIH  &  G.  T.  BUBGOYNE,  Ap-  [431J 
pellants,  v.  ABNOLD  ENGELS,  A.  J.  HOOPEB, 
G.  GOBDON,  and  J.  SMITH,  Bespondents. 

Beference,  Report  of  Referee  Construed.— A  case  was  submitted  to  a  referee 
to  find  the  interest  of  B.,  and  the  value  of  such  interest,  in  a  vessel  and  cargo. 
He  found  such  interest  and  value  in  the  ship,  but  not  in  the  carg#,  and  reported 
that  he  was  unable,  for  want  of  evidence,  to  find  the  value  of  R.'s  interest  in  the 
cargo.  Held,  that  this  was  equivalent,  for  the  purpose  of  legal  adjudication,  to 
finding  no  value  whatever. 

Arbitration,  Effect  of  Submbsion.— When  parties  submit  to  an  arbitrator,  they 
are  presumed  to  know  that  his  award  will  be  final,  and  they  must  be  required  to 
exercise  due  diligence  in  procuring  the  evidence  upon  which  to  base  a  proper 
award. 

Amendment,  after  Appeal.— The  case  sent  back,  with  leave  to  plaintiff  to  amend  hit 
declaration,  and  to  the  defendant  to  answer  over, 
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Appeal  from  the  Superior  Court  of  San  Francisco. 

The  complaint  in  this  case  set  forth  an  agreement  between 
the  plaintiffs  and  defendants,  reciting  a  suit  in  the  Superior 
Court  of  San  Francisco,  in  which  J.  B.  L.  Montifiori  and  O. 
T.  Burgoyne  were  plaintiffs,  and  Lewis  Beford  was  defendant, 
in  which  the  plaintiffs  had  caused  all  the  right,  title,  and  in- 
terest of  defendants  in  and  to  the  ship  Thracian  and  her  cargo, 
to  be  attached,  and  claim  that  defendants  have  an  interest  in 
the  whole  of  the  same,  which  the  undermentioned  parties 
(the  defendants)  deny;  but  for  the  determination  of  Beford's 
interest,  the  parties  had,  by  a  separate  instrument,  agreed  to 
submit  the  same  to  the  decision  of  T.  "W.  Sloan,  Esq.,  and  if 
it  should  be  determined  that  defendant  (Beford)  had  any  in- 
terest in  the  said  ship  and  cargo,  or  any  portion  thereof  at 
the  time  of  the  seizure,  then  they  (the  defendants)  agree  to 
pay  the  said  plaintiffs  the  amount  of  any  judgment  they  may 
obtain  against  the  said  defendant,  not  exceeding  the  extent 
and  value  of  his  interest  therein,  so  to  be  determined  by  said 
Sloan;  and  in  consideration  of  said  agreement,  the  plaintiffs 
agree  to  release  the  ship  and  cargo  from  the  said  process. 
The  agreement  then  sets  forth  a  stipulation  on  the  part  of  the 
defendants  in  this  action,  in  consideration  of  the  release  of 
the  ship  and  cargo  from  the  attachment,  that  they  will  pay  to 
plaintiffs  the  amount  of  any  judgment  they  may  obtain 
[432]  against  *the  defendant,  Beford,  not  exceeding  his  in- 
terest in  the  ship  and  cargo,  if  the  decision  of  said 
Sloan  shall  be  that  he  had  any  interest  therein  subject  to  said 
attachment,  and  all  costs. 

The  complaint  then  avers  that  the  defendants  (the  parties 
to  the  recited  agreement)  consented  to  the  reference  to  Sloan, 
and  appeared  before  him,  and  adduced  testimony,  etc.,  to 
prove  that  said  Beford  had  no  interest  in  the  said  vessel  or 
cargo,  subject  to  the  said  attachment.  And  said  Sloan,  after 
hearing,  etc.,  made  his  report,  that  on  the  3d  August,  1852, 
Lewis  Beford  and  Thomas  C.  Thomas,  became  joint-owners 
of  the  ship  Thracian,  by  purchase  from  C.  Cushman  &  Co., 
for  $5000;  that  on  the  31st  Jan.,  1853,  (when  the  attachment 
issued,)  she  was  worth  $10,000.     That  the  said  Thomas  and 
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Beford,  on  the  13th  Sept.,  1852,  had  despatched  the  said  ship 
to  Puget's  Sound  for  a  cargo  of  lumber,  the  cargo  to  be  sold 
on  joint  account;  that  prior  to  August  16,  Thomas  had  ad- 
vanced $2500,  and  Beford  had  advanced  $5000,  on  the ^  same 
account.  That  she  arrived  with  a  cargo  at  San  Francisco, 
January  29th,  1853.  That  the  said  cargo  was  purchased  bj 
said  Thomas  &  Beford,  at  Puget's  Sound,  for  $5000.  That  on 
the  7th  October,  1852,  Thomas  agreed  to  sell,  within  two 
months,  to  the  Pacific  Mail  Steamship  Company  and  others,  a 
quantity  of  lumber  at  a  certain  price,  but  on  the  31st  January, 
when  the  attachment  was  laid,  there  had  been  no  actual  sale, 
so  as  to  vest  the  same  in  the  said  parties.  The  referee  there- 
fore finds  that  on  the  31st  January,  when  the  attachment  was 
laid,  Beford  was  half  owner  of  the  ship,  which  interest  was  then 
of  the  value  of  $5000,  and  was  subject  to  the  said  attachment. 

That  at  said  time  Beford  was  an  equal  owner  with  Thomas 
in  the  cargo,  subject  to  the  charge  of  one-half  of  the  ex- 
penses of  the  voyage  from  San  Francisco  to  Puget's  Sound 
and  back,  exclusive  of  the  cost  of  purchasing  said  lumber, 
and  that  such  interest  of  Beford  was  subject  to  the  said  at- 
tachment. That  forasmuch  as  said  Thomas  is  not  a  party  to 
this  suit,  and  cannot  under  the  reference  have  an  accous 
taken  of  the  expenses  of  the  said  voyage,  properly  charge- 
able upon  said  cargo,  the  referee  is  unable  to  ascertain  and 
report  the  exact  value  of  the  share  of  said  Beford  in  said 
cargo  so  attached,  and  avers  that  judgment  was  entered  on 
the  report  and  remains  in  full  force. 

*The  complaint  further  avers  that  Thomas  had  taken  [433] 
no  steps  to  ascertain  the  amount  of  the  expenses  of 
the  said  voyage,  and  plaintiffs  aver  that  there  were  no  ex- 
penses incurred  which  could  be  legally  charged  against  said 
Beford,  or  which  he  had  not  defrayed  to  the  extent  of  his  lia- 
bility, and  aver  that  at  the  time  the  attachment  was  levied, 
the  value  of  the  interest  of  Beford  therein  was  $6800. 

The  complaint  contains  further  averments  in  relation  to  de- 
tails that  arose  in  the  course  of  the  transaction,  which  were 
objected  to  for  alleged  defects  in  pleading;  but  as  the  opinion 
of  this  Court  was  confined  to  a  single  objection4  taken  to  the 
report  of  the  referee,  it  is  unnecessary  to  ieport  them. 

Oal.  Refts.,  vol.  m.— 29  449 
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The  defendants  demurred,  assigning  several  grounds,  of 
which  the  9th  was  the  only  one  considered  in  this  Court,  and 
which  is  as  follows : 

"  It  does  not  appear  that  the  said  Sloan  has  ever  made  any 
final  decision  or  report  of  the  matter  referred  to  him  to  de- 
cide and  report,  and  that  no  decision  has  ever  been  made 
final  and  complete." 

The  demurrer  was  sustained,  and  plaintiffs  appealed. 

Barrett  and  Gorham,  for  Appellants. 

Hackett  and  Judah,  with  Doyle,  for  Respondents. 

The  report  of  Sloan,  the  referee,  is  not  final,  as  it  fails  to 
report  the  value  of  Beford's  interest  in  the  cargo,  which  was 
one  of  the  matters  submitted. 

The  referee  was  to  ascertain  the  value  of  Beford's  interest 
in  the  ship  and  cargo,  as  giving  the  penalty  and  extent  of  de- 
fendants' obligation. 

Finding  that  his  interest  in  the  cargo  was  one-half,  subject 
to  the  undefined  charges  of  a  voyage  to  Puget  Sound  and 
back,  the  value  of  which  interest  the  referee  says  he  cannot 
determine.  This  interest  in  the  cargo  was  one  of  the  two 
things  submitted,  and  this  is  not  determined.  Awards  re- 
quired to  be  certain.  (2  Caine,  235;  12  Met.  31;  5  Blackf. 
128;  3  Scam.  428;  9  Wend.  164;  7  East,  81;  7D.4E.  73; 
11  S.  &  M.  616;  11  East,  188.) 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

[434]  *There  is  but  one  ground  of  demurrer  which  I  think 
proper  to  consider — the  one  alleging  the  incomplete- 
ness of  the  award. 

It  is  urged  that  the  award  is  not  complete,  because  it  was 
a  part  of  the  submission  that  the  referee  should  find  the  in- 
terest of  Beford,  and  the  value  of  such  interest  in  both  the 
ship  and  cargo,  whereas,  he  found  such  interest  and  value  in 
the  ship,  and  not  in  the  cargo. 

The  referee  reports,  however,  that  he  is  unable,  for  want 
of  evidence,  *o  find  the  value  of  Beford's  interest  in  the 
cargo.    This  certainly  does  not  render  the  award  incomplete, 
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because  it  is  equivalent,  for  the  purpose  of  a  legal  adjudica- 
tion, to  finding  no  value  whatever. 

When  parties  agree  to  leave  their  dispute  to  an  arbitrator, 
they  are  presumed  to  know  that  his  award  will  be  final  and 
conclusive,  and  they  must  be  required  to  exercise  due  dili- 
gence in  procuring  the  evidence  upon  which  to  base  a  proper 
award.  In  this  case,  it  was  only  necessary  for  the  plaintiffs, 
after  having  shown  Reford  to  be  the  owner  of  one-half  the 
cargo,  to  have  proved  the  value,  and  in  the  absence  of  any- 
thing to  the  contrary,  this  would  have  governed  the  finding. 
On  the  other  hand,  if  the  value  of  the  cargo  was  to  be  re- 
duced by  the  expenses  of  the  voyage,  it  was  the  duty  and 
interest  of  the  defendants  to  prove  the  amount  of  those 
expenses. 

The  material  defect  in  the  declaration  is  the  allegation  of  a 
right  to  recover  outside  of  the  award,  when  the  stipulation  of 
the  defendants  is  substantially  and  only  to  abide  the  award. 
This,  however,  has  not  been  alleged  as  one  of  the  grounds  of 
demurrer,  and  therefore  cannot  avail  the  defendants.  The 
grounds  of  demurrer  taken  are  either  technical  or  otherwise 
unsubstantial,  and  therefore  no  effect  will  be  given  them. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
leave  to  the  plaintiffs  to  amend  the  declaration,  and  to  the 
defendants  to  answer  over,  each  party  paying  *>nlf  the  costs 
of  this  Oourt. 


*IRA  P.  EVANS,  Bespondent,  v.  JOSEPH  BIDIiE-    [435] 
MAN  et  al.,  Appellants. 

Oohskhwk  Afl  Paktheb,  whew  Ihdiyiduai.LT  Liable.  —  The  p]«mtiff  consigned 
goods  to  McL.,  who  Bold  them  and  received  the  proceeds.  McL.  -jras  the  partner 
of  a  firm,  (and  one  of  the  defendants,)  which  being  in  want  of  funds,  proposed 
to  another  partner,  B.,  (also  a  defendant,)  to  loan  the  money  c*  plaintiff  in  his 
hands  for  the  purposes  of  the  firm,  to  be  repaid  when  funds  of  the  firm  could  be 
had;  which  was  consented  to,  and  the  money  advanced  under  f'is  arrangement. 
The  firm  was  sued  for  the  money  so  loaned.  Held,  that  there  w»*  no  privity  be- 
tween the  plaintiff  and  defendants  on  which  to  establish  the  rotation  of  debtor 
and  creditor.  That  McL.,  as  agent  of  plaintiff,  had  no  authority  to  loan  tb* 
money  to  the  defendants,  and  it  can  only  be  regarded  as  an  adva*  v*  h*  ote  part- 
ner to  the  partnership  concern,  for  which  they  are  liable  to  him.  and  thai  McL. 
alone  is  liable  to  plaintiff. 
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Appeal  from  the  Superior  Court  of  San  Francisco. 

The  complaint  stated  that  the  defendants  in  this  case, 
Bidleman,  McLeman,  McCoy,  and  Laffan,  were  partners, 
doing  business  under  the  name  of  "  The  Pacific  Brewery  and 
Distillery  Company;"  that  the  plaintiff  lent  the  defendants,  at 
their  request,  divers  sums  of  money,  amounting  in  the  whole 
to  $735  94,  of  which  there  were  repaid  $100,  and  the  balance, 
$635,  remained  due  and  unpaid,  with  interest,  etc. 

The  writ  was  served  upon  Bidleman  alone,  who  answered, 
and  denied  the  partnership,  and  denied  the  alleged  loan  and 
all  indebtedness. 

On  the  trial  before  a  jury,  James  McLeman  was  sworn  for 
plaintiff,  and  testified  that  he  knew  the  plaintiff,  not  person- 
ally, but  by  correspondence;  that  he  knew  defendants;  that 
they  were  associated  in  business,  under  the  firm  of  "  The 
Pacific  Brewery  and  Distillery;"  that  he  knew  of  money  bor- 
rowed by  the  defendants  of  the  plaintiff,  in  the  fall  of  1850, 
the  amount  $735;  that  defendants  are  entitled  to  a  credit  of 
$100  paid. 

On  cross-examination,  the  witness  said:  "I  am  one  of  the 
defendants  in  this  suit,  one  of  the  partners.  I  borrowed  this 
money,  with  the  consent  and  direction  of  Mr.  Bidleman.  I 
borrowed  it  of  the  plaintiff's  agent.  I  was  the  -agent  of  the 
plaintiff  from  whom  this  money  was  borrowed.  I  bor- 
[436]  rowed  it  from  myself  as  *such  agent.  I  had  funds  in 
my  hands,  as  the  proceeds  of  goods  consigned  to  me 
by  the  plaintiff,  to  be  sold,  and  sold  by  me  for  his  account. 
The  defendants'  firm  was  in  want  of  money  to  use  and  pay 
off  wages.  I  applied  to  Bidleman,  to  whom  all  the  goods 
manufactured  for  the  company  were  sent  for  sale,  and  who 
was  bound  to  furnish  all  funds  for  disbursements  for  these 
purposes.  He  requested  me  to  wait  till  after  steamer  day.  I 
told  him  I  had  some  funds  on  hand,  the  proceeds  of  the  plain- 
tiff's goods  consigned  to  me,  and  that  if  I  could  rely  on  their 
being  refunded,  I  would  use  them  for  the  purpose.  He  told 
me  to  do  so,  and  he  would  refund  or  return  them.  I  did  use 
them  so,  accordingly.  The  thing  thus  run  along  some  time, 
and  the  money  has  never  been  returned.  I  was  not  indebted 
to  the  firm." 
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The  witness  farther  said  that  the  plaintiff  was  in  the  habit 
of  consigning  goods  to  him,  and  he  of  remitting  the  proceeds 
to  plaintiff  from  sales  of  his  goods  as  instructed  by  him,  and 
this  was  the  extent  of  his  agency  for  plaintiff. 

"  I  directed  this  suit  to  be  brought  as  plaintiff's  agent.  If 
the  money  is  recovered,  it  will  be  paid  over  to  me  as  plaintiff's 
•agent. 

"I  kept  a  bank  account  at  this  time  in  my  own  name,  and 
deposited  in  that  account  all  funds,  as  I  received  them,  that 
<3ame  into  my  hands  as  an  individual,  as  distinguished  from 
the  said  firm."    The  witness  kept  the  firm  accounts  and  books. 

The  plaintiff  here  rested  his  case,  and  the  defendants  asked 
for  a  nonsuit,  which  the  Court  refused,  and  instructed  the 
jury  to  find  for  the  plaintiff  for  the  amount  proved,  who  found 
for  plaintiff  $731  72  and  interest;  and  a  new  trial  being  re- 
fused, defendants  appealed. 

Hackett,  for  Appellants. 

McLeman  was  agent  merely  as  the  consignee,  and  for  the 
«ale  of  the  goods  of  plaintiff,  and  to  remit  the  amounts  re- 
ceived by  him.  The  money  received  for  the  goods  sold  was 
not  the  plaintiff's,  but  his  own,  and  he  was  debtor  to  the 
plaintiff  for  the  amount,  and  not  agent.  He  deposited  the 
money  in  his  own  name,  and  treated  it  as  his  own. 

Could  the  plaintiff  have  sued  the  bank  for  the  money  de- 
posited? If  McLeman  had  died,  who  would  have  had  the 
money — Evans,  or  his  administrator? 

*The  money,  in  specie,  was  not  the  plaintiff's  prop-  [437] 
•erty.    The  agreement  with  Bidleman  was  not  a  loan  of 
money,  but  an  arrangement  by  which  one  partner  advanced 
money  for  the  benefit  of  the  firm. 

The  plaintiff  never  authorized  the  loan  or  directed  the  suit, 
and  on  the  trial  McLeman  appears  in  the  character  of  agent, 
partner,  plaintiff,  defendant,  and  a  witness. 

Brooks,  Martin,  and  McCracken,  for  Bespondents.  . 

McLeman  was  the  agent  of  Evans,  and  could  not  change 
his  character  in  this  respect  by  depositing  Evans's  money  in 
bank.    It  was  distinctly  shown  that  the  money  belonged  to 
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Evans.  The  test  is,  was  this  money  the  proceeds  of  Evans's 
merchandise?  McLennan  having  received  it  in  a  fiduciary 
capacity,  could  not  by  his  own  act  change  its  character.  The 
proof  is  that  the  money  was  not  an  advance  but  a  loan, 

Murray,  Chief  Justice,  delivered  the  opinion  of  the  Court. 
Heydenfeldt,  Justice,  concurred. 

The  Court  below  erred  in  overruling  the  motion  for  a  non- 
suit. 

There  was  no  privity  between  the  plaintiff  and  the  defend- 
ants, on  which  to  establish  the  relation  of  debtor  and  creditor. 

The  defendant  McLeman  had  no  authority  as  agent  of  Evans 
to  loan  the  money  in  controversy  to  the  defendants,  and  it 
can  only  be  regarded  as  an  advance  by  one  partner  to  the 
partnership  concern,  for  which  they  are  liable  to  him,  while 
McLeman  alone  is  liable  to  the  plaintiff. 

Judgment  reversed. 


[438]    *TOOMS,  Respondent,  v.  BANDALL,  Appellant. 

1  Place  of  Trial,  Motion  fob  Changs  too  Late.— Where  a  motion  was  made  to 
change  the  venue,  on  the  ground  that  neither  of  the  parties  resided  in  the  district; 
where  no  objection  was  made  in  the  answer,  and  after  nearly  six  months  had 
elapsed  before  the  objection  was  taken:  Held,  that  the  motion  came  too  late,  and 
was  properly  rejected. 

Pleading,  Matter  in  Abatement.— Matter  in  abatement,  or  which  was  such  at 
common  law,  (as  the  motion  in  this  case,)  must  be  set  up  in  the  answer,  and  with 
such  particularity  as  to  exclude  every  conclusion  to  the  contrary. 

Appeal  from  the  Fourth  Judicial  District. 

This  action  was  brought  for  the  recovery  of  a  promissory 
note  of  $2000,  given  by  defendant  to  plaintiff;  and  was  com- 
menced on  the  10th  of  July,  1852,  in  the  District  Court  for  the 


1  Cited,  Greenfield  v.  Steamer  Gunnell,  6  Oal.  68;  Pearkes  v.  Freer,  9  Oal.  648; 
Bheokles«.8h60k]6s,8N6T.406.  See  Beyes  v.  Sanford,  5  OaL  117;  Jones  ».  Frost, 
SB  Gal.  246. 
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county  of  San  Francisco.  The  defendant  answered  on  the 
26th  July,  1852,  denying  the  debt,  and  setting  up  a  counter 
claim,  and  concludes  thus,  "  wherefore  defendant  demands 
tria],  in  time  and  place  as  the  law  directs."  On  the  12th 
August,  1852,  the  defendant  filed  his  affidavit,  setting  forth, 
that  he  is  now,  and  has  been,  for  more  than  two  years,  resi- 
dent in  the  city  of  Monterey;  and  that  Tooms,  the  plaintiff, 
is  not  a  resident  of  the  city  of  San  Francisco,  and  that  neither 
party  resided  in  the  county  of  San  Francisco  at  the  com- 
mencement of  this  action. 

On  the  8th  January  both  parties  appeared.  The  said  affi- 
davit as  to  residence  was  read,  and  the  motion  to  change  the 
place  of  trial  to  the  county  where  some  of  the  parties  reside, 
was  argued  by  counsel  on  both  sides.  The  Court  denied  the 
motion,  "the  answer  to  the  complaint  having  set  out  no 
special  objection,  because  the  venue  was  not  laid  in  the  proper 
county." 

On  the  same  day  the  defendant  appealed. 

Shaw,  for  Appellant. 

The  fact  that  this  was  a  transitory  action  did  not  authorize 
the  plaintiff  to  lay  the  venue  where  neither  party  resided;  and 
as  he  was  guilty  of  laches,  he  cannot  complain  of  defendant 
for  not  moving  more  promptly  to  change  the  place  of  trial  to 
the  proper  county. 

Plaintiff  did  not  reside  in  San  Francisco  County,  and 
he  was  *put  upon  inquiry  to  learn  the  residence  of  de-  [439] 
fendant,  by  defendant's  answer  demanding  "trial  at 
the  time  and  place,  as  the  law  directs." 

The  statute  is  express:  it  prescribes  no  time  when  the  mo- 
tion shall  be  made:  it  directs  that  tlie  case  shall  be  fried  in  the 
county  in  which  the  parties,  or  some  of  them,  reside,  cot  the  com- 
mencement of  Hie  action. 

The  statute  confers  a  right,  and  parties  can  only  look  to  that, 
or  to  the  rules  of  the  Court  in  relation  thereto;  and  there  is 
no  rule  prescribing  the  time  within  which  the  motion  shall  be 
made.  And  the  law  says,  when  the  wrong  county  is  desig- 
nated, the  Court  may,  (i.  e.  shall,)  if  the  reason  shown  be  not 
disputed,  change  the  place  of  trial.     To  say  that,  because  the 
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motion  was  not  made  in  a  given  time,  it  should  not  be  allowed, 
was  merely  arbitrary  and  unsnstained  by  law.  In  New  York, 
special  provision  as  to  time  is  made  by  statute.  See  Code, 
52,  p.  104,  sec.  126  (105.) 

McAllister,  for  Respondent. 

The  notice  of  the  motion  to  change  the  venue  was  made 
five  months  after  the  institution  of  the  action.  The  term 
residence  in  the  statute  has  not  the  same  meaning  as  domicil; 
and  defendant's  answer  admits  "that  the  nature  of  his  busi- 
ness has  detained  him  in  the  city  of  San  Frencisco  for  the 
past  few  months."  Residence  may  be  either  permanent  or 
temporary.    (2  Kent's  Com.  430,  n.) 

The  application  came  too  late,  and  the  Court  has  a  right  to 
deny  the  motion  on  that  ground  alone.  That  portion  of  the 
answer  demanding  "trial,  in  time  and  place  as  the  law  di- 
rects," constitutes  no  notice  to  plaintiff:  it  is  too  indefinite, 
and  should  set  out  the  proper  county  in  which  defendant 
claimed  to  have  his  residence. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

This  is  an  appeal  from  the  refusal  of  the  District  Court  to 
change  the  venue.     The  application  was  made  on  the  grouid 

that  neither  of  the  parties  reside  in  the  district. 
[440]       *The  motion  was  properly  refused.    No  objection  of 
the  kind  was  made  in  the  answer,  and  after  it  was  filed, 
nearly  six  months  were  permitted  to  elapse  before  it  was 
taken. 

By  the  common  law  practice,  such  an  objection  could  only 
be  taken  by  plea  in  abatement,  before  filing  a  plea  in  bar,  and 
the  latter  is  always  a  waiver  of  all  matter  in  abatement. 

The  same  strictness  must  be  adopted  here  relatively  to  our 
form  of  practice,  because  the  principle  prevails  here,  as  well 
as  elsewhere,  that  the  law  abhors  a  dilatory  plea.  Matter  in 
abatement,  or  what  was  such  at  common  law,  must  therefore 
be  set  up  in  the  answer,  and  with  such  particularity  as  to  ex- 
clude every  conclusion  to  the  contrary • 

Order  affirmed. 
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LOUISA  TBNDESEN,  Appellant,  v.  B.  T.  MABSHALL, 

Respondent. 

Plbadiwo,  Trespass  1HD  Damages  Unttid.— In  a  complaint  for  trespass,  the  plain- 
tiff claimed  $600,  the  alleged  value  of  the  property  destroyed,  and  $600  damages; 
defendant  demurred  on  the  ground  that  two  causes  of  action  were  improperly 
loined;  and  the  Court  below  sustained  the  demurrer.    Held,  that  this  was  error. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict. 

Muhray,  Chief  Justice,  delivered  the  opinion  of  the  Court. 
Heydenfeldt,  Justice,  concurred. 

The  plaintiff  filed  her  complaint  in  the  Court  below  for 
trespass  against  the  defendant,  and  prayed  a  verdict  for  $500, 
the  alleged  value  of  the  property  destroyed,  and  1500  dam- 
ages. 

The  defendant  demurred,  on  the  ground  that  two  causes  of 
action  were  improperly  united.  The  demurrer  was  sustained, 
from  which  the  plaintiff  appeals. 

The  declaration  contains  but  one  count.  It  simply  asks 
for  the  value  of  the  property  destroyed,  and  for  damages, 
which  the  jury  had  the  right  to  give,  if  they  thought  proper. 
The  demurrer  should  have  been  overruled* 

Judgment  reversed. 


♦BTJOKTiWY,  Bespondent,  v.  MANIFE  &  BUN-       [441} 
NELLS,  Appellants. 

*  Wrasse,  OoMFMOBroY  of.— Under  the  statute,  a  defendant  cannot  be  a  witness 
for  his  oodefendant,  where  the  defence  is  general,  and  would  operate  in  discharge 
of  both. 

Idem.— And  the  rale  is  the  same  where  bat  one  defendant  is  upon  trisi,  the  other  not 
having  been  served  with  process  in  time. 


1  Bee  Johnson  «.  Henderson,  ante  868;  Sparks  v.  Kohler,  ante  S09. 
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COHA8,  Appellant,  v.  BAISIN  and  LEGEIS,  Respondents. 

Mexican  Law,  Towns  Owners  of  Lands.— $y  the  laws  of  Mexico,  towns  wore  in- 
vested with  the  ownership  of  lands. 

*  Alcalde  Poweb  to  Make  Grants.— By  the  laws,  usage,  and  custom  of  Mexico, 
the  Alcaldes  were  the  heads  of  the  Ayuntamientos,  or  town  councils;  were  the  ex- 
ecutive officers  of  the  towns,  and  rightfully  exercised  the  power  of  granting  lots 
within  the  towns,  which  were  the  property  of  the  towns. 

"Ban  Fbanoiboo,  Title  to  Pueblo  Lands.— Before  the  military  occupation  of 
California  by  the  army  of  the  United  States,  Ban  Francisco  was  a  Mexican 
Pueblo,  or  municipal  corporation,  and  was  invested  with  title  to  the  lands  within 
her  boundaries. 

Alcalde  Grants,  Pbebtjmptions.— A  grant  of  a  lot  in  San  Francisco,  made  by  an 
Alcalde,  whether  a  Mexican  or  of  any  other  nation,  raises  the  presumption  that 
the  Alcalde  was  a  properly  qualified  officer,  that  he  had  authority  to  make  the 
grant,  and  that  the  land  was  within  the  boundaries  of  the  Pueblo. 

Pueblo  Lands. — Under  the  Mexican  laws,  municipal  lands  become  the  absolute 
property  of  the  Pueblo,  subject  only  in  their  disposition  to  the  general  laws  of 
Mexico. 

1  Idem,  Rights  of  San  Fbanoiboo  in.— The  occupation  and  subsequent  acquisition 
of  California  by  the  United  States  did  not  suspend  or  determine  any  rights  or  in- 
terest of  San  Francisco  in  such  lands.  And  if  any  interest  passed  to  the  Govern- 
ment of  the  United  States  by  the  said  acquisition,  it  has  been  reconveyed  by  the 
Act  of  Congress  of  March  3d,  1851,  entitled,  "An  Act  to  Ascertain  and  Setae  the 
Private  Land  Claims  in  California." 

Alcalde,  Validity  of  Acts  of.— It  is  too  late  to  question  the  authority  of  an 
Alcalde  elected  in  1846.  If  invalid,  his  acts  as  a  de  facto  officer  must  be  held 
good  by  this  Court. 

Alcalde  Gbants,  Rights  Uudkb.— The  title  acquired  by  San  Francisco,  by  virtue 
of  the  Act  of  Congress  of  March  Sd,  1851,  to  the  Pueblo  lands,  must  enure  to  the 
benefit  of  bona  fide  holders  under  her  grants. 

Stare  Decisis,  Case  Ovebbuled.— The  case  of  Woodworth  t>.  Fulton  is  not  law, 
and  can  be  no  further  regarded  as  authority.  There  is  no  principle  which  com- 
pels the  observance  of  the  doctrine  of  ttare  decisis,  when  a  rule  well  settled  and 
universally  acquiesced  in  has  been  violated. 

«  Pueblo,  Bights  of,  to  Municipal  Lands.— The  Pueblo  retained,  during  the  war, 

all  itB  rights  to  municipal  lands  which  had  been  oonferred  upon  it  previous  to  the 

war.    The  right  to  alienate  is  incident  to  that  of  ownership.    The  fact  that 

[444]  this  right  was  exercised  by  the  municipality  #from  1885  to  1850  without  ques- 
tion or  restriction,  would  prove  the  usage  and  custom  in  the  absence  of  law. 

4  Beferred  to,  Treadwell  v.  Payne,  15  Oal.  498.  Cited,  Bedding  v.  White,  27  CaL 
285.  Validity  of  grant  by  Alcalde,  Hart  v.  Burnett,  15  Oal.  558,  569.  Approved, 
White  v.  Moses,  21  Gal.  40;  U.  S.  «.  Yallejo,  1  Black,  582;  9  Wall.  602. 

»  Cited,  Seale  v.  Mitchell,  5  CaL  402;  Hart*. Burnett,  15  Oal.  617.  See  12 Wall.  819. 

3  Construed,  Welch  v.  Sullivan,  8  Oal.  187, 199;  Hart «.  Burnett,  15  CaL  588.  Case 
affirmed,  Dewey  «.  Lambier,  7  Oal.  848. 

4  Cited,  Touchard  v.  Touohard,  5  Cal.  807. 
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Idem.-- The  Pneblo  had  the  same  right  to  dispose  of  its  property  during  the  war  as 
a  natural  person. 

Alcalde  Gbaktb.— All  grante  made  by  the  Alcalde  from  the  beginning  of  1886  to  near 

the  end  of  1889  were  made  by  the  authority  of  the  Aynntamiento. 
Ghauts  bt  Justices  of  Peace.— The  grants  made  by  Justifies  of  the  Peace  from 

1889  to  the  end  of  1843,  were  made  by  virtue  of  authority  conferred  on  them  in 

the  absence  of  Alcaldes  by  the  Departmental  Junto,  in  virtue  of  Art.  180  of  the 

l*w  of  March  17, 1837. 
Pueblo  Ghauts.— The  grants  made  in  1844  by  Alcaldes  were  made  by  virtue  of 

their  office,  as  constituting  the  municipal  government  of  this  Pueblo,  under  Gov* 

ernor  Micheltoreno's  Proclamation  of  November  4th,  1843. 
Idem,  Pbhumbd,  Made  bt  Authority.— Grants  made  after  the  15th  September, 

1847,  must  be  presumed  to  be  made  by  the  authority  of  the  Ayuntamiento,  or 

Council,  so  long  as  that  body  existed. 

Appeal  from  the  Superior  Court  of  San  Francisco. 

The  complaint  in  this  case  set  forth  that  on  the  12th  De- 
cember, 1850,  plaintiff  executed  a  bond  in  favor  of  Lewis 
Legris  and  E.  Laranchy,  for  $3000,  conditioned,  that  if  said 
Legris  and  Laranchy  should  pay  to  plaintiff  the  sum  of  $3000, 
evidenced  by  certain  promissory  notes  drawn  by  said  Legris 
and  Laranchy  to  the  order  of  plaintiff,  (describing  the  notes,) 
plaintiff  would  execute  and  deliver  to  the  said  L.  and  L.,  at 
their  request  and  expense,  a  good  and  sufficient  warranty 
title  to  a  piece  of  ground,  part  of  lot  233  on  the  map  of  the 
city,  etc.,  describing  it,  and  thereupon  said  obligation  should 
become  void,  otherwise  in  force.  And  if  any  of  the  notes 
described  should  not  be  paid  on  the  day  of  their  maturity, 
then  the  obligor,  without  further  proceedings,  should  take 
back  the  property  free  of  all  charges.  That,  on  the  1st 
March,  1851,  said  Laranchy  assigned  the  said  bond  to  Jules 
.Raisin,  and  the  said  Raisin  and  said  Legris  are  now  in  pos- 
session of  said  property.  That  three  notes,  of  $300  each, 
due  the  15th  June,  July,  and  August,  have  not  been  paid, 
though  demanded,  etc.  Wherefore,  plaintiff  prays  for  judg- 
ment against  defendants,  ordering  that  said  property  be  res- 
tituted to  him,  free  of  costs,  etc. 

The  defendant,  Jules  Raisin,  answers  and  admits  the  alle- 
gations of  the  complaint,  and  the  non-payment  of  the  notes  as 
charged.    And  avers  that  he  is  not  bound  to  pay  them, 
for  that  *since  the  payment  of  the  $1400  (the  money  [445} 
admitted  to  be  paid  by  the  complaint)  h4  discovered 
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that  plaintiff  had  no  title  to  the  premises,  pretended  by  the 
bond  to  be  sold,  and  cannot  comply  with  his  said  covenant  to 
execute  a  good  warranty  title  for  the  same,  which  is  a  fraud 
on  defendants,  who  therefore  pray  that  the  contract  be  re- 
scinded, and  for  judgment  for  $1400,  already  paid  by  defend- 
ants, with  interest,  etc.,  and  for  general  relief. 

Sept.  15,  1851.  The  counsel  in  the  case  filed  an  agree- 
ment, in  which  it  is  admitted  that  at  the  date  of  the  bond  the 
plaintiff  was  in  peaceable  possession  of  the  lot,  that  ever 
since  the  date  of  the  bond  the  defendants  have  been  in 
peaceable  possession,  have  never  been  disturbed  in  any  man- 
ner whatsoever,  and  that  the  bakery  (on  the  lot)  is  at  this 
time  in  full  operation. 

It  was  also  agreed  that  plaintiff  in  this  case  claims  under  a 
grant  executed  by  an  American  Alcalde,  in  1847,  when  the 
United  States  was  at  war  with  Mexico. 

The  cause  was  heard  by  the  Court  below,  September,  1851, 
who  decreed  that  the  contract  be  rescinded,  and  that  judg- 
ment for  $628  19  and  costs  be  entered  for  defendants.  Upon 
the  payment  of  which,  by  the  plaintiff,  the  defendants  are 
hereby  ordered  to  deliver  up  to  the  plaintiff  the  lot  of  ground 
and  improvements  described  in  the  complaint,  and  that  plain- 
tiff have  his  writ  of  possession,  etc. 

The  plaintiff  appealed. 

Hubert,  for  Appellant. 

There  is  no  breach  of  warranty  unless  there  is  an  actual 
ouster  or  eviction.  (4  Kent's  Com.  471.)  Defendant  in  pos- 
session under  plaintiffs  title  is  estopped  from  questioning  it. 
(1  Cal.  Rep.  120.)  The  covenant  that  plaintiff  will  execute  a 
good  warranty  title,  refers  to  the  deed  itself,  and  not  to  the 
title  of  the  property.     (20  Johns.  129.) 

Hepburn,  for  Respondent, 

Heydeoteldt,  Justice,  delivered  the  opinion  of  the  Court, 
with  which  Wells,  Justice,  and  Mubbay,  Chief  Justice,  con* 

curred. 
[446]       *The  plaintiff  sued  on  a  note  which  was  given  for 

part  of  the  purchase-money  of  a  lot.    The  sale  of  the 
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lot  was  by  warrantee.  The  defendants  set  up  that  the  plain-* 
tiff  has  no  title,  and  therefore  cannot  comply  with  his  war- 
rantee, and  they  pray  a  rescission  of  the  contract.  It  is  ad- 
mitted on  the  record  that  the  plaintiff  derives  title  from  the 
grant  of  an  American  Alcalde,  which  was  made  during  the 
war  between  Mexico  and  the  United  States.  This  involves 
the  consideration,  whether,  under  the  Mexican  domination, 
towns  were  invested  with  property  in  lands,  whether  Alcaldes 
of  towns  had  power  to  grant,  and  if  so,  whether  the  qualifica- 
tions of  the  officer,  and  the  circumstances  of  the  country  at 
the  time  of  the  grant,  will  affect  its  validity. 

The  laws  of  Spain  fully  recognize  the  right  of  cities,  towns, 
and  villages,  to  acquire  and  dispose  of  real  estate,  subject  to 
the  royal  regulations,  which  were  made  from  time  to  time  for 
their  government.  And  when  once  acquired,  neither  the 
King  nor  his  officers  can  take  away  or  grant  to  others  any 
of  these  municipal  lands.  "Our  will  and  pleasure  is,  that 
cities,  towns,  and  villages  shall  retain  their  rights,  revenues, 
and  municipal  lands,  (propios,)  and  that  no  grants  be  made 
of  them,  and  we  command  that  all  grants  of  the  same,  or  any 
part  thereof  which  we  may  make  to  any  person,  be  of  no  value 
whatever."  (Novissima  Becopilacion,  Lib.  vii.  Tit.  16,  Law 
1.)  In  Law  2  of  same  title  and  book,  the  King  directs  that 
all  municipal  lots  occupied  by  any  person,  without  paying  an 
equivalent  or  rent,  be  forthwith  returned  to  said  cities,  towns, 
and  villages.  "And  if  any  charters  or  grants  of  this  property 
have  been  made  by  the  King's  own  ancestors,  or  by  ourselves, 
we  further  command  that  they  be  of  no  value,  and  that  they 
be  neither  obeyed  nor  fulfilled." 

The  manner  of  granting  municipal  lands  to  towns,  and  the 
manner  in  which  they  were  allowed  to  rent  or  dispose  of  them, 
depended  on  royal  regulations,  which  were  changed  from  time 
to  time.  At  one  period  they  could  grant  or  sell  them,  and  at 
another,  they  could  only  lease  them,  either  for  a  term  of  years 
or  for  ever,  the  rents  forming  a  fund  for  municipal  expenses. 
But  these  grants,  sales,  and  leases  were  always  made  by  the 
municipal  authorities,  with  the  permission  of  the  Orown,  but 
neither  the  King  nor  the  Crown  officers  could  them- 
selves dispose  of  the  lands  *once  granted  or  acquired  [447] 
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by  the  towns.  In  forming  new  towns,  the  viceroys  were  di- 
rected not  only  to  make  out  to  them  common  lands,  bat  also 
to  give  municipal  lands  (propios)  to  those  who  had  none, 
"  the  proceeds  of  which  will  serve  to  pay  the  corregidors." 
(Becopilacion,  Lib.  iv.,  Tit.  7,  Law  14.)  In  some  of  these 
orders  and  decrees,  the  municipal  authorities  were  allowed 
to  alienate  the  municipal  domains  only  in  case  such  measures 
were  necessary  for  the  good  of  the  towns;  in  others,  they 
were  forbidden  to  sell,  and  directed  to  lease  only. 

At  one  time,  these  towns  were  governed  by  Cabiladors,  at 
others  by  Corregidors,  and  again  by  Ayuntamientos,  com- 
posed of  Alcaldes  and  Begidors.  At  the  same  time,  the 
municipal  government  of  different  towns  varied  from  one 
another. 

On  the  founding  of  new  towns  in  California,  the  popula- 
tion being  too  small  to  authorize  Ayuntamientos,  the  granting 
of  town  lots  was  confided  to  the  governors,  the  commandants, 
and  to  the  captains  of  Presidios.  (Vide  Orders  and  Regula- 
tions of  1773,  1779,  and  1791;  En.  Doc.  1850,  pp.  133,  135, 
and  139.) 

In  1812  and  1813,  the  Cortes  authorized  the  establishment 
of  Ayuntamientos  in  towns  which  had  not  before  had  that 
right:  they  also  authorized  the  municipal  lands,  (propios,)  as 
well  as  royal  lands,  (realengos,)  "  be  reduced  to  private  own- 
ership." 

The  grant  of  lots  in  Pueblos  were  to  be  made  by  the  "Ay- 
untamientos Condihitionale  of  the  Pueblos  to  which  the  land 
belonged."  All  grants  made  were  to  be  in  full  property. 
(Law  of  Jan.  4th,  1813,  sec.  ix.;  vide  Leges  Vigentes,  p.  58.) 

Other  laws  fixed  the  organization  of  these  Ayuntamientos 
according  to  the  population  of  the  towns,  but  in  all  cases, 
the  First  Alcalde  was  the  presiding  and  executive  officer  of 
the  municipal  council.  In  the  colonization  law  of  1824,  it  is 
expressly  stated  that  the  "objects  of  this  law  are  the  lands 
of  the  nation,  which  are  not  private  property,  nor  belong 
to  any  corporation  or  Pueblo,  and  can  therefore  be  colon- 
ized;" thus  fully  recognizing  the  right  of  ownership  in  the 
Pueblos  to  the  land  acquired  by  them,  either  by  grant  or 
purchase. 
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On  the  6th  of  August,  1834,  the  Territorial  Deputation  oi 
California  authorized  Ayuntamientos  of  towns  to  apply 
for  *(egidos)  common  lands,  and  (propios)  municipal  [448] 
lands,  to  be  assigned  to  each  Pueblo. 

4 'Art.  2.  The  lands  assigned  to  each  Pueblo,  for  municipal 
lands,  (propios,)  shall  be  subdivided  into  middling  sized  and 
small  portions,  and  may  be  rented  out  or  given  at  public  auc- 
tion, subject  to  an  enphitritic  rent,  or  ground  tax,"  etc. 

"Art.  3.  For  the  grant  of  a  house  lot,  for  building  on,  the 
parties  shall  pay  six  dollars  and  two  reals,  for  a  lot  of  100 
varas  square,"  etc.  (En.  Doc.  1850,  p.  123.)  By  the  law  of 
August  9th,  1834,  Art.  5th,  municipal  lands  were  to  be 
granted  to  the  new  Pueblos,  formed  out  of  the  secularized 
missions.     (P.  150.) 

On  the  3d  of  November,  1834,  the  Territorial  Deputation 
of  California  decreed  that  the  Governor  should  direct  the 
election  of  an  Ayuntamiento  in  the  Partido  of  San  Francisco, 
to  be  composed  of  one  Alcalde,  two  Begidors,  and  one  Sin- 
dico.  This  Ayuntamiento  was  directed  to  mark  out  in  the 
shortest  time  the  boundaries  or  limits  of  its  municipality. 
(The  original  of  this  decree  is  of  record  in  the  Surveyor- 
General's  office,  and  the  original  order  of  the  government  in 
the  Alcalde's  records.  It  is  translated  in  Wheeler's  Land 
Titles,  p.  12.) 

The  Ayuntamiento  was  elected  in  December,  1834,  as 
shown  by  the  records;  and  it  must  be  presumed  that  the  Ay- 
untamiento did  its  duty  in  marking  out  the  boundaries  as 
directed,  especially  as  they  immediately  commenced  making 
grants  of  the  lands.  (5  Cranch,  234;  3  Wheat.  594;  3  Pet. 
320.) 

The  first  grants  made  by  the  Alcalde  in  1845  were  lots  100 
varas  square,  as  authoiized  by  the  law  of  August  6th,  1834; 
but  in  the  same  year,  Jos4  Joachim  Estudillo  applied  to  the 
Governor  for  a  grant  of  200  varas  square.  This  petition  was 
referred  by  the  Territorial  Deputation  to  the  committee  on 
municipal  lands,  which  reported  that  the  grants  of  house  lots 
ought  to  be  limited  to  100  varas  square. 

In  reply  to  this  petition  of  Estudillo,  which  had  been  for- 
warded by  the  Alcalde,  the  Governor  wrote  to  the  Alcalde  that 
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Ayuntamientos  had  power  to  grant  lots  of  100  varas  square, 
at  not  less  than  200  varas  from  the  seashore;  and  to  inform 
the  people  of  this  Pueblo  not  to  apply  to  the  Governoi 
[449]  for  grants,  *but  to  the  Ayuntamiento,  to  whom  thai 
power  belonged.  The  original  proceedings  in  this  case 
are  of  record  in  the  Surveyor-General's  office. 

By  the  former  laws  of  Spain,  by  the  usages  and  customs  ol 
the  country,  (and  by  special  law  of  March  17th,  1837,)  the 
Alcalde  presided  over  the  Ayuntamiento,  and  was  the  execu- 
tive officer  to  carry  into  effect  its  resolutions  and  orders. 

Hence,  all  grants  of  lots  made  in  San  Francisco,  from  the 
beginning  of  1835  to  the  latter  part  of  1839,  were  made  and 
signed  by  the  Alcalde — he  being  the  first  member,  president, 
and  executive  officer,  of  the  Ayuntamiento.  Some  of  his 
grants  read:  "By  virtue  of  the  authority  in  me  vested,  by 
the  most  illustrious  Ayuntamiento,  I  hereby  grant,"  etc., 
others  simply,  "By  virtue  of  authority  in  me  vested,  I  hereby 
grant,"  etc. 

In  1839,  it  was  thought  by  the  Governor  that  the  number 
of  the  population  in  San  Francisco,  being  greatly  reduced  by 
the  secularization  and  partial  ruin  of  the  mission,  was  not 
sufficient  to  authorize  the  maintenance  of  an  Ayuntamiento, 
and  Juezes  de  Paz  were  elected  in  place  of  that  body,  as  di- 
rected in  the  law  of  March  17th,  1837. 

These  Juezes  de  Paz  commenced  making  grants  of  100  vara 
lots  in  the  same  manner  as  had  been  done  by  the  Alcaldes. 
But  a  question  now  arose  whether  the  Justices  could,  under 
the  law  of  1837,  (vide  acts  180-186,)  exercise  that  power  in 
place  of  the  Alcalde,  without  a  special  ordinance  of  the  De- 
partmental Junta.  To  remove  this  doubt,  a  special  ordinance 
was  passed,  and  communicated  by  the  Governor  through  the 
Prefect,  but  limiting  the  grants  of  a  Justice  to  50  varas 
square.  (The  original  of  this  communication  is  in  the  ar- 
chives, and  bears  an  earlier  date  than  the  letter  of  the  Sub- 
Prefect,  printed  by  Wheeler,  p.  15.) 

The  grants  made  by  the  Justices  of  the  Peace  at  this  period 
are  generally,  "By  virtue  of  the  superior  order  of  the  De- 
partmental Government,  I  hereby  grant,"  etc. 

In  November,  1843,  Governor  Micheltorena,  clothed  with 
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the  extraordinary  powers  eonferred  on  him  by  the  President 
under  the  Bases  of  Tacubaya,  changed  the  municipal  organ- 
ization of  San  Francisco,  and  directed  the  election  of  Alcal- 
des, of  first  and  second  nomination. 

"These  Alcaldes  not  only  took  the  place  of  the  for-  [450] 
mer  Ayuntamientos,  but  exercised  all  the  powers  con- 
ferred on  the  Prefects. 

This  municipal  organization  continued  to  the  time  of  the 
military  occupation  of  the  country  by  the  United  States. 
Hence,  the  grants  made  from  the  beginning  of  1844  are  made 
in  the  name  of,  and  signed  by,  the  " Alcalde."  It  is  true 
that,  in  1846,  the  Alcaldes  sometimes  signed  themselves  as 
Juez  de  Paz,  but  he  was  elected  as  Alcalde,  and  addressed  as 
Alcalde  in  all  official  communications  of  the  Governor. 

In  places  where  there  was  an  Alcalde,  the  powers  of  a  Juez 
dePaz  were  limited  to  matters  of  police,  and  the  trial  of  petty 
offences,  etc. 

The  forces  of  the  United  States  took  possession  of  Monte- 
rey on  the  7th  day  of  July,  1846,  and  subsequently  of  the 
other  portions  of  Upper  California. 

The  President  of  the  United  States  directed  the  officers 
taking  possession  of  Upper  California  to  organize  a  civil  gov- 
ernment, and  advised  that  "  it  would  be  wise  and  prudent  to 
continue  in  their  employment  all  such  of  the  existing  officer? 
as  are  known  to  be  friendly  to  the  United  States." 

In  accordance  with  this  authority,  and  in  the  absence  of 
the  Mexican  Alcaldes,  who  had  left  their  posts,  a  new  elec- 
tion was  called  in  San  Francisco  on  the  15th  of  September, 
1846.  At  this  election,  an  American  was  elected  First  Al- 
calde, and  a  Mexican  was  elected  Second  Alcalde. 

These  offices  continued  to  be  filled  by  elections,  or  in  case 
of  temporary  vacancies,  by  executive  appointments,  until  the 
organization  of  the  State  government  and  repeal  of  the  Mexi- 
can laws.  In  1847,  the  increase  of  population  was  deemed 
sufficient  to  authorize  an  election  of  Begidors,  or  councilmen, 
which  took  place  on  the  15th  of  September.  This  body  also 
continued  with  new  elections,  until  the  charter  of  1850  of  the 
city  of  San  Francisco. 

From  this  summary,  we  must  infer; 
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1st.  That  all  grants  made  by  the  Alcalde,  from  the  begin- 
ning of  1835  to  near  the  end  of  1839,  were  made  by  the 
authority  of  the  Ayuntamiento. 

2d.    That  the  grants  made  by  Justices  of  the  Peace,  from 

1839  to  1843,  were  made  by  virtue  of  authority  con- 

[451]  ferred  on  *them,  in  the  absence  of  Alcaldes,  by  the 

Departmental  Junta,  in  virtue  of  Art.  180  of  the  Law 

of  March  17th,  1837. 

3d.  That  the  grants  made  in  1844,  '45,  '46,  and  beginning 
of  1847,  by  Alcaldes,  were  made  by  virtue  of  their  office,  as 
constituting  the  municipal  government  of  thid  Pueblo,  under 
Governor  Micheltorena's  Proclamation  of  November  14, 1843. 

4th.  That  grants  made  by  Alcaldes  after  the  15th  of  Sep- 
tember, 1847,  must  be  presumed  to  be  made  by  the  authority 
of  the  Ayuntamiento  or  council,  so  long  as  that  body  existed. 

I  now  come  to  the  particular  consideration  of  the  effect  of 
grants  made  after  the  military  occupation  of  this  country  by 
the  forces  of  the  United  States.  The  defendant  considers 
this  as  an  adjudicated  question,  and  cites  the  case  of  Wood- 
worth  v.  Fulton,  1  Oal.  295,  as  decisive.  Such  would  cer- 
tainly be  the  case,  if  we  were  to  consider  ourselves  bound  by 
that  decision.  But,  however  great  is  my  regard  for  the  doc- 
trine of  stare  decisis,  there  is  certainly  no  principle  which 
compels  its  observance  where  a  rule  well  settled  and  univer- 
sally acquiesced  in  has  been  violated. 

In  that  case,  as  affecting  the  present  question,  the  Court 
assumed : 

1st.    That  San  Francisco  was  not  a  Pueblo. 

2d.  That,  conceding  it  to  be  a  Pueblo,  there  was  no  legis- 
lation, general  or  special,  which  vested  in  it  the  title  to  land. 

3d.  That  if  the  title  to  land  was  vested  in  it,  then  the 
Alcalde,  who  was  an  alien  enemy  to  Mexico,  and  without  au- 
thority from  the  American  government,  had  no  power  or  right 
to  interfere  with  that  vested  estate. 

In  the  subsequent  case  of  Beynolds  v.  West,  1  Cal.  323, 
the  opinion  was  given  by  the  same  Judges  who  decided  Wood- 
worth  v.  Fulton.  The  question  was  as  to  the  validity  of  a 
grant  in  San  Francisco  by  a  Mexican  Alcalde  before  the  war. 
The  title  was  sustained,  and  of  course  operated  as  an  aban- 
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donment  by  the  Court  of  the  first  two  grounds  I  have  stated, 
as  taken  in  the  case  of  Woodworth  v.  Fulton. 

I  have  shown  before,  in  this  opinion,  that  Mexican  towns 
were  invested  with  property  in  lands;  that  by  the  Mexican 
decrees  providing  for  the  secularization  of  the  mis- 
sions, it  is  shown  that  *San  Francisco  was  a  mission;  [452] 
that  the  missions  were  required  to  be  converted  into 
Pueblos.  That  by  the  law  of  August  9th,  Art.  5,  municipal 
lands  were  to  be  granted  to  the  new  Pueblos  formed  out  of 
the  secularized  missions;  and  the  direction,  in  1834,  of  the 
Territorial  Legislature  for  the  formation  of  an  Ayuntamiento 
of  San  Francisco,  with  directions  to  fix  its  boundaries. 

The  only  question,  then,  remaining  to  sustain  the  decision 
of  Woodworth  v.  Fulton  is,  that  the  Alcalde  who  made  the 
grant  was  an  American  and  not  a  Mexican  citizen. 

It  will  be  remarked,  from  what  has  preceded,  that  these  are 
not  grants  of  any  portion  of  the  public  domain,  made  by 
officers  of  the  conquering  power,  but  are  grants  of  municipal 
lands  made  by  the  regularly  authorized  municipal  authorities, 
under  the  laws,  usages,  and  customs  of  the  country,  which 
were  not  changed  or  interfered  with  by  the  military  or  de 
facto  government  organized  under  the  laws  of  war. 

It  will  not  be  denied  that  the  Pueblo  retained  during  the 
war  all  its  rights  to  municipal  lands  which  had  been  conferred 
upon  it  previous  to  the  war;  and  as  all  grants  of  land  made 
to  it  must  have  been  in  full  property,  the  right  to  alienate 
was  incident  to  ownership.  The  fact  that  this  right  was  ex- 
ercised by  the  municipality,  in  its  different  forms,  from  1835 
to  1850,  without  question  or  restriction,  would  prove  the 
usage  and  custom  in  the  absence  of  the  law. 

The  Pueblo  had  the  same  right  to  dispose  of  its  property 
during  the  war  as  a  natural  person.  It  is  immaterial  whether 
*  the  election  or  appointment  of  these  municipal  officers  was 
legal  or  not,  or  whether  the  individuals  possessed  the  legal 
qualifications  for  holding  these  offices.  They  were  de  facto 
the  officers  of  the  town,  universally  acknowledged,  recog- 
nized, and  obeyed  as  such,  and  their  acts  under  the  law  within 
the  sphere  of  power  connected  with  the  office  must  be  bind- 
ing.    The  rule  of  the  common  law  is  laid  down  to  be,  that 
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the  acts  of  an  officer  de  facto,  whether  judicial  or  ministerial, 
are  valid,  so  far  as  the  rights  of  the  public  and  third  persons 
are  concerned,  and  neither  the  title  of  such  officer,  nor  the 
validity  of  his  act  as  such,  can  be  indirectly  called  in  ques- 
tion in  a  proceeding  to  which  he  is  not  a  party. 
[453]  *The  legal  presumption  is  always  in  favor  of  his  au- 
thority. (See  Plymouth  v.  Painter,  17  Conn.  585; 
Hoagland  v.  Culvert,  1  Spenc.  387;  F.  &  M.  Bank  v.  Chester, 
6  Humph.  458;  Lowell  v.  Flint,  20  Me.  401;  Burke  t?.  Elliott, 
4  Ired.  355;  Gilliam  v.  Beddick,  4  Ired.  368;  Schleneker  v. 
Bisley,  4  111.  483;  Cornish  v.  Young,  1  Ash.  153.) 

It  results  from  these  authorities,  and  the  reasoning  upon 
which  they  are  based,  that  the  doctrine  laid  down  in  Wood* 
worth  v.  Fulton  is  not  law,  and  cannot  be  any  further  re- 
garded as  authority. 

We  have  come  to  the  conclusion,  and  so  announce  as  our 
decision: 

1st.  That  by  the  laws  of  Mexico,  towns-were  invested  with 
the  ownership  of  lands. 

2d.  That  by  the  law,  usage,  and  custom  of  Mexico,  the 
Alcaldes  were  the  heads  of  the  Ayuntamiento  or  town  coun- 
cils, were  the  executive  officers  of  the  towns,  and  rightfully 
exercised  the  power  of  granting  lots  within  the  towns,  which 
were  the  property  of  the  towns, 

3d.  That  before  the  military  occupation  of  California  by 
the  army  of  the  United  States,  San  Francisco  was  a  Mexican 
Pueblo,  or  municipal  corporation,  and  was  invested  with  title 
to  the  lands  within  her  boundaries. 

4th.  That  a  grant  of  a  lot  in  San  Francisco  made  by  an 
Alcalde,  whether  a  Mexican  or  of  any  other  nation,  raises 
the  presumption  that  the  Alcalde  was  a  properly  qualified 
officer,  that  he  had  authority  to  make  the  grant,  and  that  the 
land  was  within  the  boundaries  of  the  Pueblo. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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*HELM,  Appellant,  v.  DUMAKS  &  WILLIAMS,      [464] 
Respondents. 

Judgment,  Validity  or.— A  judgment  which  is  right  will  not  be  reversed  because  it 
is  rendered  upon  a  wrong  reason. 

Contract,  Construction  of,  Sale  when  Absolute.— Fuller  purchased  some  yokes 
of  oxen  of  Helm,  the  appellant,  for  $1000,  paid  $200  down,  and  gave  his  note, 
with  C.  as  surety,  for  the  balance.  C.  signed  the  note  on  the  express  condition 
that  title  to  the  oxen  was  to  remain  in  Helm  till  they  were  fully  paid  for.  Fuller 
was  to  have  the  absolute  use  of  them.  The  oxen  were  placed  in  the  hands  of  a 
brother  of  Helm,  who  was  in  the  employ  of  Fuller,  as  a  driver,  with  the  inten- 
tion of  securing  the  title  in  Helm.  The  defendant,  a  constable,  levied  upon  and 
sold  the  oxen,  thus  situated,  as  the  property  of  Fuller.  Held,  that  the  sale  by 
Helm  to  Fuller  was  absolute,  and  that  Fuller  had  such  a  right  of  property  in 
them  as  was  subject  to  execution.  That  Helm  retained  no  effective  lion  upon  the 
property.  There  was  no  agreement  in  writing  to  that  effect,  nor  did  Helm,  as 
mortgagee,  retain  possession;  but  it  was  under  the  control  and  direction  of  Fuller. 
The  legal  consequences  of  this  condition  of  thingB  cannot  be  evaded  by  showing 
that  the  property  was  in  the  possession  of  Fuller's  hired  servant  as  agent  or 
trustee. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  Dis- 
trict. 

This  action  was  brought  for  the  recovery  of  three  yoke  of 
oxen,  or  their  value,  which  the  plaintiff  laid  at  1800. 

The  facts  as  found  by  the  Court,  to  whom  the  case  was 
submitted  without  a  jury,  are  substantially  as  follows: 

On  the  24th  March  last,  the  plaintiff  sold  to  one  Fuller  a 
lot  of  oxen  for  $1000,  $200  of  which  were  paid  down,  and 
Fuller  with  one  Craig  as  surety  gave  their  note  for  the  re- 
maining $800.  .  The  plaintiff,  at  the  request  of  Craig,  and  by 
consent  of  Fuller,  proposed  to  retain  a  lien  on  the  oxen  sold 
until  they  were  paid  for  by  Fuller,  and  in  view  of  this,  it  was 
agreed  that  they  should  be  placed  in  possession  of  James 
Helm,  a  brother  of  plaintiff,  but  they  were  to  be  used  by  the 
latter  for  any  and  all  purposes  that  the  purchaser,  Fuller, 
might  require  in  and  about  his  business.  Fuller  gave  James 
employment  as  driver  of  the  oxen,  and  paid  him  wages  at  the 
rate  of  $3  per  day  during  the  time.  Before  the  oxen 
were  paid  for,  on  the  8th  April  following,  the  "defendant  [466] 
Williams  sued  out  an  attachment  against  Fuller,  which 
he  placed  in  the  hands  of  the  defendant  Dumars,  a  constable 
of  the  township,  who  levied  on  the  oxen  as  the  property  of 

471 


456  Helm  v.  Dumars.  [Sup.  Ct. 

Fuller.  On  the  11th  April,  the  plaintiff  gave  notice  to  Du- 
mars, who  then  had  the  property  in  his  custody,  as  an  officer, 
that  he  owned  them,  and  demanded  possession  of  them.  On 
the  receipt  of  this  notice,  Dumars  summoned  a  jury  under 
the  statute  to  try  the  validity  of  the  plaintiffs  right  of  prop- 
erty, who  rendered  a  verdict  against  the  plaintiff,  and  Dumars 
proceeded  to  sell.  The  plaintiff  upon  the  finding  of  the  jury 
brought  this  suit  to  recover  the  property;  making  Dumars, 
the  constable,  and  the  plaintiff  in  the  execution,  defendants. 

The  Court  also  found  that  the  note  made  by  Fuller  and 
Craig  had  been  negotiated.  That  Craig  signed  the  note  on 
the  express  condition  that  the  title  to  the  oxen  was  to  remain 
in  Helm,  the  plaintiff,  until  they  were  fully  paid  for,  and  that 
this  was  assented  to  by  Fuller  at  the  time.  That  at  the  time 
of  the  levy  of  the  attachment  the  title  was  in  Helm,  that  is, 
so  far  as  Fuller  and  he  were  concerned,  the  oxen  not  having 
been  paid  for;  and  that  the  proof  was  that  they  were  worth 
$800. 

On  these  facts  the  Court  held  the  law  to  be : 

That  the  verdict  of  the  jury  who  tried  the  right  of  property 
was  not  conclusive  as  to  the  right,  except  so  far  as  to  govern 
the  officer  in  retaining  the  levy  or  making  sale. 

That  the  finding  of  the  jury  protected  the  officer  in  making 
the  levy.  That  if  the  jury  had  found  for  instead  of  against 
the  claimant,  the  officer  would  not  have  been  bound  to  pro- 
ceed further  without  indemnity  from  the  plaintiff  in  the  exe- 
cution. That  there  being  no  proof  that  the  plaintiff  in  the 
execution  at  any  time  interfered  with,  or  directed  the  officer 
in  making  the  levy,  he  is  not  responsible  for  his  act.  Nor 
does  it  appear  that  he  purchased  the  property,  or  that  he  ever 
had  it  in  his  possession.  But  if  the  plaintiff  in  the  execution 
had  directed  the  levy,  the  officer  would  still  be  responsible, 
if  he  levied  on  property  of  another  wrongfully.  He  s  not 
bound  to  obey  such  direction.  He  must  protect  himself  in 
the  manner  prescribed  by  the  statute. 

Judgment  ordered  for  defendant  with  costs.  Plaintiff  ap- 
pealed. 

[456]       *Sawyer,  for  Appellant. 
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The  Court  found  that  the  oxen  were  in  possession  of  de- 
fendant, and  sitting  as  a  jury,  having  found  the  plaintiff  en- 
titled to  them,  refused  to  give  judgment  for  plaintiff,  on  the 
ground  that  the  trial  of  the  validity  of  the  claim  by  the  con- 
stable's jury,  summoned  under  the  218th  sec.  of  the  Practice 
Act,  although  it  did  not  determine  the  title,  was  still  a  legal 
justification  to  the  constable  in  a  suit  against  him  by  the  law- 
ful owner.  Such  verdict  affords  no  protection  to  an  officer. 
It  may  be  used  in  mitigation  of  damages,  or  to  protect  him  in 
a  suit,  for  a  false  return  of  nulla  bona,  where  the  verdict  is 
for  plaintiff,  but  can,  in  no  respect,  affect  the  rights  of  the 
real  owner.  (10  Johns.  98;  3  J.  J.  Marsh.  121;  15  Johns. 
147;  4  Scam.  550;  3  U.  S.  Dig.  437,  sec.  243.) 

The  execution  commands  the  officer  to  make  the  money  out 
of  defendant's  property.  If  he  seizes  that  of  any  other  per- 
son he  does  it  at  his  peril :  he  is  a  trespasser,  and  liable  as 
any  other  wrongdoer.  (7  Con.  735;  14  Mass.  181;  2  Pick. 
121;  1  Mass.  530;  17  do.  244;  3  Iredell,  549;  2  Shipley,  312; 
3  do.  185;  6  Bar.;  Sup.  Ct.  B.  79;  10  Wend.  349.) 

On  a  naked  sale,  with  delivery  of  a  chattel,  at  a  fixed  price, 
to  be  paid  on  a  certain  day,  but  till  paid,  the  title  to  remain 
in  the  seller,  payment  is  a  condition  precedent,  and  until  per- 
formance, the  property  does  not  vest  in  the  buyer.  (See  Chit, 
on  Cont.  391  n.,  and  authorities  cited.) 

There  was  no  delivery  to  Fuller  in  this  case,  the  oxen  hav- 
ing been  placed  by  plaintiff  in  the  possession  of  his  brother 
James,  to  retain  as  his  agent  until  paid  for  in  full  by  Fuller. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

Some  of  the  conclusions  of  law  attained  by  the  Court  below 
may  properly  be  complained  of  as  erroneous,  but  a  judgment 
which  is  right  will  not  be  reversed,  because  it  was  rendered 
upon  a  wrong  reason. 

From  the  facts  found,  the  plaintiff  made  an  absolute  sale  of 
the  property  to  Fuller,  with  such  a  right  of  property  as  was 
subject  to  execution. 

*If  the  plaintiff  intended  to  retain  any  lien  upon  [457] 
the  property  to  secure  the  balance  of  the  purchase- 
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bills  of  lading,  on  the  way  from  France,  one  of  which  was 
the  duplicate  of  the  plaintiff's  goods.  The  understanding  was 
that  the  defendants  should  hold  these  securities  till  Hugens 
Brothers  could  place  securities  of  their  own  in  lieu  of  them. 
At  the  time  the  pledge  was  made  to  defendants,  they  were 
told  by  Hugens  Brothers  that  the  goods  mentioned  in  the  bill 
of  lading  of  one  vessel,  (the  Salome,)  belonged  to  the  plain- 
tiff, and  that  they  had  no  interest  in,  or  lien  upon  it;  that 
plaintiff  was  in  no  way  indebted  to  them.  At  the  time 
Hugens  Brothers  showed  to  the  defendants  the  letters  of  in- 
struction of  the  plaintiff  (Exhibit  2.)  Some  time  after  the 
pledge  above  mentioned,  Hugens  Brothers  placed  in  the 
hands  of  defendants  a  large  consignment  of  goods,  that  ar- 
rived by  the  ship  Julius;  which  they  agreed  to  receive  in 

place  of  the  bills  of  lading  pledged  as  above. 
[460]  *This  consignment  was  received  by  defendants  as  a 
full  payment  of  all  the  indebtedness  of  Hugens  Brothers. 
A  short  time  after  this,  the  ship  Salome  arrived,  and  defend- 
ants were  requested  to  hand  over  the  bill  of  lading,  or  give  a 
permit  to  land  the  plaintiff's  goods.  They  positively  refused 
to  do  either,  and  insisted  on  holding  the  goods  until  the  mer- 
chandise of  the  Julius  was  sold,  and  their  account  with 
Hugens  Brothers  was  closed. 

At  the  time  of  the  demand  and  refusal,  plaintiff's  goods 
were  worth  $4500  or  $5000;  the  sardines  alone  were  sold  for 
$3500  by  Hugens  Brothers,  but  could  not  be  delivered  to  the 
purchaser,  owing  to  the  refusal  of  defendants  to  deliver  them. 
The  defendants  had  exclusive  control  of  the  goods,  and  they 
afterwards  sold  the  greater  part  thereof.  By  the  account  of 
tiales  made,  and  from  the  evidence  of  defendants'  clerk,  it 
appeared  that  the  sardines  and  peas  sold  for  $3112  92. 

Defendants'  counsel  moved  for  a  nonsuit,  on  the  ground 
that  the  proof  did  not  support  the  complaint.  The  motion 
was  overruled,  and  exception  taken. 

The  defendants  then  proved  that  the  white  gum,  cloves,  and 
one  case  of  preserved  peas,  were  burned  in  the  fire  of  May, 
1851,  and  that  they  had  paid  duties  and  custom-house  charges 
on  the  goods,  to  the  amount  of  $910  50.  Plaintiff's  counsel 
contended  that  their  charges  could  not  be  proved  under  the 

476 


Oct.  1853.]  Lubebt  v.  Chauviteau.  461 


pleadings.     The  Court  admitted  the  proof,  and  plaintiff  ex- 
cepted. 

Defendants  proved  that  the  rate  of  commission  on  the  sale 
of  goods,  in  1850  and  1851,  was  ten  per  cent. ;  which  plaintiff 
objected  to,  but  the  Court  admitted  the  proof,  and  plaintiff 
excepted. 

Defendants  offered  to  give  in  evidence  an  account  of  sales 
of  the  goods  by  the  Salome,  taken  from  their  books,  and 
offered  to  produce  the  books  of  the  firm;  which  the  Court  re- 
jected, and  defendants'  counsel  excepted. 

The  Court  charged:  That  if  the  jury  believed  that  the  goods 
of  plaintiff  were  pledged  by  Hugens  Brothers,  to  secure  a 
debt  of  their  own,  with  knowledge  on  the  part  of  the  defend- 
ants, at  the  time  the  pledge  was  made,  that  the  goods  belonged 
to  the  plaintiff,  the  plainttff  was  entitled  to  a  verdict. 

2d.  If  they  found  affirmatively  on  the  first  proposition,  it 
was  for  them,  exclusively,  to  say  what  amount  the  plain- 
tiff was  "entitled  to  recover;  and  as  to  said  amount,  [461] 
they  were  limited  only  by  the  $2500  claimed  in  the 
complaint;  but  in  making  up  the  amount  they  were  to  leave 
out  the  goods  destroyed  by  fire,  as  the  plaintiff  waived  any 
claim  for  them;  that  they  should  ascertain  what  the  goods 
were  worth  at  the  time  of  demand  and  refusal,  or  what  they 
sold  for,  after  deducting  the  expenses  and  charges  set  up  by 
defendants,  if  they  should  find  said  charges  and  expenses 
true,  and  render  a  verdict  for  said  amount,  but  limited  by  the 
amount  claimed.  Defendants'  counsel  excepted  to  the  charge, 
and  asked  the  Court  to  charge: 

1st.  That  if  the  goods  were  delivered  by  Hugens  Brothers 
to  the  defendants  to  be  sold  by  them,  and  the  proceeds  of 
sale  placed  to  the  credit  of  Hugens  Brothers,  the  plaintiff  is 
not  entitled  to  recover.     Which  the  Court  refused. 

2d.  The  counsel  of  defendants  argued  that  the  evidence 
went  to  support  an  action  ex  delicto,  and  that  the  complaint 
was  for  an  action  ex  contractu,  and  asked  the  Court  to  instruct 
the  jury  that,  if  they  believed  the  evidence  did  not  sustain 
the  contract  as  laid  in  the  complaint,  the  defendants  were 
entitled  to  a  verdict.  The  Court  refused,  and  defendants  ex- 
cepted. 
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The  jury  found  for  the  plaintiff  $2500,  and  the  Court  or- 
dered judgment  accordingly,  with  costs,  etc.  Defendants 
appealed. 

No  brief  for  appellants  is  on  file. 

W.  H.  Sharp,  for  Respondent. 

A  factor  cannot  pledge  the  goods  of  his  principal  for  his 
own  debt— (2  Kent's  Com.,  3d  ed.,  625;  Sto.  Agen.,  sec.  296; 
20  Johns.  421) — nor  can  he  do  this  by  endorsement  and  de- 
livery of  the  bill  of  lading  (Sto.  on  Bailment,  sec.  225.) 

The  Court  properly  refused  the  nonsuit.  The  Code  of  this 
State  only  changed  the  form,  not  the  principles,  of  pleading, 
as  known  at  common  law.  (Dullum  v.  Gibson,  3  Code  Rep. 
153.)  One  who  commits  a  tort  on  the  goods  of  another,  by 
which  he  obtains  a  benefit,  can  be  charged  in  assumpsit,  as 
for  goods  sold,  or  money  received.  (2  Greenl.  Ev.,  sec.  108; 
10  Mass.  431;  Webb  v.  Winter,  1  Cal.  418.)  The  complaint 
states  the  legal  effect  of  facts,  instead  of  the  facts  themselves, 
which  is  all  that  is  required.  There  is  no  material 
[462]  variance  between  the  "complaint  and  the  proof.  (Chit, 
on  Pleading,  225;  3  Code  Rep.  153.) 

In  proving  the  tort  and  conversion,  the  breach  of  contract 
is  proved,  and  the  fact  that  defendants  received  the  plaintiff's 
money  supports  the  complaint.  (Harkins  v.  Denhour,  A.  N.  P. 
81;  24  Wend.  70.) 

Defendants'  answer  simply  denies  the  complaint.  This  gave 
no  right  to  set-off,  or  to  a  counter  claim.  They  must  make  a 
statement  of  any  new  matter  constituting  a  defence.  (Prac. 
Act,  sec.  46.  See  Cal.  Rep.  362  and  368.)  Defendants  can- 
not claim  commissions,  that  are  only  given  on  a  faithful  per- 
formance of  all  the  duties  of  the  whole  business.  (Sto. 
Agency,  sec.  329,  etc.)  They  denied  plaintiff's  right,  and  re- 
fused to  account,  etc.    (lb.  331.) 

The  value  of  the  property  at  the  time  of  the  conversion  is 
the  ordinary  rule  of  damages.  The  jury  has  discretion  to  find 
its  value  at  a  future  time.    (3  Con.  82;  Greenl.  Ev.  2,  sec.  276.) 

Misdirection  as  to  damages  will  amount  to  nothing,  if  the 
plaintiff  has  recovered  nothing  more  than  justice  would  give 
him.    (25  Wend.  417.    See  3  Johns.  529;  10  lb.  447.) 
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The  opinion  of  the  Court  was  delivered  by  Wells,  Justice, 
Heydenfeldt,  Justice,  concurring. 

The  first  assignment  of  error  is,  that  the  evidence  does  not 
support  the  contract  as  laid  in  the  complaint,  and  therefore 
that  the  Court  erred  in  refusing  to  order  a  nonsuit. 

The  plaintiff  in  the  Court  below  waived  the  tort,  (if  any 
had  been  committed,)  and  brought  his  action  against  the  de- 
fendants as  factors,  to  account  for  goods  sold  by  them,  and 
to  restore  the  amount  of  the  net  proceeds  arising  from  the 
sale.  This  he  had  a  right  to  do,  according  to  well-established 
principles  of  the  common  law,  and  it  was  competent  for  him 
to  introduce  evidence  showing  the  manner  in  which  the  de- 
fendants became  possessed  of  the  goods;  and  although  the 
proof  should  establish  the  fact  that  the  defendants  became 
possessed  of  them  wrongfully,  it  would  still  be  sufficient  to 
maintain  an  action  against  the  defendants  as  consignees  or 
factors  for  the  net  proceeds. 

One  of  the  objects  sought  by  the  reformation  in  the 
forms  of  *pleading  was  to  provide  for  cases  like  the  [463] 
present.  The  distinctions  in  the  form  of  actions  ex 
delicto  and  ex  contractu  are  abolished,  and  one  form  of  action 
only  substituted,  and  the  plaintiff  here  has  brought  his  action 
in  the  form  prescribed  by  the  Code;  but  the  principles  of 
law  which  govern  the  case  remaining  unchanged,  he  intro- 
duced testimony  to  maintain  his  action  as  he  would  have  done 
under  the  common  law  system  of  practice  in  an  action  of  as- 
sumpsit, based  upon  a  similar  state  of  facts;  and  the  Court 
committed  no  error  in  refusing  a  nonsuit,  either  on  the 
ground  of  variance  or  insufficiency  of  proof  to  sustain  the 
complaint. 

But  the  plaintiff  having  elected  to  proceed  against  the  de- 
fendants as  factors,  instead  of  tort  feasors,  he  thereby  ratified 
the  act  of  his  agents,  Hugens  Brothers,  in  transferring  the 
merchandise  and  the  bills  of  lading  into  the  hands  of  the 
defendants,  and  the  defendants,  who  were  commission  mer- 
chants, as  shown  by  the  complaint,  must  be  considered  as 
acting  as  the  authorized  consignees  and  commission  mer- 
chants of  the  plaintiff,  and  entitled  to  the  rights  and  benefits 
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arising  from  this  relation.  It  follows  that  the  plaintiff  could 
only  recover  from  the  defendants  the  net  proceeds  arising 
from  the  sale  and  disposition  of  the  merchandise,  after  de- 
ducting the  necessary  charges  and  disbursements;  and  the 
Court  erred  in  admitting  proof  of  the  value  of  the  goods  at 
the  time  of  the  demand  and  refusal  to  deliver. 

The  defendants  are  not  charged  with  non-performance  or 
negligence,  nor  with  fraud  in  the  sale,  and  no  cause  is  shown 
why  they  were  not  entitled  to  commissions.  The  strict  mea- 
sure of  damages,  therefore,  was  the  net  proceeds  after  de- 
ducting the  necessary  charges,  disbursements,  and  commis- 
sions; and  the  Court  erred  in  refusing  to  admit  in  evidence 
the  books  of  defendants'  firm  to  prove  the  account  of  the  sale 
of  the  goods.  It  was  not  necessary,  as  is  insisted  upon,  for 
the  defendants,  who  were  recognized  by  the  plaintiff  as 
factors,  and  prosecuted  as  such,  to  set  forth  in  their  answer 
those  charges,  disbursements,  and  commissions,  either  as  new 
matter,  or  by  way  of  set-off,  to  a  claim  for  the  net  proceeds 
of  the  sale.     And  the  Court  erred  in  charging  the  jury  that 

it  was  for  them  exclusively  to  say  what  amount  the 
[464]  plaintiff  was  entitled  to  recover,  or  that  the  "defendants 

were  liable  for  the  value  of  the  goods  at  the  time  of 
the  demand  and  refusal.  Therefore,  in  order  that  these  er- 
rors may  be  corrected,  the  judgment  of  the  Court  below  is 
set  aside,  and  a  new  trial  ordered. 

[l?his  case  was  reheard  by  order  of  the  Court,  and  the 
above  opinion  reaffirmed,  December  5th,  1863.] 


HEBNANDES  v.  SIMON  et  al. 

Dibtbiot  Ootjbt  HAS  xo  Afpellatx  PowsB.— No  appellate  power  belong!  to  4b0 
District  Court 

Appeal  from  the  Third  Judicial  District. 

Murray,  Chief  Justice,  delivered  the  following  opinion. 
Heydenfeldt,  Justice,  concurred. 
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In  this  case  we  affirm  the  dismissal  of  the  appeal  by  the 
District  Court,  because  we  have  decided  that  no  appellate 
power  belongs  to  it. 

Let  the  costs  of  this  door)  and  the  District  Court  abide 
the  event  of  the  suit. 


♦BETH  MAYO,  Appellant,  v.  Z.  N.  STANSBUBY,  [466] 

Respondent. 

Lien,  Owner  of  Chartered  Vessel— The  owner  of  a  chartered  vessel  has  no  general 

lien  upon  the  cargo  for  the  charter  price. 
Joint  Action.— Where  a  suit  is  brought  upon  a  bill  of  lading  made  to  the  plaintiff 

jointly  with  another,  the  plaintiff  has  no  separate  cause  of  action. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. 

This  action  was  brought  to  recover  the  two  equal  third 
parts  of  64,681  feet  of  lumber,  which  the  plaintiff  alleged  the 
defendant  unlawfully  refused  to  deliver  to  him,  and  was  about 
to  convert  to  bis  own  use. 

The  contract  upon  which  the  action  was  founded  is  dated 
21st  November,  1861,  and  recites  as  follows: 

"  Shipped  in  good  order,  etc.,  by  Alonzo  Leland  and  Seth 
Mayo,  on  board  the  bark  Louisiana,  whereof  Z.  N.  Stansbury 
is  master  for  this  voyage,  now  lying  in  Columbia  River,  and 
bound  for  San  Francisco,  138,455  feet  of  lumber,  marked, 
etc.,  to  be  delivered  at  the  said  port  unto  S.  R.  &  J.  N.  Pine, 
they  paying  freight  at  $17  per  thousand,  with  6  per  cent, 
primage  and  average,  as  ascertained."  And  the  following  is 
endorsed  thereon: 

"The  instrument  of  the  charter-party  is  the  contract  be- 
tween the  owner  of  the  bark  and  said  party,  and  governs  them 
in  relation  to  the  sum  to  be  paid  to  the  said  owner. 

(Signed)  "Z.  N.  Stansbury." 

The  plaintiff  owned  the  undivided  two-thirds  of  the  lumber, 
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and  Leland  the  other  third.  Leland  chartered  the  vessel.  On 
the  arrival  of  the  vessel  at  San  Francisco,  a  large  portion  oi 
the  lumber  was  delivered,  and  part  of  the  freight  was  paid. 
There  still  remained  on  board  the  vessel  54,581  feet  of  the 
lumber,  and  there  was  due  of  the  freight  about  $1460.  Pine 
&  King,  agents  of  plaintiff  and  Leland,  then  offered  to  pa; 
defendant  $1500  for  freight  and  charges  upon  the  de- 
[466]  livery  of  the  lumber,  which  *he  refused,  insisting  that 
he  had  a  lien  on  the  lumber  for  the  money  due  from 
Leland  on  the  charter-party.  After  which  plaintiff  tandered 
a  little  more  than  two-thirds  of  the  freight-money  on  the  whole 
quantity  of  lumber  shipped,  which  defendant  refused,  and 
plaintiff  then  brought  this  suit  for  two-thirds  of  the  remain- 
ing lumber,  and  brought  his  tender  into  Court. 

The  Court  below  held  that  the  lien  upon  the  cargo  was  not 
discharged  by  the  charter-party,  but  was  good  upon  the  cargo 
of  Leland  to  the  extent  of  the  freight,  as  stipulated  by  the 
bill  of  lading. 

2d.  That  one  of  the  joint-owners  of  a  cargo  jointly  shipped 
without  specification  of  the  shares  held  by  each,  could  not  by 
tendering  his  share  of  the  freight,  recover  the  whole  of  his 
share  of  the  cargo,  "that  every  part  and  parcel  of  the  articles 
described  in  a  bill  of  lading  is  liable  for  the  freight-money 
due  on  the  whole."  "  Every  foot  and  inch  of  this  lumber  was 
subject  to  the  lien  for  the  balance  of  the  freight  due  for  the 
whole." 

The  Court  ordered  judgment  for  defendant,  and  plaintiff 
appealed. 

PlaM,  for  Appellant. 

When  the  property  sued  for  is  capable  of  division,  and  the 
rights  of  parties  can  be  determined  with  certainty,  each  owner 
may  sue  without  joining  the  other.  (Arch hold's  Pleading,  55, 
and  57.)  The  position,  that  the  plaintiff  could  not  demand 
his  share  of  the  lumber  until  he  had  paid  the  whole  freight  of 
the  cargo,  is  contrary  to  all  authority.  (Paul  v.  Birch,  2  Atk. 
621;  Abbott  on  Shipping,  364,  288;  3  M.  &  S.  205;  2  Mer. 
401;  4  Camp.  298;  18  Johns.  157;  3  Kent's  Com.  5  Ed.  220, 
221;  6  Pick.  248;  Ware,  265,  266;  1  Hull.  375.) 
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Clarke,  Ihylor,  and  Sickle,  for  Bespondent. 

The  sum  tendered  and  brought  into  Court  only  covered 
two-thirds  of  the  freight. 

If  plaintiff  and  Leland  were  joint-owners  and  joint-freighters, 
and  the  contract  was  joint,  it  could  not  be  changed  into  a  sev- 
eral contract  at  the  pleasure  of  either  party . 

The  freight  must  be  determined  by  the  charter-party. 
And  *it  is  not  denied  that  defendant  had  a  lien  for  the  [467] 
freight  as  against  the  appellant. 

Heydenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Wells,  Justice,  concurred. 

It  is  true,  as  insisted,  that  the  owner  of  a  chartered  vessel 
has  no  general  lien  upon  the  cargo  for  the  chartered  price, 
but  this  suit  is  brought  upon  a  bill  of  lading  made  to  *the 
plaintiff  jointly  with  one  Leland.  It  is  clear  that  the  plaintiff 
has  no  separate  cause  of  action,  and  itfollows  that  the  judg- 
ment must  be  affirmed.    So  ordered. 


JAMES  M.  ESTELL,  Bespondent,  v.  EICHABD  OHEN- 

EBT  et  al.,  Appellants. 

JrasAL,  BsvzB8Ai*  job  iNsumoxENT  Findings.— Process  issued  against  several  de- 
fendants, bat  one  of  whom  appeared:  no  default  was  taken  as  to  the  others,  and  a 
joint  judgment  was  rendered  against  all.  And  there  being  no  sufficient  finding  of 
the  facts  and  conclusions  of  law  to  sustain  the  judgment,  the  verdict  being  general, 
the  judgment  was  reversed. 

Appeal  from  the  Seventh  Judicial  District,  Solano  County. 

This  was  an  action  for  services,  alleged  by  plaintiff  to  have 
been  rendered  by  him  to  defendants,  in  corralling  and  sepa- 
rating cattle,  for  the  keep  of  the  cattle,  for  the  use  of  horses, 
and  the  loss  of  horses  incurred  in  the  service  so  alleged  to 
have  been  rendered. 

The  defendant,  Chenery,  who  alone  was  served  with  pro- 
cess, denied  all  and  singular  the  services,  all  the  allegations, 
and  all  indebtedness;  and  set  out  that  he  had  bought  certain 
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cattle  from  plaintiff,  who  was  to  deliver  them  free  of  expense; 
and  the  services,  if  rendered  at  all,  were  for  plaintiff's  own 
benefit,  etc. 

There  was  no  evidence  returned  with  the  record,  and  no 
waiver  of  a  trial  by  jury  is  noted,  if  it  was  agreed  to. 

In  this  state  of  the  record,  the  following  entry  appears: 

''This  action  being  called  for  trial,  the  plaintiff  being 
[466]  present,  *and  the  defendant,  Ohenery,  who  has  hereto- 
fore answered,  being  absent,  the  Court,  after  hearing 
the  evidence,  and  being  advised  of  the  law,  decides  that  the 
defendants  are  indebted  to  the  said  plaintiff  in  the  sum  of 
$3785;  and  that  said  plaintiff  ought  to  recover  judgment 
against  the  said  defendants  in  that  amount.  Let  judgment  be 
entered  accordingly." 

From  this  judgment  defendants  appealed. 

Crockett  and  Baker,  for  Appellants. 

There  was  no  service,  no  appearance  for  any  defendant,  ex- 
cept Chenery,  and  the  judgment  is  general  against  all. 

There  was  no  valid  waiver  of  a  jury  trial  by  defendants. 
The  Court  did  not  state  the  facts  found,  nor  state  separately 
the  conclusions  of  law. 

Murray,  Chief  Justice,  delivered  the  opinion  of  the  Court. 
Heydenfeldt,  Justice,  concurred. 

The  plaintiff  commenced  his  action  in  the  Court  below 
against  Chenery  and  others,  as  copartners.  Service  was  had 
on  Chenery  alone,  who  answered,  denying  all  the  allegations. 
No  default  was  taken  as  to  the  other  defendants,  and  upon 
the  final  hearing  of  the  cause,  the  Court  rendered  a  joint 
judgment  against  all. 

There  is  no  sufficient  finding  of  the  facts  and  conclusions 
of  law  by  the  Court  below  to  sustain  the  judgment,  the  ver- 
dict being  general. 

Judgment  reversed!  and  new  trial  ordered. 
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♦JOHN  M.  RHODES,  Respondent,  v.  A.  D.  PAT-  [469] 
TERSON,  Appellant. 

Liability  of  Sheriff  fob  Wrongful  8ebuee.— Where  an  order  of  Court  directed 
the  sheriff  to  seize  certain  specific  property,  and  this  property  proved  not  to  belong 
to  the  defendant  in  the  suit,  the  sheriff  was  held  liable  to  the  owner* 

Idem,  Remedy  of  Owheb  of  Pbopbbty.— The  owner  of  property  has  his  remedj 
and  the  right  of  recovery,  against  any  one,  whether  sheriff  or  not,  unless  it  be  held 
by  legal  process  against  himself. 

Appeal  from  the  Sixth  Judicial  District,  Sacramento  County. 

The  plaintiff  brought  this  action,  to  recover  of  defendant, 
who  was  sheriff  of  Sacramento  County,  380  ounces  of  Henry's 
quinine,  and  filed  his  affidavit,  in  substance  stating,  that  he, 
the  plaintiff,  is  owner  of  the  said  quinine,  which  defendant 
wrongfully  detains;  that  defendant  had  taken  the  same  as  the 
property  of  G.  W.  Rhodes,  by  virtue  of  an  order  directed  to 
him  as  sheriff,  in  a  suit  pending  in  the  District  Court,  wherein 
B.  F.  Penkham  is  plaintiff,  and  the  said  G.  W.  Rhodes  is  de- 
fendant; that  the  same  was  not  taken  for  any  tax,  etc.,  under 
the  statute,  nor  seized  in  execution  or  attachment,  against  the 
property  of  the  plaintiff. 

The  plaintiff  gave  bond  and  surety  for  the  prosecution  of 
his  suit. 

The  answer  of  defendant  denies  the  ownership  of  the 
plaintiff,  and  justifies  under  an  order  issued  in  the  suit  of 
Penkham  v.  George  W.  Rhodes,  requiring  him,  as  sheriff,  to 
take  the  said  goods  and  deliver  them  to  the  said  Penkham, 
upon  receiving  from  said  Penkham  an  undertaking,  etc.! 
which  has  been  given,  etc. ;  and  that  he  holds  the  said  goods 
in  his  custody  as  sheriff,  and  under  the  said  order  of  the 
Court. 

The  matter  was  referred;  and  the  referee  made  a  report,  in 
which  he  distinguishes  between  an  execution  issued  generally 
against  the  pioperty  of  the  defendant,  and  an  order  of  Court 
directing  the  seizure  of  specific  property,  as  in  this  oase. 
That  in  the  latter  case  the  officer  has  no  discretion,  and  could 
not  inquire  into  the  ownership;  and,  therefore,  that  in 
the  discharge  *of  a  duty  thus  imperative,  the  law  [470] 
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ought  to  protect  him;  and,  therefore,  that  he  was  protected 
in  the  seizure.  But  that,  after  notice  by  plaintiff,  he  was 
bound  to  proceed  no  farther,  without  indemnity  from  Pent- 
ham,  to  whom  plaintiff  could  then  have  recourse.  But  as 
he  continues  in  possession  of  the  property,  plaintiff  can  have 
recourse  to  him.  And  found  the  value  of  the  property  to  be 
$1330;  and  adjudged  that  plaintiff  is  entitled  to  recover  the 
possession  thereof,  or  if  such  possession  cannot  be  recov- 
ered, then  that  plaintiff  recover  of  defendant  the  value,  with 
interest,  etc. 

Judgment  was  rendered  accordingly,  and  defendant  ap- 
pealed. 

Latham  and  Aldrich,  for  Appellant. 

The  action  cannot  be  maintained  against  the  defendant, 
who  held  it  as  sheriff,  and  by  virtue  of  an  order  commanding 
him  to  take  it  into  his  custody.  (9  Con.  B.  140;  6  Mass.  421; 
8  Mass.  246.) 

A  demand  and  refusal  of  the  property  should  be  shown,  to 
maintain  the  action.  (3  Mass.  288;  12  Wheat.  64;  6  Con- 
densed Bep.  439;  5  Wend.  572.) 

Heydenpeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Murray,  Chief  Justice,  concurred. 

The  appellant's  counsel  insists,  that  holding  the  property 
by  a  seizure,  made  by  virtue  of  his  office  as  sheriff,  the  de- 
fendant was  not  liable  to  be  sued  for  it  by  another  claimant; 
but  the  authorities  cited  will  be  found  to  apply  to  cases  of 
technical  replevin.  The  2d  chapter  of  the  Practice  Act  very 
clearly  contemplates  that  there  may  be  more  than  one  claim- 
ant to  property,  and  as  many  suits  as  there  are  several  claim- 
ants.    (See  Laws,  535.) 

Nor  can  I  conceive  upon  what  sound  principle  a  party 
should  be  denied  the  right  of  action  for  his  property,  and  the 
right  of  recovery  against  any  one,  whether  a  sheriff  or  not, 
unless  it  be  held  by  legal  process  against  himself. 
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*H.  A.  CHEVEB,  Appellant,  v.  JOHN  C.  HAYS,     [471] 
Sheriff,  Respondent. 

1  Assignment  fob  Benefit  of  Cbkditobs,  how  Made.— A  voluntary  assignment, 
executed  for  the  benefit  of  creditors,  is  void  if  not  made  in  conformity  to  the 
statute  of  Hay  4th,  1852,  entitled  "An  act  for  the  relief  of  insolvent  debtors,  and 
protection  of  creditors." 

Btatutoby  Constbuotion.— In  construing  statutes,  force  and  meaning  should  be 
given  to  every  part,  and  Courts  will  not,  except  when  the  language  is  so  vague  and 
indefinite  as  to  be  wholly  destitute  of  meaning,  reject  any  portion. 

Idem.— The  hardship  of  a  rule  in  special  cases  is  no  solid  argument  against  it 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict for  the  County  of  San  Francisco. 

The  plaintiff,  as  assignee  of  Eyan  and  Duff,  complains  of 
defendant,  Sheriff  of  San  Francisco,  that  the  plaintiff,  on  the 
30th  day  of  May,  1853,  was  possessed,  as  assignee  and  trustee, 
by  deed  from  Eyan,  Duff  &  Co.,  in  trust  to  pay  all  the  debts 
of  the  said  firm,  of  one  million  feet  of  lumber,  of  the  value 
of  $50,000,  and  plaintiff  being  so  seized,  the  said  lumber 
came  into  the  possession  of  the  defendant  unlawfully,  under 
an  attachment  issued  against  said  Eyan,  Duff  &  Co.  That 
plaintiff  is  entitled  to  the  possession  of  said  lumber  as  as- 
signee aforesaid,  yet  defendant  has  refused,  etc.,  and  detains 
the  same,  under  the  said  attachment. 

The  defendant  demurred  to  the  bill.  The  following  facts 
were  agreed  upon  on  the  argument: 

That  Eyan  &  Duff  made  a  voluntary  general  assignment  of 
all  their  estate,  real  and  personal,  to  the  plaintiff,  for  the 

benefit  of  their  creditors,  on  the day  of  May,  1853;  that 

snch  assignment  was  not  made  in  accordance  with  any  of*  the 
provisions  of  the  act  relating  to  insolvent  debtors;  that  the 
defendant,  Hays,  took  possession  of  the  lumber  under  and  by 
virtue  of  an  attachment  issued  out  of  the  District  Court  of 
the  Fourth  Judicial  District,  in  the  suit  of  A.  C.  Check  against 
the  said  Eyan,  Duff  &  Co. ;  that  the  debt  to  said  Check  was 


1  Explained,  Cohen  t>.  Barrett,  5  Oal.  210;  Dana  v.  Stanford*,  10  Cat  277;  Naglee  v. 
Lyman,  14  Cal.  466.  Distinguished,  Groschen  t».  Page,  6  Oal.  189.  Oiled,  McAllister 
v.  Strode,  7  Cal.  430;  Judson  o.  Atwill,  9  Gal.  478. 
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contracted  after  the  said  insolvent  law  went  into  operation, 
to  wit,  December,  28,  1852. 

[472]  *The  Court  sustained  the  demurrer,  and  gave  judg- 
ment for  defendant,  and  plaintiff  appealed. 

Sloan  and  Botto,  for  Appellant. 

The  deed  of  assignment  is  rendered  void  by  the  39th  sec. 
of  the  Act  of  4th  May,  1852,  Stat.  52,  p.  69.  The  words 
"insolvent  debtor,"  used  in  section  39,  mean  a  technical  in- 
solvent, who  seeks  the  benefit  of  the  insolvent  law,  and  the 
word  "assignment"  applies  to  the  process  by  which  the 
debtor  is  enabled  to  obtain  his  discharge,  by  executing  an 
assignment  of  all  his  property,  as  required  by  the  1st  sec.  of 
the  act.  (See  said  1st  sec.  and  sec.  39.)  The  counsel  cited 
5  Gill  &  Johns.  378;  6  lb.  216;  2  Kent,  394,  note  a;  4  Mason, 
209. 

McAllister,  Smith,  and  Rose,  for  Respondent. 

Murray,  Chief  Justice,  delivered  the  opinion  of  the  Court. 
Heydenfbldt,  Justice,  concurred. 

The  only  question  presented  by  the  present  case  is,  whether 
a  voluntary  assignment,  executed  for  the  benefit  of  creditors, 
is  void,  if  not  made  in  conformity  with  the  statute  of  May 
4th,  1852,  entitled  "An  act  for  the  relief  of  insolvent  debtors 
and  protection  of  creditors." 

The  decision  of  this  question  turns  upon  the  construction 
of  the  39th  section  of  the  act  referred  to,  which  declares  that 
no  assignment  of  any  insolvent  debtor,  other  than  as  provided 
in  this  act,  shall  be  legal  or  binding  on  creditors. 

It  is  contended  that  this  section  only  operates  upon  insol- 
vent debtors  within  the  meaning  and  applying  for  the  bene- 
fits of  the  act,  and  that  the  common  law  rights  of  a  debtor 
to  prefer  or  assign,  for  the  benefit  of  his  creditors,  is  not 
taken  away  or  affected  by  the  statute. 

In  support  of  this  position,  the  case  Hickley  v.  The  Farm- 
ers' and  Mechanics'  Bank  (5  Gill  &  J.  377)  has  been  cited. 
In  that  case  it  was  declared  by  an  act  of  the  Legislature  that 
"  any  deed,  etc.,  made  to  a  creditor  or  surety  by  any  person 
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with  a  view  or  under  an  expectation  of  being,  or  becoming, 
an  insolvent  debtor,  and  with  the  intent  thereby  to  give  an 
undue  and  improper  influence  to  such  creditor,  should 
be  void;"  and  the  Oourt  held  that  *the  words  urith  a  [473] 
view  or  under  an  expectation  of  becoming  an  insolvent 
debtor  meant,  with  a  view  or  under  the  expectation  of  taking 
the  benefit  of  the  insolvent  laws.  In  this  case,  the  Legisla- 
ture was  treating  of  insolvency,  and  the  words,  "  with  a  view 
or  under  an  expectation  of  becoming  an  insolvent,"  were  very 
properly  held  to  apply  to  insolvency  under  the  statute,  or 
technical  insolvency,  as  contradistinguished  from  the  general 
acceptation  of  the  terms. 

The  language  of  our  statute  is  different,  and  it  will  appear 
from  an  examination  of  the  various  sections  of  the  act,  that 
the  phraseology  of  the  39th  section  is  not  the  result  of  accident, 
but  was  carefully,  although  perhaps  inartificially,  framed. 

The  29th,  30th,  and  31st  sections  provide,  that  if  the  debtor 
shall  have  been  guilty  of  certain  oonduot,  etc.,  "he  shall  be 
deprived  of  the  benefit  of  the  act." 

Where  then  is  the  necessity  of  the  39th  section,  if  it  was  in- 
tended to  include  only  cases  arising  under  the  statute,  as  they 
have  been  already  provided  for  in  the  previous  section?  In 
construing  statutes,  force  and  meaning  should  be  given  to 
every  part  of  them,  and  Courts  will  not,  except  in  cases 
where  the  language  is  so  vague  and  indefinite  as  to  be  wholly 
destitute  of  meaning  or  construction,  reject  any  portion  of 
them.  The  act  or  condition  of  being  an  insolvent  debtor,  is 
a  substantive  fact,  arising  out  of  an  existing  state  of  circum- 
stances, independent  of  legislation. 

The  Legislature  has  pointed  out  the  mode  by  which  these 
persons  may  escape  from  the  liabilities  which  misfortune,  or 
their  own  imprudence,  may  have  brought  upon  them :  to  do 
this  a  certain  course  must  be  pursued,  and  unless  it  is  strictly 
followed,  all  the  benefits  of  the  act  are  lost.  After  having 
provided  this,  it  certainly  would  be  a  useless  piece  of  repeti- 
tion to  enact  the  39th  section  of  the  act,  when  the  bill  would 
be  equally  perfect  in  all  its  parts  without  it;  and  by  the  very 
terms  of  the  act,  the  assignment  would  not  be  binding  on 
creditors,  unless  made  in  conformity  with  the  provisions  of 
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The  note  declared  upon  was  not  proved  or  produced  by 
plaintiffs. 

The  Court  base  their  judgment  solely  on  the  sale  of  goods, 
and  not  upon  the  note.  The  averment  that  goods  were  sold, 
etc.,  is  only  inducement:  the  note  is  the  real  cause  of  action. 
The  judgment  is  therefore  not  supported.  (8  Johns.  149;  1 
lb.  33,  and  cases  cited.) 

Brooks  and  McOracken,  for  Respondents. 

The  note  was  shown  to  have  come  into  the  hands  of  defend- 
ant without  payment.  It  was  not  necessary  for  plaintiffs  to 
produce  it,  the  form  of  action  giving  the  defendant  notice  to 
produce  it. 

The  Court  found  the  substance  of  the  issue.  The  variance 
is  immaterial,  and  substantial  justice  has  been  done. 

Hetdenfeldt,  Justice,  delivered  the  opinion  of  the  Court. 
Murray,  Chief  Justice,  concurred. 

The  declaration  is  upon  a  note,  and  there  is  but  the  one 
count. 

The  Court  finds  that  the  note  was  never  given,  but  that  the 
amount  of  indebtedness  from  the  defendants  to  plaintiffs  was 
for  merchandise  sold. 

There  is  no  plainer  principle  than  that  the  allegata  and  pro- 
bata must  correspond. 

The  finding  is  against  the  averments,  and  it  follows  that  the 
latter  cannot  support  the  judgment. 

Judgment  reversed,  and  cause  remanded. 
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[TUb  cause,  and  the  one  nest  following,  viz.,  The  People  e.  Mots,  were  adjudged 
st  October  Term,  AJ>.  1851,  bat  not  reported  in  the  first  volume  of  Oattfbrnia  Be* 
ports.   Because  of  their  importance,  thej  are  ineerted  here.] 


THE  PEOPLE  of  the  State  of  California,  ex  relatione  S. 
R.  HARRIS,  Appellants,  v.  CHARLES  D.  BRENHAM, 
Mayor  of  San  Francisco,  Respondent. 

a  Bah  Fbakchboo,  Election  of  Offiotbs.— The  act  to  reincorporate  the  city  of  San 
Francisco,  passed  the  15th  April,  1851,  provides  that  the  first  election  for  city 
,  officers  should  be  held  on  the  fourth  Monday  of  April,  1851;  and  thereafter  an- 
nuaHy  at  the  general  election  for  State  officers.  The  general  election  was  ap- 
pointed by  law  to  be  held  on  the  first  Monday  in  September  of  each  year.  At  the 
first  election  for  city  officers,  held  on  the  fourth  Monday  of  April,  as  above  di- 
rected, the  respondent  was  elected  Mayor  of  the  city,  was  qualified,  and  was  in 
the  exercise  of  the  functions  of  his  office.  At  the  general  election  held  on  the 
first  Monday  of  September  following,  the  relator  received  1101  votes  for  Mayor, 
(the  whole  number  given,)  was  qualified,  and  claimed  the  office  of  the  respondent 
on  the  34th  of  the  same  month.  No  notice  of  the  latter  election  was  given,  or 
other  measure  pursued,  by  the  City  Council,  under  the  4th  section  of  the  2d  article 
of  the  charter.  The  respondent  refused  to  surrender  the  office,  and  the  relator 
filed  this  biU  asserting  his  right  to  it,  eto.  JBWd,  that  the  election  of  the  relator 
was  valid,  and  that  the  means  of  bringing  about  the  election  and  the  irregularities 
therein  should  be  disregarded. 

Inst,  City  Chabteb,  Constbuction  or.— It  is  not  important  to  interpret  the  literal 
meaning  of  the  word  annually  or  the  word  or,  as  used  in  the  city  charter  of  1851, 
respecting  the  election  of  municipal  officers:  the  actual  and  substantial  intention 
of  the  Legislature  is  to  be  sought  after. 

Idxm,  Bulk  of  Iktxbpbxtation.— The  best  rule  of  interpretation  of  the  statute  in 
question  is  to  follow  the  established  policy  of  the  government  from  its  origin, 
which  is,  to  make  elective  all  officers  of  the  State,  counties,  and  cities,  at  the 
shortest  period  which  the  convenience  of  the  public  will  permit. 

Offiox,  Teumb  of.— Official  terms  should  not  be  extended  beyond  the  time  clearly 
defined,  but  rather  shortened  by  implication,  if  necessary. 

1  Limited  and  qualified,  People  v.  Porter,  6  Oal.  28,  Doubted,  McEune  v.  Weller, 
11  Gal.  68,  64.  Distinguished,  Payne  v.  San  Francisco,  ante  126.  Approved  as  to 
failure  to  make  proclamation,  Dickey  v.  Hurlburt,  5  CaL  344. 
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[478]       *Appeal  from  the  Fourth  Judicial  District. 

This  action  was  brought  by  the  plaintiffs,  by  their  attorney- 
general,  upon  the  complaint  of  Stephen  B.  Harris,  against 
the  defendant,  and  avers  that  defendant  is  now,  and  has  been 
since  the  3d  September,  1851,  unlawfully  holding  and  exer- 
cising the  office  of  Mayor  of  the  city  of  San  Francisco.  That 
said  Harris  was,  on  the  3d  September  aforesaid,  duly  elected 
to  fill  the  said  office,  and  is  now  entitled  to  hold  and  occupy 
the  same,  and  had  qualified  as  required  by  law;  and  had  de- 
manded of  defendant  the  said  office,  with  the  books,  papers, 
etc.,  who  had  refused  to  yield  the  same,  etc.,  to  the  great  in- 
jury and  prejudice  of  the  people  of  the  State  and  of  said 
Harris,  and  prays  that  said  Brenham  may  be  ousted  from 
said  office,  and  that  said  Harris  may  be  declared  the  lawful 
incumbent,  and  invested  with  the  authority  and  duties  there- 
of, etc. 

The  defendant  denied  all  the  allegations  of  the  complaint, 
and  prayed  to  be  dssmissed;  and  for  his  costs,  etc. 

The  case  exhibits  the  following  facts: 

The  city  of  San  Francisco  was  first  incorporated  by  law  on 
the  15th  April,  1850.  The  act  of  incorporation  provided  that 
the  municipal  officers  should  be  elected  on  the  fourth  Monday 
of  April  in  each  year. 

On  the  15th  day  of  April,  1851,  an  act  was  passed  which 
repealed  the  above  act,  and  reincorporated  the  city.  By  the 
last  act  it  is  provided  that  the  first  election  for  officers  of  the 
city  should  be  held  on  the  fourth  Monday  of  April,  1851, 
and  thereafter  annually  at  the  general  election  for  State 
officers. 

The  election  for  State  officers  is  appointed  by  law  to  be 
held  on  the  first  Monday  in  September  of  each  year. 

At  the  charter  eleotion  held  on  the  fourth  Monday  of  April, 
1851,  the  defendant  was  elected  Mayor,  was  duly  qualified, 
and  went  into  the  possession  of  the  office,  and  the  discharge 
of  his  duties. 

At  the  general  election  for  State  officers  held  on  the  first 
Monday  in  September  following,  a  portion  of  the  qualified 
voters  of  the  said  city  claimed  the  right  to  vote,  and  did  vote, 
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for  the  municipal  officers  provided  for  in  the  act  of  15th 
April,  1851,  rechartering  the  said  city. 

*The  entire  number  of  votes  so  cast  for  Mayor  was  [479] 
1101,  all  of  which  were  given  to  the  relator. 

On  the  20th  of  September,  1851,  the  Clerk  of  the  County 
of  San  Francisco  issued  his  certificate  to  the  relator,  certify- 
ing his  election,  who,  on  the  22d  September,  took  the  oath  of 
office  as  required  by  law. 

On  the  24th  September,  1851,  the  relator  demanded  of  de- 
fendant the  said  office,  books,  papers,  etc.,  who  claimed  the 
same  in  virtue  of  his  election  and  qualification,  as  above 
stated,  and  still  claims  the  same,  and  holds  and  exercises  the 
functions  thereof,  and  who  refused  to  accede  to  the  demand 
of  the  relator,  and  still  refuses. 

It  was  admitted  that  defendant  was  duly  elected  at  the  said 
charter  election,  held  on  the  fourth  Monday  of  April,  and  was 
duly  qualified. 

And  it  was  also  admitted  that  no  eleotion  had  been  called 
by  the  Common  Council  of  the  city  in  September,  1851,  nor 
any  notice  given  of  such  election  by  the  said  Common  Coun- 
cil, as  required  by  the  city  charter  in  relation  to  charter  elec- 
tions. 

The  words  of  the  Act  of  1851,  bearing  upon  the  question 
in  dispute,  are  as  follows: 

Sec.  1  of  Art.  II. — "  For  the  government  of  said  city  there 
shall  be  elected  annually,  by  general  ticket,  the  following 
officers:  a  Mayor,"  etc. 

Sec.  5  of  the  same  article. — "The  first  general  election  for 
officers  under  this  charter  shall  be  held  on  the  fourth  Monday 
of  April,  1851,  and  thereafter  annually,  at  the  general  elec- 
tion for  State  officers." 

Sec.  16,  Art.  IV. — "The  officers  elected  under  this  charter 
shall  continue  in  office  for  one  year,  or  until  their  successors 
are  qualified." 

After  hearing  the  case,  the  District  Judge  decided  as  follows : 

The  complaint  in  this  case  alleges  in  substance  that  the  de- 
fendant is  now,  and  since  the  third  day  of  September  last 
has  been,  unlawfully  holding  the  office  of  Mayor  of  the  city 
of  San  Francisco,  to  which  office  the  relator,  Stephen  R. 
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Harris,  was  on  that  day  duly  elected,  and  prays  that  the  de- 
fendant may  be  ousted  from  said  office,  and  that  the 

[480]  relator  may  be  declared  *the  lawful  incumbent,  and 
invested  with  the  authority  and  duties  appertaining 

thereto. 
The  agreed  case  upon  which  the  cause  is  presented,  states : 

1.  That  at  the  general  election,  on  the  third  day  of  Sep- 
tember, 1851,  the  polls  were  regularly  opened  in  all  the  wards 
of  the  city  of  San  Francisco,  under  the  general  election  law. 

2.  That  a  portion  of  the  qualified  voters  of  the  city  claimed 
the  right  to  vote  for  the  municipal  officers,  provided  for  in  the 
charter. 

3.  That  the  entire  number  of  votes,  so  cast  for  the  office  of 
Mayor,  was  eleven  hundred  and  one,  all  of  which  were  cast 
for  Stephen  B.  Harris,  the  relator. 

4.  That  on  the  20th  of  September,  the  Clerk  of  the  County 
of  San  Francisco  counted  the  votes,  and  issued  a  certificate  to 
the  said  Harris,  certifying  his  election  to  the  office  of  Mayor 
and  that,  on  the  22d  day  of  September,  said  Harris  qualified, 
by  taking  the  oath  of  office. 

The  facts  then  being  thus  admitted,  the  questions  to  be  con- 
sidered arise  upon  the  construction  of  the  act,  reincorporat- 
ing the  city  of  San  Francisco,  passed  on  the  15th  day  of  April, 
1851. 

It  was  conceded  in  the  argument,  that  the  omission  by  the 
Common  Council  to  order  the  election,  and  to  give  public 
notice  thereof,  would  not  of  itself  vitiate  the  election. 

I  have  no  doubt  of  the  correctness  of  this  proposition. 
The  popular  will  cannot  be  defeated  by  such  a  neglect,  whether 
wilful  or  accidental,  on  the  part  of  the  Common  Council;  es- 
pecially when  the  time  and  place  of  holding  the  election  have 
been  already  fixed  by  law. 

But  it  is  by  no  means  clear,  that  such  order  and  notice  are 
required  at  all. 

The  fifth  section  of  the  second  article  of  the  charter  pro- 
vides, that  "the  first  general  election  for  officers,  under  this 
chartet,  shall  be  held  on  the  fourth  Monday  in  April,  1851, 
and  thereafter  annually,  at  the  general  election  of  State  officers" 

The  third  section  of  the  same  article  provides,  that  "all 
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vacancies,  except  as  hereinafter  provided,  shall  be  filled  by 
election,  in  such  manner  as  may  be  prescribed  by  ordi- 
nance," and  *by  the  fourth  section  it  is  made  '  *  the  duty  [481] 
of  the  Common  Council,  to  call  all  city  elections,  to 
designate  the  place  of  holding  the  same,  giving  at  least  ten 
days'  notice  thereof,  to  appoint  inspectors  of  election,  to  ex- 
amine the  returns,  and  declare  the  results,  and  to  determine 
contested  elections." 

I  am  inclined  to  the  opinion,  that  the  duty  of  the  Common 
Council  as  prescribed  in  section  four,  was  only  intended  to 
apply  to  such  special  elections  as  are  prescribed  by  section 
three,  and  to  the  first  general  election,  which  took  place  on 
the  fourth  day  of  April  last.  Because  the  law  has  fixed  the 
time  and  place  for  the  election  of  city  officers  in  future,  to 
be  at  the  general  election  of  State  officers;  and  it  seems  to  me, 
that  the  Legislature,  in  thus  fixing  the  time  and  place,  clearly 
intended  to  incorporate  the  State,  county,  and  city  elections, 
into  one  general  election,  with  one  board  of  judges,  who  should 
be  authorized  to  receive  the  votes  for  all  officers  to  be  chosen 
at  such  election. 

If,  therefore,  under  the  charter,  there  should  have  been  an 
election  for  the  office  of  Mayor  at  the  last  general  election, 
then  the  relator  is  legally  elected  to  that  office. 

Much  of  the  embarrassment  in  this  case  has  arisen  from  its 
having  been  assumed  by  both  parties  that  the  term  of  office 
of  the  Mayor  elected  in  April  last  would,  in  any  event,  be  a 
fraction  of  a  year,  the  relator  insisting  that  such  term  con- 
tinued only  till  the  general  election,  which  took  place  in  Sep- 
tember last,  whilst  the  defendant  contends  that  he  is  lawfully 
entitled  to  hold  the  office  for  the  full  term  of  the  year,  from 
the  time  of  his  election. 

Such,  indeed,  is  the  conclusion  at  which  I  have  arrived. 
It  will  be  observed  that  there  is  no  precise  time  fixed  by  the 
charter  for  the  commencement  or  termination  of  the  official 
year;  but  from  the  provision  for  holding  the  first  election  in 
April  last,  already  referred  to,  taken  in  connection  with  sec- 
tion 16  of  article  4,  which  provides,  "  that  the  officers  elected 
under  this  charter  shall  continue  in  office  for  one  year,  or 
until  their  successors  are  qualified,"  it  may  be  fairly  inferred 
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that  the  official  year  hereafter,  under  this  charter,  should  ter- 
minate on  the  fourth  Monday  of  April,  and  that  the  officers 
to  be  elected  at  each  general  election  in  September 
[482]  should  enter  upon  the  duties  of  their  offices  *on  the 
fourth  Monday  of  April,  and  that  the  officers  to  be 
elected  at  each  general  election  in  September  should  enter 
upon  the  duties  of  their  offices  on  the  fourth  Monday  of  April 
following. 

The  language  used  in  sec.  2  of  Art.  3,  "  that  both  Boards 
shall  assemble  on  the  first  Monday  after  their  election,"  taken 
in  connection  with  the  several  other  provisions  already  re- 
ferred to,  can  only  be  interpreted  to  mean,  that  they  are  to 
meet  on  the  first  Monday  after  the  term  for  which  they  shall 
have  been  elected  shall  commence. 

It  is  only  by  such  a  construction  that  complete  effect  can 
be  given  to  the  whole  charter;  and  it  produces  less  conflict 
than  any  other  construction  that  can  be  given  it. 

It  follows,  therefore,  that  the  defendant  is  legally  entitled 
to  hold  the  office  of  Mayor  until  the  fourth  Monday  of  April, 
1852,  at  which  time  the  relator's  term  of  office  will  commence. 

In  accordance  with  this  opinion,  the  District  Court  ordered 
judgment  to  be  entered  for  the  defendant,  from  which  plain- 
tiffs appealed. 


-,  for  Appellants. 


The  charter  provided  for  an  election  of  municipal  officers 
at  the  general  election  in  September  last. 

Section  5,  Art.  2,  of  the  charter  of  1851,  provides  that  the 
first  general  election  for  officers  shall  be  held  on  the  4th 
Monday  of  April,  1851,  and  thereafter  annually,  at  the  gene- 
ral election  for  State  officers. 

Here  are  two  distinct  provisions,  the  first  for  an  immediate 
election,  the  other  for  a  series  of  annual  elections.  The  term 
"  annually "  does  not  relate  to  the  first  provision  for  an  elec- 
tion in  April;  but  thereafter,  the  election  shall  be  had  at  the 
general  election  for  State  officers  annually.  In  ascertaining 
the  first  term,  therefore,  "  annually"  may  be  omitted  in  the 
section,  which  would  then  read,  "  the  first  election,  etc.,  shall 
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be  held  on  the  fourth  Monday  of  April,  1851,  and  thereafter 
at  the  general  election  for  State  officers." 

The  provision,  sec.  16,  Art.  4,  that  the  officers  elected,  etc., 
shall  continue  in  office  one  year,  or  until  their  successors  are 
qualified,  shows  the  understanding  of  the  Legislature  that 
the  first  term  was  not  for  a  year. 

*The  journals  of  the  House  and  Senate  show  that  a  [483] 
bill  passed  the  House,  and  was  lost  in  the  Senate, 
where  the  bill  originated,  to  extend  the  term  from  Septem- 
ber, 1851,  to  September,  1852.  If  the  meaning  of  the  sec- 
tion be  doubtful,  this  "co temporary  exposition"  ascertains 
it,  and  shows  that  it  was  well  understood  that  the  term  ended 
in  September,  and  also  that  the  Senate  refused  to  extend  it. 
(3  How.  564,  565;  1  Black.  60.) 

No  order  of  the  Council  was  necessary.  The  election  was 
provided  for  by  law;  the  time,  place,  and  inspectors  of  the 
general  elections  were  provided  for,  and  after  the  first  elec- 
tion, the  municipal  officers  were  directed  to  be  elected  at  the 
general  election,  that  is,  at  the  same  time,  place,  etc.,  and 
by  the  same  machinery.  The  Council,  therefore,  could  not 
supply  time,  place,  or  inspectors,  and  so  much  of  section 
fourth  of  the  charter  as  provides  for  the  appointment  of  time, 
place,  etc.,  in  relation  to  elections  by  the  Council,  must  be 
held  to  apply  to  such  special  city  elections  as  may  occur 
under  other  sections  of  the  charter,  filling  vacancies,  etc. 
(See  Charter,  Art.  2.) 

But  if  the  4th  sec,  Art.  2,  should  be  held  to  apply  in  these 
respects,  it  is  merely  directory.  (Rex  v.  Loxdale,  1  Burr.  447, 
per  Mansfield,  Justice.  "There  is  a  known  distinction  be- 
tween things  which  are  of  the  essence  of  the  act  to  be  done, 
and  things  which  are  not."  (See  Smith's  Stats.  679,  680,  681, 
€73;  7  Hill,  9;  12  Wend.  486;  11  lb.  605;  Smith,  671;  2 
Watts,  9;  8  Vera.  280,  390.) 

If  these  provisions  are  not  advisory,  then  the  Governor 
may  defeat  any  State  election — the  County  Judge  may  defeat 
any  county  election.  Either  may  secure  a  continuation  of 
office,  and  defeat  the  popular  will. 

The  election  determines  the  rights  of  the  person  elected. 
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(Rex  v.  Vice-Chancellor  of  Cambridge,  3  Burr.  1647-9;  Ex 
parte  Hiatt  et  al.,  3  ffill,  43,  47.) 

The  term  commences  on  the  first  Monday  after  the  election. 
(See  Art.  3,  p.  1,  of  the  charter.) 

McLean  and  Norton,  for  Respondent. 

By  the  charter,  the  general  elections  are  to  be  an- 
[484]  nual,  and  *the  one  for  1851  was  fixed  for  the  fourth 
Monday  of  April.  (Charter,  1851,  Art.  2,  sec.  15; 
Art.  4,  sec.  16.) 

This  is  in  conformity  to  the  policy  of  this  State,  and  of  all 
others,  in  relation  to  municipal  elections.  (Smith's  Com.  740,. 
sec.  622;  Char.  1850,  p.  224,  sec.  4;  p.  226,  sec.  19.) 

See  also  the  general  laws  for  incorporating  cities  and  towns, 
and  other  special  incorporations.  (Laws  of  1850,  91,  sec.  32, 
p.  128;  sec.  2,  p.  73;  sec.  21,  p.  121;  sec.  8,  p.  124;  sec.  21, 
p.  127;  sec.  21,  p.  134;  sec.  31.) 

Departure  from  this  general  policy  was  not  intended.  (6 
Barbour,  60.) 

The  construction  which  would  give  two  elections  in  the 
year  1851  would  occasion  great  collision  between  the  various 
provisions  of  the  charter.  (Char,  of  1851,  Art.  2,  sec.  1; 
Art.  4,  sec.  16.) 

The  word  "or"  in  sec.  16,  Art.  4,  is  synonymous  with  the 
word  " and"  and  is  so  used  in  the  legislation  of  this  State. 
(Laws  of  1850,  p.  124;  sec.  21,  p.  127;  sec.  21,  p.  134;  sec. 
2,  p.  85;  sec.  1,  p.  163;  sec.  3,  p.  226;  sec.  19;  Smith's  Com. 
751,  sec.  637.) 

The  Constitution,  giving  one  election  in  1851,  renders  all 
the  provisions  of  the  charter  harmonious,  and  gives  effect  to 
every  word  in  its  natural  meaning,  and  in  the  order  and  place 
in  which  it  occurs.  (Smith's  Com.  588,  sec.  419;  lb.  672, 
and  651,  sec.  508;  lb.  619,  sec.  465-6;  lb.  603,  sec.  442.) 

The  ordinary  meaning  of  the  word  "annually"  in  statutes 
is  not  a  measure  of  time,  but  successive  calendar  years. 
(Const.  California,  art.  4,  sec.  3;  Laws  of  1850,  64,  sec.  13; 
Laws  of  United  States,  vol.  1,  73,  sec.  1;  Revised  Stats,  of 
Mass.,  part  1,  ch.  15,  sees.  17,  18,  20-36;  ch.  11,  sec.  5;  ch. 
13,  sec.  40.) 
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The  word  "annually,"  in  sec.  5,  is,  by  the  word  "there- 
after," connected  with,  and  refers  to,  the  election  of  April, 
1851.  (Eevised  Stats  of  Mass.  101,  sec.  3;  lb.  127,  sec.  20; 
Smith's  Com.  711,  sec.  576;  Sacramento  City,  Laws  of  1850, 
p.  73,  sec.  21,  p.  79;  sec.  2.) 

The  word  "first,"  in  sec.  5,  establishes  the  election  of 
April,  1850,  as  one  of  the  annual  elections.    (See  pro- 
visions of  other  ^statutes;  Charter  of  1851,  art.  2,  sec.    [485] 
128;  Laws  of  1850,  206,  sec.  15,  p.  81;  sec.  123;  Law 
concerning  Offices,  1851,  sec.  14.) 

The  absence  of  any  express  or  incidental  provision,  indi- 
cating a  contrary  understanding  by  the  Legislature,  is  con- 
trolling in  favor  of  defendant's  construction.  (Laws  of  1850, 
91,  sec.  31,  32,  p.  128;  sec.  2,  p.  123-4;  sec.  20  and  21,  p. 
124;  sec.  21,  p.  134;  sec.  20,  21,  p.  97;  sec.  2,  p.  73;  sec.  21.) 

No  election  was  held  in  September,  1851.  The  Common 
Council  did  not  call  or  notify  an  election.  (Char.  1851,  sec. 
4,  art.  2;  5  Burr.  2681;  1  Adol.  and  Ellis,  878;  Eevised  Stats, 
of  Mass.  8,  1  ch.  15,  sees.  8,  17,  18;  6  Mit.  340;  Laws  of 

1850,  91,  sec.  32.) 

The  day  being  fixed  by  the  statute  does  not  affect  the  case. 
(2  Kent's  Com.  295;  Cowper,  538;  Election  Law  of  1850, 
101,  sec.  5  and  8.) 

The  argument  ex  necessitate,  has  no  application,  as  there  is 
an  effectual  remedy  by  mandamus.  (1  Barn,  and  Cress.  310; 
4  Burr.  2011;  8  East,  270;  6  T.  JR.  301;  Pr.  Act,  1851,  title 
12,  ch.  2.) 

If  the  action  of  the  Common  Council  could  be  dispensed 
with,  still  what  transpired  was  not  an  election.     (Charter, 

1851,  sec.  4,  67;  Election  Laws  of  1850,  p.  102,  sec.  17;  Gen- 
eral City  Incorporation  Law,  1860,  p.  91,  sec.  32.) 

If  the  relator  was  elected  in  September,  he  did  not  qualify 
within  the  time  required  by  law.  (Charter  of  1851,  art.  4, 
sec.  15;  20  Wend.  12;  1  Eevised  Stats,  of  New  York,  122, 
sec.  34;  9  New  Hamp.  624.) 

If  relator  was  duly  elected,  and  duly  qualified,  his  term  of 
office  does  not  commence  until  the  fourth  Monday  of  April 
next.    (Law  Concerning  Offices,  1851.) 
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Chief  Justice  Hastings  delivered  the  opinion  of  the  Court. 
Murray,  Justice,  concurred  with  the  Chief  Justice  in  his  con- 
clusion, but  for  different  reasons,  and  delivered  his  opinion 
in  conformity  to  his  views.     Lyons,  Justice,  dissented. 

Hastings,  Chief  Justice. — Three  propositions  are 
[486]   suggested  *relating  to  the  construction  of  the  charter 
of  the  city  of  San  Francisco,  regulating  the  election 
and  terms  of  the  officers  of  the  city: 

1.  That  the  election  should  have  been  holden  in  Septem- 
ber, 1851,  and  the  terms  of  the  officers  to  commence  in  April, 
1852. 

2.  That  the  first  election  having  been  holden  on  the  first 
Monday  of  April,  A.  D.  1851,  the  second  election  should  be 
postponed  until  the  September  general  election,  1852. 

3.  That  the  term  of  the  respondent  should  cease  at  the 
State  election  of  September,  A.D.  1851,  and  that  the  election 
of  the  relator,  as  his  successor,  was  legally  holden  at  that 
time. 

One  of  these  propositions  must  be  adopted,  and  we  shall 
adopt  that  which  would  naturally  produce  the  least  injury, 
and  best  harmonize  with  the  intention  of  the  Legislature,  and 
the  general  policy  of  the  State  Government,  relating  to  the 
terms  and  tenure  of  office. 

The  first  proposition  violates  section  2,  article  4,  of  the 
charter,  which  provides  that  both  boards  (of  Aldermen)  shall 
assemble  on  the  first  Monday  after  their  election,  and  would 
operate  an  injury  to  the  public  in  this,  that  they  would  be  de- 
prived of  the  services  of  officers,  who  would  usually  be  elected 
for  causes  influencing  the  minds  of  the  electors  at  the  time, 
which  might  not  exist  months  after,  and  a  wrong  upon  the 
officers  elect,  by  postponing  the  commencement  of  their  terms, 
until  the  first  Monday  of  April,  of  each  year. 
•  The  second  proposition  is  obnoxious  to  the  16th  section  of 
article  4,  which  provides  that  the  officers  elective  under  this 
charter  shall  continue  in  office  for  one  year,  or  until  their  suc- 
cessors are  qualified,  as  it  gives  the  respondent  a  term  of 
seventeen  months,  a  greater  term  than  any  of  his  successors, 
could  be  elected  to.    This  is  not  usual  in  the  incipient  organ- 
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ization  of  any  city  government,  and  suck  a  term  is  not  con- 
templated and  prescribed  by  the  charter. 

By  adopting  the  third  proposition,  it  is  difficult  to  perceive 
how  the  public  can  suffer  further  injury,  than  a  change  of 
officers  may  produce,  during  the  prosperous  administration  of 
the  affairs  of  the  city;  and  this  could  be  of  no  great  moment, 
provided  competent  successors  are  elected.  It  is  true  that 
this  construction  seems  to  conflict  with  the  16th  sec. 
referred  to,  and  the  ^general  policy  of  the  charter,  [487] 
which  contemplates  a  term  of  one  year,  and  but  one 
general  election  for  each  year,  and  curtails  the  term  of  the 
respondent  to  a  half  year;  but  the  term  of  one  year  is  not 
absolute.  It  may  be  limited  by  an  event  which  may  happen, 
viz.,  the  election  and  qualification  of  a  successor,  prior  to  the 
termination  of  the  term.  It  is  not  of  much  importance  to  in- 
terpret the  literal  meaning  of  the  word  annually,  or  of  the 
word  or;  the  actual  and  substantial  meaning  and  intention  of 
the  Legislature  is  to  be  sought  after,  and  we  know  of  no  better 
rule  than  to  follow  the  established  policy  of  the  State  Govern- 
ment, from  its  origin,  which  evidently  is  to  make  elective  all 
offices  of  the  State,  counties,  and  cities,  at  the  shortest  periods 
which  the  convenience  of  the  public  will  permit. 

Governed  by  this  policy,  we  should  not  extend  official  terms 
beyond  the  time  clearly  defined,  but  rather  by  implication,  if 
necessary,  shorten  the  duration  of  a  term,  than  prolong  it. 

Adopting  the  third  proposition,  the  first  official  year  in  the 
government  of  the  city  of  San  Francisco  should  have  closed 
at  the  September  general  election  for  1851,  and  the  second 
official  year  should  have  thereupon  commenced. 

This  would  give  the  respondent  a  fraction  of  a  year  for  his 
term,  and  not  one  full  term,  and  a  fraction  of  a  second. 

As  to  the  validity  of  the  election  of  the  relator,  we  are  of 
the  opinion  that  the  decision  of  the  Court  below  is  correct. 
He  received  a  majority  of  all  the  votes  cast,  at  an  election 
ordered  by  law;  and  the  means  of  bringing  about  the  elec- 
tion, and  irregularities  therein,  should  be  disregarded,  as  it  is 
to  be  presumed  that  all  of  the  electors  knew  the  law,  and  were 
not  prevented  from  voting  by  any  fraud  or  misconduct  on  the 
part  of  those  who  conducted  and  managed  the  election.    The 
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time  and  place  of  the  election  being  fixed  by  law,  it  may  have 
been  the  duty  of  the  Common  Council  to  give  notice  thereof; 
and  should  they  fail  to  do  so,  or  to  perform  any  other  duty 
required,  prior  to  the  election,  a  writ  of  mandamus  might 
issue  from  the  Courts  commanding  them  to  discharge  their 
duty :  but  this  would  not  afford  immediate  relief;  and  it  ought 
not  to  be  in  the  power  of  incumbents  in  office  to  prevent  the 

election  of  their  successors,  at  the  time  and  place  pre- 
[488]  scribed  by  law,  by  neglect  on  their  part.     *Unless  the 

election  of  the  relator  is  a  nullity,  he  acquired  a  right 
to  the  office,  which  should  be  protected.  So  much,  therefore, 
of  the  judgment  of  the  Court  below  declaring  the  election  of 
the  relator  to  be  valid  is  affirmed,  and  that  part  of  the  deci- 
sion of  the  Court  postponing  the  commencement  of  the  term 
until  the  first  Monday  of  April,  1852,  is  reversed,  and  the 
District  Court  is  ordered  to  enter  judgment  in  this  case  ac- 
cordingly. 

Murray,  Justice. — Although  I  concur  with  the  conclusions 
of  the  Chief  Justice,  I  have  been  led  to  them  by  a  somewhat 
different  train  of  reasoning,  and  desire  to  state  my  views  upon 
the  questions  arising  in  this  case. 

The  only  points  of  any  importance  for  our  decision  are,  1st, 
Does  the  City  Charter  provide  for  an  election  for  city  officers 
to  be  held  in  September,  1851,  at  the  general  election  for  State 
officers?  And  2d,  If  such  an  election  was  contemplated  and 
provided  for,  was  the  election  of  the  relator  valid  and  suffi- 
cient? Those  portions  of  the  charter  which  relate  to  the  time 
of  elections  and  the  term  of  office,  are  sec.  1st,  art.  2d,  which 
provides,  that  "there  shall  be  elected  annually,  by  general 
ticket,  a  Mayor,"  etc.  Sec.  16,  art.  4:  "The  officers  elected 
under  this  charter,  shall  continue  in  office  for  one  year,  or 
until  their  successors  are  elected  and  qualified."  And  sec.  5, 
art.  2:  "The  first  general  election  under  this  charter  for  city 
officers,  shall  be  held  on  the  fourth  Monday  of  April,  1851, 
and  thereafter  annually,  at  the  general  election  for  State 
officers."  Upon  the  construction  of  this  section  turns  the 
whole  case.  To  me  the  plain  and  obvious  meaning  of  this 
section  is,  that  there  shall  be  an  election  for  city  officers, 
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at  the  general  election  for  State  officers,  in  each  year,  com- 
mencing with  the  election  of  1851. 

There  is  no  difference  of  opinion  as  to  the  signification  of 
the  word  annually,  it  being  conceded  that  it  does  not  mean  a 
measure  of  time,  but  a  succession  of  calendar  years.  For  the 
purpose  of  giving  effect  and  operation  to  the  new  charter  as 
speedily  as  possible,  an  election  was  provided  for  the  fourth 
Monday  of  April,  1851;  and  thereafter,  elections  are  to  be 
holden  annually,  (or  in  each  year,)  at  the  general  election  for 
State  officers.  The  word  annually  does  not  relate  to  the  first 
election  of  April,  so  as  to  make  it  one  of  the  annual 
elections  contemplated  *by  the  charter.  There  are  two  [489] 
distinct  provisions  in  the  section,  one  providing  for  an 
immediate  election,  so  as  to  give  vitality  to  the  charter;  and 
the  other,  thereafter ',  for  a  series  of  annual  elections,  to  be 
held  at  the  time  of  the  general  election.  The  first  general 
election,  after  the  election  of  April,  1851,  was  the  election  of 
September,  1851,  at  which  time  city  officers  were  required  to 
be  chosen,  and  no  conflict  of  the  provisions  of  the  charter 
arises  from  this  construction. 

On  the  other  hand,  it  is  contended  that  the  election  of 
April  was  the  first  of  a  series  of  annual  elections  provided  by 
the  charter,  and  that  the  second  election  should  not  have 
been  held  until  1852.  It  is  said  that  it  is  the  uniform  policy 
of  the  Legislature  of  this  State,  as  well  as  of  other  States, 
to  create  annual  terms  for  municipal  officers;  and  that  a  pro- 
vision of  law  requiring  two  elections  in  one  year  would  be  a 
wide  departure  from  this  settled  policy,  resulting  in  great 
loss  and  inconvenience  to  the  public.  I  have  been  unable  to 
find  any  such  policy  expressed  in  the  acts  of  our  Legislature, 
and  as  far  as  anything  can  be  inferred  from  the  acts  them- 
selves, it  is  apparent  that  the  Legislature  has  endeavored  to 
limit  the  terms  of  all  officers  to  as  short  a  period  as  possible. 
At  least,  the  fact  that  the  Legislature  has  in  most  instances 
fixed  the  term  of  our  municipal  officers  for  one  year,  does  not 
prove,  or  raise  the  presumption,  on  a  fair  construction,  that 
they  did  not  in  this  instance  intend  to  limit  the  first  term  to 
five  months.  In  fact,  the  unsettled  and  uncertain  state  of 
things,  together  with  the  history  of  municipal  corporations 
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in  this  State,  raise  the  inference  that  the  Legislature  may 
have  regarded  the  inconvenience  of  frequent  elections  as  in- 
considerable, compared  with  the  benefits  to  be  attained. 

Neither  can  the  case  cited  of  the  Charter  of  Sacramento 
City  be  used  to  sustain  the  construction  contended  for  by  the 
appellees.  The  charter  provides  that  the  first  election  shall 
be  held  on  the  first  Monday  of  April,  1850,  and  after  the  first 
election,  elections  shall  be  held  in  May  of  each  year.  This 
would  require  all  municipal  officers  to  be  again  elected  in  one 
month.  This  was  a  mistake  of  the  Legislature,  and  unless 
corrected,  would  have  led  to  great  trouble  and  dispute;  but 
I  do  not  see  how  an  error  of  this  kind  can  be  consid- 
[490]  ered  as  a  precedent  settling  the  legislative  construc- 
tion of  this  case;  but,  on  examination,  I  find  that  the 
Legislature  passed  a  separate  act,  correcting  that  mistake, 
and  continuing  the  term  of  office  until  May,  1851;  so  that  if 
the  case  prove  anything,  it  is,  that  the  Legislature,  in  a  case 
similar  to  our  own,  thought  it  a  matter  of  sufficient  import- 
ance to  correct,  by  a  separate  act,  that  which  they  knew  to  be 
a  mistake. 

But  considering  that  the  construction  of  this  section  is 
doubtful,  there  is  no  better  way  of  arriving  at  the  intention 
of  the  Legislature  than  by  consulting  the  legislative  history 
of  the  bill.  After  the  passage  of  the  charter,  a  bill  was  in- 
troduced, and  passed  the  House,  so  amending  the  fifth  section 
of  the  2d  article  that  the  second  election  should  be  held  in 
1852.  This  bill  was  indefinitely  postponed  in  the  Senate. 
What  is  the  necessary  inference?  Can  it  be,  as  contended 
by  the  appellees,  that  the  matter  was  so  plain  as  to  need  no 
explanations,  and  therefore  the  Senate  refused  to  concur? 
Nothing  is  more  common  in  legislation  than  amendatory  and 
declaratory  acts.  If  there  were  such  grave  doubts  in  the 
House  as  to  the  meaning  of  this  section,  why  should  the 
Senate,  where  the  bill  originated,  if  they  had  understood  its 
meaning  to  be  the  same  as  that  given  by  the  House,  have  re- 
fused to  concur  and  rectify  the  mistake,  if  one  existed? — 
more  especially  as  the  Legislature  had,  on  a  former  occasion, 
and  in  a  similar  instance,  viz.,  that  of  Sacramento  City, 
deemed  it  of  sufficient  importance  to  correct  a  mistake  by  a 
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declaratory  act.  To  my  mind,  the  conclusion  is  inevitable, 
that  the  Senate  understood  that  the  first  term  of  office  ex- 
tended only  to  a  period  of  five  months,  that  the  charter  con- 
templated an  election  in  September,  1851,  and  that  they  were 
unwilling  to  alter  it.  If,  however,  I  am  mistaken  in  my  de- 
ductions from  this  action  of  the  Legislature,  I  hold  it  to  be 
a  proper  and  necessary  rule  of  construction  that  whenever 
there  is  a  question  whether  the  people  have  parted  with  a 
particular  right,  and  the  question  cannot  be  clearly  deter- 
mined from  the  grant  of  power  itself,  the  intendment  of  law 
must  be  in  favor  of  popular  rights;  and  this  rule,  if  a  proper 
one,  settles  the  first  part  in  favor  of  the  relator. 

If,  then,  the  election  for  city  officers  should  have  been  held 
at  the  general  election  in  September,  1851,  let  us  inquire  if 
the  election  of  the  relator  was  sufficient.  Upon  ex- 
amination, it  is  "apparent  that  the  Legislature  de-  [491] 
signed,  as  far  as  possible,  to  consolidate  all  elections, 
State,  county,  and  city,  into  one.  Section  6,  art.  3,  of  the 
charter  provides  that  all  provisions  of  law  regulating  elec- 
tions for  State  officers  shall  apply,  so  far  as  practicable,  to 
elections  under  this  charter.  The  general  election  law  pro- 
vides the  time,  place,  and  inspectors  for  the  election.  The 
Common  Council  have  no  right  to  alter  the  time,  place,  and 
inspectors,  so  provided  under  the  general  election  law,  and 
their  authority  under  the  4th  sec.  of  2d  art.  of  the  charter  to 
designate  the  place,  appoint  the  inspectors,  etc.,  can  only 
relate  to  elections  to  fill  vacancies,  and  such  special  elections 
as  the  law  may  direct. 

But  it  is  contended  that  there  was  no  notice  given  by  the 
Common  Council,  as  directed  by  sec.  4,  art.  2;  and  many  au- 
thorities are  cited  to  show  that  this  is  a  duty  incident  to  cor- 
porations, and  necessary  to  be  performed,  in  order  to  give 
validity  to  the  election.  There  is  a  wide  difference  between 
the  cases  cited  and  the  one  at  bar.  Here,  all  the  machinery 
of  an  election  was  provided — time,  place,  and  inspectors. 
The  case  of  the  election  by  the  Council  was  not  of  the  essence 
or  substance  of  the  election,  not  something  that  must  be  done, 
but  merely  directory;  and  no  neglect  of  their  officers  to  per 
form  a  mere  ministerial  act  would  defeat  the  right  of  the  people 
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to  elect  their  agents  or  officers.  If  a  different  rule  should  be 
holden,  then  the  Governor,  by  refusing  to  issue  his  procla- 
mation, or  the  Council,  by  refusing  to  give  the  notice  required 
by  law,  might  continue  themselves  in  office  beyond  the  term 
for  which  they  were  elected. 

It  is  said,  however,  that  the  proper  remedy  would  have  been 
by  mandamus,  to  compel  the  Common  Council  to  call  the 
election.  It  is  made  the  duty  of  the  Council  to  give  ten  days' 
notice  of  the  elections.  No  Court  could  presume  that  the 
Council  would  neglect  a  duty  imposed  by  law.  A  mandamus 
could  not  have  issued  until  the  time  of  calling  the  election 
would  have  gone  by;  so  that  if  there  is  anything  in  the  argu- 
ment, it  would  have  been  useless  and  unnecessary.  It  has 
long  been  a  settled  rule  of  law  and  practice  of  Courts  to  sus- 
tain elections  held  in  good  faith,  where  there  is  no  complaint 
of  surprise,  mistake,  or  fraud.  In  this  case,  all  the  substan- 
tial requirements  of  law  have  been  complied  with,  and 
[492]  no  fraud  is  alleged  or  proved.  It  is  hardly  *necessary 
to  say,  that  the  Court  cannot  regard  the  number  of 
votes  cast:  the  right  of  one  man  to  exercise  the  privilege  of  a 
vote  is  as  absolute  and  undeniable  as  that  of  thousands,  and 
he  is  entitled  to  the  results  arising  from  the  exercise  of  that 
right,  whether  the  community  at  large  think  proper  to  par- 
ticipate with  him  or  not. 

By  this  election,  the  rights  of  the  parties  were  determined, 
and  it  is  not  in  our  power  to  disturb  them. 

In  relation  to  the  failure  of  the  relator  to  qualify  within  ten 
days  after  the  election,  I  do  not  understand  that  there  is  any 
authority  whatever  to  show,  that  this  necessarily  vacates  the 
office;  this  provision  of  the  charter  is  merely  directory,  and 
has  always  been  held  as  such  by  other  Courts;  besides,  the 
inspectors  have  ten  days  in  which  to  make  their  return :  the 
agreed  case  shows  that  the  relator  qualified  within  ten  days 
after  the  return,  which  is  all  that  the  law  could  possibly  re- 
quire. Sec.  2,  art.  3,  requires  both  boards  of  Aldermen  to 
assemble  on  the  first  Monday  after  their  election,  and  fixes 
the  time  when  the  term  of  the  officer  elected  shall  commence. 
Upon  these  considerations,  I  am  of  opinion  that  the  second 
election  under  the  charter  should  have  been  holden  at  the 
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general  election  for  State  officers  in  September,  1851,  that 
the  relator  was  properly  elected  in  September  last,  and  that 
the  term  of  his  office  commenced  upon  the  Monday  following 
said  election. 

Lyons,  Justice. — This  action  is  brought  to  determine  the 
right  of  the  relator,  Harris,  to  the  office  of  Mayor  of  the  city 
of  San  Francisco.  No  question  is  made  as  to  the  right  of  the 
defendant  to  hold  the  office  by  virtue  of  his  election  in  April, 
1851,  until  a  successor  has  been  duly  elected  and  qualified, 
and  the  decision  of  this  case  therefore  depends  upon  the  right 
of  the  relator  as  such  successor.  In  behalf  of  the  relator,  it 
is  claimed  that  the  defendant's  term  of  office  expired  on  the 
third  day  of  September  last,  and  that  on  that  day  the  relator 
was  duly  elected  as  his  successor. 

The  city  of  San  Francisco  was  first  incorporated  by  a  law 
passed  on  the  15  th  day  of  April,  1850,  which  provided,  that 
the  officers  should  be  elected  on  the  fourth  Monday  of  April 
in  each  year.  On  the  15th  day  of  April,  1851,  a  new  act  of 
incorporation  was  passed,  and  the  former  charter  re- 
pealed. By  the  new  "charter,  is  is  provided  that  the  [493] 
officers  "shall  be  chosen  annually,"  and  that  the  first 
election  shall  be  held  on  the  fourth  Monday  of  Aprtl,  1851, 
and  thereafter  annually,  at  the  general  election  for  State 
officers.  The  election  for  State  officers  is  appointed  by  law 
to  be  held  on  the  first  Monday  of  September  of  each  year; 
and  the  first  and  principal  question  to  be  decided  is,  whether 
the  provisions  of  the  new  act  of  incorporation  required  two 
elections  for  city  officers  to  be  held  in  the  year  1851 — the  first 
on  the  fourth  Monday  of  April,  and  the  second  on  the  first 
Monday  of  September;  or  whether  it  provided  but  for  one 
election  in  that  year,  and  for  the  subsequent  annual  elections 
to  be  held  on  a  different  day  of  the  year.  There  are  but  three 
sections  of  the  charter  bearing  directly  upon  the  subject. 
Sec.  1,  of  art.  2,  is  as  follows:  "For  the  government  of  said 
city,  there  shall  be  elected  annually,  by  general  ticket,  the 
following  officers:  a  Mayor,"  etc.  Sec.  15th  of  the  same 
article  is  in  these  words:  "The  first  general  election  for 
officers  under  this  charter  shall  be  held  on  the  fourth  Monday 
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of  April,  1851,  and  thereafter  annually,  at  the  general  election 
for  State  officers.  No  election  shall  be  held  in  any  place 
where  intoxicating  liquors  are  vended."  Section  15th  of  art. 
4th,  runs  thus:  "The  officers  elected  under  this  charter  shall 
continue  in  office  for  one  year,  or,  until  their  successors  are 
qualified/'  etc.  The  obvious  meaning  of  these  provisions,  as 
they  appear  to  my  mind,  is  that  the  general  elections  under  the 
charter  are  to  be  held  once  in  each  year — the  one  for  1851  in 
the  month  of  April,  and  those  for  subsequent  years  at  the 
time  of  the  general  State  election.  But  it  is  urged  for  the 
relator  that  the  word  "annually"  does  not  determine  the 
second  election  to  be  in  the  year  after  the  first,  because  the 
day  of  the  second  election  would  not  be  exactly  a  year  after 
the  first.  This  would  be  so  if  we  consider  the  word  annually 
as  having  no  other  signification  than  the  recurrence  of  periods 
exactly  one  year  apart.  I  do  not  understand  that  to  be  the 
meaning  of  the  word.  If  it  were,  the  provisions  of  the  char- 
ter are  utterly  irreconcilable,  for  an  election  held  in  Septem- 
ber, either  in  the  same  year  with  the  April  election,  or  the 
year  thereafter,  would  not  be  annual  in  that  sense.  We  should 
therefore  be  obliged  to  construe  this  section  as  if  this 
[494]  word  was  not  in  it,  and  the  utmost  *result  would  be, 
that  the  section  might  so  be  read  as  to  allow  of  the 
second  election  in  the  same  year,  provided  such  an  intention 
is  expressed,  or  could  fairly  be  inferred,  from  other  parts  of 
the  charter.  But  no  such  intention  is  elsewhere  to  be  found: 
on  the  contrary,  both  the  other  sections  that  have  any  bear- 
ing upon  the  subject,  are  directly  adverse  to  the  intent  sought, 
and  they  must  both  be  deprived  of  their  natural  meaning  and 
effect  to  allow  of  such  construction  of  the  fifth  section. 

By  section  1,  of  article  2,  the  elections  are  to  be  annual: 
by  section  5,  the  April  election  of  1851,  is  designated  as  the 
first  of  these  elections:  by  section  16,  the  officers  are  to  hold 
for  one  year,  or  until  their  successors  are  qualified;  and  no- 
Avhere  in  the  charter  is  there  the  slightest  intimation  that  the 
elections  are  to  be  o/tener  than  once  a  year,  either  in  1851,  or 
any  other  year,  unless  it  be  found  in  the  possible  construction 
of  the  section  which  we  have  now  considered. 

The  suggestion  that  the  word  "or"  in  section  16,  indicated 
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that  the  officers  might  be  elected  for  less  than  one  year,  is 
without  force,  as  it  appears  to  have  been  copied  from  the  for- 
mer charter,  in  respect  to  which  no  such  suggestion  could 
apply,  and  the  same  word  is  used  by  the  Legislature,  in  va- 
rious other  acts  of  incorporation,  as  synonymous,  in  similar 
provisions,  with  the  word  "and."  But  there  is  no  occasion 
for  construing  the  word  "  annually"  out  of  section  fifth. ,  A 
very  common,  indeed  the  most  usual,  meaning  of  this  word 
in  statutes  is  to  designate  the  succession  of  calendar  years, 
and  not  the  exact  period  of  a  solar  year.  An  example  may  be 
found  in  the  constitution  of  this  State.  Article  IV.,  sec.  3, 
provides  that  the  members  of  Assembly  shall  be  chosen  an- 
nually; yet  the  day,  as  we  know,  after  having  been  once  fixed 
by  the  Legislature,  and  elections  held  accordingly,  was,  be- 
fore the  recurring  date,  changed  to  another  day.  Again,  by 
a  law  passed  in  1850,  (chap.  16,  sec.  13,)  it  is  enacted  "  that 
there  shall  be  paid  annually  out  of  the  general  fund,  to  the 
order  of  the  government,  a  sum  not  exceeding  five  thousand 
dollars,  to  defray  the  contingent  expenses  of  administering 
the  government  of  the  State."  It  will  not  be  assumed  that  if 
the  money  thus  appropriated  be  drawn  from  the  treasury  at 
other  than  the  regularly  recurring  periods  of  twelve 
months,  *the  law  wLl  be  violated.  By  section  17,  [495^ 
chapter  15,  of  the  Revised  Statutes  of  Massachusetts, 
it  is  enacted  "that  the  annual  town  elections  shall  be  held  in 
the  month  of  March  or  April,"  the  particular  day  of  either  of 
these  months  to  be  fixed  by  the  warrant  of  the  selectmen  in 
each  year. 

These  are  instances  in  which  the  words  annual  and  annu- 
ally are  employed  to  designate  successive  calendar  years,  in 
cases  where  at  the  same  time  it  is  contemplated  that  the  par- 
ticular periods  of  the  year  will  vary.  Moreover,  in  the  sec- 
tion under  consideration,  the  word  "annually"  is  connected 
by  the  word  "thereafter"  with  the  preceding  election  in  April. 
The  provision  is  not  that  there  shall  be  an  election  in  Sep- 
tember and  thereafter  annually,  but  in  April  and  thereafter 
annually. 

For  the  relator  it  is  further  said,  that  a  difference  may  be 
perceived  between  expressions  in  which  the  word  "annually" 
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should  precede  or  follow  the  word  "thereafter,"  that  is,  that 
after  mentioning  the  election  for  April,  1851,  the  Legislature, 
by  saying  "they  shall  be  held  'thereafter'  aunually  at  the  gen* 
oral  State  elections/'  separated  the  word  "annually"  from 
"April,  1851,"  and  intended  something  different  from  what 
would  have  been  expressed,  had  the  words  been  "in  April, 
1851,  and  annually  thereafter,  at  the  State  general  elections." 
On  the  other  hand,  it  is  said  for  the  defendants,  that  the 
word  "annually"  in  the  section  quoted,  in  order  to  sustain 
the  views  of  the  relator,  should  grammatically  have  been  con- 
nected in  one  phrase  with  the  succeeding  words,  so  as  to  read, 
"thereafter  annually  at  the  general  State  election,"  etc., 
whereas  it  is  separated  by  the  punctuation,  standing  by  itself, 
as  if  thrown  in  expressly  to  prohibit  the  holding  of  another 
election  in  the  same  year  with  the  one  already  fixed  for  the 
month  of  April.  Having  the  mind  preoccupied  with  the  pur* 
pose  of  discovering  a  particular  meaning,  it  may  be  possible 
to  catch  from  these  particulars  the  shadow  of  such  an  intent 
as  the  respective  parties  seem  to  perceive,  but  it  is  quite  tor> 
unsubstantial  to  form  the  basis  of  a  judicial  decision. 

In  interpreting  statutes,  "it  is  the  duty  of  the  Judge  to 
give  effect  to  the  expressed  sense  or  words  of  the  law,  in  the 
order  in  which  they  are  found  in  the  act,  and  according  to 
their  fair  and  ordinary  import  and  understanding." 
[496]  (Smith's  Com.  588.)  *The  words  in  section  5  have  an 
ordinary  import  and  understanding  in  the  order  in 
which  they  are  found  in  the  act,  and  the  plain  intendment  of 
the  enactment  is,  in  my  opinion,  that  the  first  election  should 
take  place  in  April,  1851,  and  in  each  year  after  1851,  at  the 
general  State  election. 

If  any  doubt  remained  as  to  the  propriety  of  this  construc- 
tion, it  would  be  removed  by  the  legislative  construction 
given  to  a  similar  provision  in  the  charter  of  the  city  of  Sac- 
ramento. The  construction  claimed  by  the  relator  is,  that 
after  the  election  in  April,  1851,  the  elections  are  to  take 
place  in  each  year  at  the  time  of  the  general  election,  and 
that  the  first  of  such  subsequent  elections  must  be  held  the 
first  time  a  general  State  election  occurs,  such  general  elec- 
tion having  been  fixed  by  law  for  September  in  the  same 

512 


Oct.  1851.]  The  People  v.  Bbenham.  497 

year.  By  the  charter  of  Sacramento  city,  it  is  provided  that 
the  first  election  should  take  place  on  the  first  Monday  of 
April,  1850,  and  that  after  the  first,  the  elections  should  be 
held  on  the  first  Monday  of  May  in  each  year,  by  which,  ac- 
cording to  the  construction  claimed  by  the  relator,  a  second 
election  would  be  required  in  one  month  after  the  first.  But 
the  provisions  of  the  same  charter,  that  other  officers  elected 
in  April,  1850,  should  hold  office  until  May,  1851,  show  clearly 
that  the  Legislature  understood  the  law  differently. 

Looking  beyond  the  law  itself,  to  find  an  interpretation  of 
its  meaning  from  the  motive  and  consequences  of  its  pro- 
visions, the  one  side  insists  that  a  postponement  of  the  elec- 
tion would  defer,  for  a  period,  the  exercise  of  the  important 
right  of  the  people  to  change  and  select  their  agents,  and 
therefore  the  Court  should  incline  against  such  construction. 
The  other  side  urges  that  the  occurrence  of  elections  for  all 
the  officers  of  a  city  twice  in  one  year  is  unprecedented,  and 
that  such  a  requirement  of  the  law  is  not  to  be  inferred  from 
a  possible  construction  of  one  of  its  sections,  but  should  have 
been  clearly  and  distinctly  expressed.  If  this  were  a  case 
in  which  it  became  necessary  to  seek  outside  the  law  itself 
for  a  guide  to  its  meaning,  I  should  have  no  hesitation  in 
adopting  the  latter  of  these  constructions.  A  provision  of 
law  which  should  require  all  the  officers  of  the  municipal 
corporation,  such  as  the  city  of  San  Francisco,  to  be  elected 
twice  in  the  same  year,  and  at  periods  less  than  five 
months  apart,  *would  certainly  be  a  wide  departure  [497] 
from  the  system  of  legislation  in  like  cases  in  this 
State,  and  it  is  believed  in  all  other  States  of  the  Union. 
The  attention  of  the  Court  has  not  been  drawn  to  any  such 
instances.  Such  a  law  might  occasion,  and  would  certainly 
contemplate,  a  change  not  only  of  the  officers  directly  ele- 
vated by  the  people,  but  of  all  the  other  appointees  of  the 
corporation;  so  that  all  the  agents  employed  in  administering 
the  important  and  multifarious  affairs  of  a  great  commercial 
city,  would  be  changed,  after  a  term  of  service  scarcely  long 
enough  to  make  them  familiar  with  the  duties  of  their  em- 
ployment. With  the  change  of  men,  would  follow  a  change 
of  measures,  and  the  evils  usually  attendant  upon  instability 
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and  fluctuation  in  public  concerns.  On  the  other  hand,  a 
simple  change  of  the  day  of  the  year  upon  which  an  annual 
election  shall  be  held  is  a  matter  of  comparatively  little  mo- 
ment, and  instances  of  such  change  are  of  frequent  occurrence 
in  legislation. 

At  the  date  of  the  passage  of  the  new  charter,  (April  15th, 
1851,)  the  day  of  the  annual  State  election  was  fixed  by  law 
for  the  first  Monday  of  October,  but  on  the  26th  of  April,  the 
day  was  changed  to  the  first  Monday  of  September.  It  does 
not  appear  that  there  was  any  direct  purpose  to  require  two 
elections  in  one  year,  nor  was  there  any  important  public  ob- 
ject to  be  effected  by  so  doing;  and  it  is  only  to  be  inferred 
from  the  policy  of  the  Legislature,  which  seems  to  have  been 
to  diminish  the  frequency  of  election  days,  by  requring  the 
local  elections,  heretofore  held  in  the  spring,  to  be  hereafter 
held  at  the  general  State  election  in  the  fall,  and  in  carrying 
out  this  policy,  two  elections  in  the  first  year  was  a  conse- 
quence incidentally  resulting  from  the  change  of  election  days. 
But  the  object  sought  to  be  accomplished  would  be  effected 
without  resorting  to  any  such  unusual  measure,  by  simply  de- 
ferring the  day  from  the  fourth  Monday  of  April,  1851,  to  the 
first  Monday  of  September,  1852.  This  would,  it  is  true,  ex- 
tend the  time  of  the  officers  elected  on  the  first-named  day,  a 
little  more  than  four  months,  a  circumstance  attended  by  no 
derangement  of  the  public  affairs,  nor,  as  it  would 
[498]  seem,  affecting  them  materially  in  any  respect;  *as 
those  officers  would  be  elected  with  reference  to  such 
extended  term.  No  privilege  or  right  of  the  electors  would 
be  taken  away,  or  curtailed.  Their  right  under  the  estab- 
lished policy,  is  to  select  their  agents  once  in  each  year,  and 
that  right  is  not  taken  away  or  diminished  in  value,  by  direct- 
ing it  to  be  exercised  at  a  different  season  of  the  year.  In 
short,  the  construction  of  the  new  charter,  as  contended  for 
by  the  relator,  would  occasion  an  unusual  deviation  from  the 
established  line  of  public  policy,  possibly  producing  serious 
derangement  and  injury  to  the  public  interests,  and  for  no 
adequate  object. 

It  was  further  shown  to  the  Court  on  the  argument,  by  the 
concurrence  of  counsel  for  both  parties,  that  eight  days  after 
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the  passage  of  the  new  charter,  and  five  days  before  the  first 
election  under  it,  a  law  was  introduced  into  the  Assembly, 
amending  section  five,  by  inserting  a  proviso,  "that  the 
second  election  should  not  be  held  until  1852,"  which  law 
passed  through  all  the  various  stages  of  legislation  in  the 
lower  House,  and  was  sent  to  the  Senate  the  same  day :  on 
the  third  day  thereafter,  its  consideration  in  the  latter  body 
was  indefinitely  postponed.  On  one  side  it  is  insisted  that 
this  was  an  attempt  to  procure  an  alteration  of  the  law,  which 
failed  in  the  Senate;  whilst  the  other  maintain  that  it  was  in- 
tended as  simply  an  explanatory  provision,  introduced  before 
any  election  had  been  held,  in  order  to  obviate  the  possibility 
of  any  question  arising  after  the  election  should  have  been 
decided.  I  think  the  latter  the  obvions  signification  of  this 
proceeding.  The  manner  of  its  passing  the  House  shows 
that  it  must  have  been  by  the  general  concurrence  of  the  whole 
body;  and  I  cannot  imagine  that  the  same  legislators  who  had 
so  recently  passed  a  law  providing  for  a  second  election  within 
about  four  months  of  the  former,  if  such  is  the  construction, 
should  in  such  a  manner  pass  a  law,  postponing  the  second 
election  sixteen  months  from  the  former.  The  only  proper 
inference  to  be  drawn  from  the  action  of  the  Senate  is,  that 
the  law  was  considered  sufficiently  explicit  without  the  amend- 
ment. It  is  not  to  be  supposed  of  a  legislative  body,  that  it 
would  purposely  leave  a  law  in  a  condition  to  give  rise  to  con- 
troversy and  litigation  as  to  its  meaning,  and  it  would 
be  an  extravagant  supposition,  that  *the  House  had  [499] 
originally  intended  a  different,  and  so  widely  a  differ- 
ent purpose,  as  to  the  time  of  the  two  elections,  and  without 
understanding  each  other's  meaning. 

This,  however,  is  not  a  case  in  which  it  is  allowable  to  look 
elsewhere  than  at  the  law  itself  to  ascertain  its  meaning.  It 
is  a  first  principle  of  law  upon  this  subject,  that  if  the  words 
of  a  law  express  clearly  the  sense  and  intention  of  the  law, 
we  must  hold  to  that.  (Smith's  Com.  219.)  In  this  case,  I 
think  the  sense  and  intention  of  the  law  are  clearly  expressed 
in  its  words,  and  that  the  second  election  was  provided  to  take 
place  at  the  general  election  for  State  officers,  in  the  year 
1852. 
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The  majority  of  the  Court  not  entertaining  these  views,  the 
other  controverted  points  may  be  examined.  First,  granting 
that  an  election  may  have  been  held,  was  there  such  an  elec- 
tion actually  held,  according  to  law?  Sec.  4,  art.  11,  of  char- 
ter, makes  it  the  duty  of  the  Common  Council  "to  call  all  city 
elections,  to  designate  the  place  of  holding  the  same,  giving 
at  least  ten  days'  notice  thereof,  to  appoint  inspectors  of  elec- 
tions, to  examine  the  returns,  and  decide  the  results,"  etc.  Iu 
this  case  the  Common  Council  omitted  to  perform  the  duty 
assigned  them.  No  call  or  notice  that  an  election  would  be 
held  was  published,  no  inspectors  appointed,  no  place  desig- 
nated. The  authority  to  hold  elections  under  the  charter  has 
its  source  in  the  call  by  the  Council:  the  circumstance  of  a 
day  having  been  designated  in  the  charter,  of  itself  determines 
nothing — the  words  are  simply  directory.  (2  Kent's  Com. 
2097.)  The  electors  look  to  the  call  of  the  Council,  as  the 
only  evidence  that  an  election  is  to  take  place;  and  the  hold- 
ing of  an  election  without  such  notice  would  have  the  effect 
to  entrap  the  corporators  into  an  omission  to  exercise  their 
rights;  and  such  was  its  manifest  effect  in  this  instance,  it 
being  conceded  that  not  more  than  one-fifth  of  the  legal  voters 
cast  their  ballots  for  the  municipal  officers,  although  they  were 
in  attendance  at  the  polls,  and  voted  for  State  and  county 
officers.  I  think  there  is  no  force  in  the  argument,  that  the 
Common  Council  might,  by  refusing  to  publish  the  call  for  an 
election,  maintain  themselves  in  office  longer  than  the  term 
for  which  they  were  elected.  The  law  affords  an  effect- 
[500]  ual  *remedy  against  such  usurpation,  and  the  Courts 
do  no  hesitate  to  interpose  their  authority.  (Bex  v. 
Mayor  of  Norwich,  1  Barn.  &  Ad.  310;  Bex  v.  Cambridge,  4 
Burr.  2011;  Bex  v.  Thetford,  8  East,  270;  Bex  v.  Mayor  of 
Grampond,  6  T.  B.  301;  Pr.  Act,  tit.  12,  chap.  2.) 

I  think  the  failure  to  comply  with  the  requirements  of  the 
charter,  fatal  to  the  validity  of  relator's  election. 

But  if  this  call  of  the  Council  could  be  dispensed  with, 
still  it  was  indispensably  necessary  that  inspectors  of  election 
duly  qualified,  authorized  to  receive  votes,  administer  oaths, 
and  determine  the  qualifications  of  voters,  should  have  been 
appointed.    No  such  inspectors  were  appointed,  either  by  the 
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Common  Council,  or  the  direct  action  of  the  people  on  the 
day  of  election,  according  to  the  provisions  of  law.  Whence 
did  the  county  inspectors,  who  undertook  to  receive  and  count 
the  votes  for  municipal  officers,  derive  their  authority  in  the 
premises?  Certainly  not  from  the  charter,  nor  directly  from 
the  people,  for  they  made  no  appointment  in  the  manner  pre- 
scribed in  the  general  election  law. 

In  order  to  give  validity  to  this  election,  it  seems  to  me  to 
be  necessary  to  distort  the  obvious  meaning  of  some  of  the 
words  of  the  charter,  and  entirely  to  expunge  others,  and 
sometimes  substituting  words  not  found  in  the  instrument. 
Thus  the  provision  that  the  election  shall  take  place  at  the 
general  election,  must  be  held,  not  merely  to  designate  the 
time  of  the  election,  but  the  place  and  the  officers  by  whom  it 
is  to  be  held,  and  the  provision  that  the  "  Common  Council 
shall  call  aU  city  elections,  designate  the  place  of  holding  the 
same/'  etc.,  etc.,  must  be  held  to  mean  not  all  elections,  but 
only  particular  elections,  viz.,  special  elections.  To  establish 
that  an  election  ought  to  have  taken  place  in  September,  1851, 
it  becomes  necessary,  in  my  opinion,  to  disregard  the  obvious 
meaning  of  the  chartep,  as  expressed  in  sec.  1-5,  art.  2,  and 
16,  art.  4;  and  in  order  to  establish  that  an  election  did  take 
place,  all  the  provisions  of  sec.  4,  art.  2,  must  be  kept  out  of 
view;  and  in  order  to  establish  the  right  of  the  relator  to  the 
office  he  claims,  sec.  15,  art.  4,  must  be  disregarded, 
that  section  declaring  "  that  any  person  ^elected  to  a  [501] 
city  office,  who  shall  fail  to  qualify  within  ten  days 
after  his  election,  his  office  shall  be  deemed  vacant."  I  can 
discover  no  authority  or  reason  thus  to  violate  express  and 
obvious  provisions  of  the  charter,  which  regulates  interests 
so  important  as  those  of  this  city,  or  defeats  the  action  of 
those  electors  who  had  at  the  preceding  election  legally  ap- 
pointed their  own  agents.  For  these  reasons,  I  dissent  from 
the  opinion  of  the  Court. 
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[502]  *THE  PEOPLE,  ex  rel.  W.  T.  BAKBOTJB,  v.  GOR- 
DON N.  MOTT,  Respondent. 

1  Elective  Office,  Appointment  to  Vacancy  Ef.— The  Legislature  having  created 
the  Tenth  Judicial  District,  and  not  having  appointed  a  Judge  therefor,  the  Gov- 
ernor, on  the  1st  Kay,  1851,  appointed  the  respondent,  who  was  duly  qualified. 
The  relator,  on  the  10th  October  thereafter,  received  a  commission  from  the 
Governor  as  Judge  of  said  District,  having  been  elected  by  the  people  at  the 
September  general  election  of  the  same  year,  and  was  duly  qualified.  The  rela- 
tor appeared  in  court  at  the  October  Term,  and  the  respondent  being  on  the 
bench,  claimed  his  right  to  exercise  the  duties  of  Judge  of  the  Court.  The  Court 
decided  that  he  had  no  such  right,  the  respondent  claiming  to  hold  under  his  ap- 
pointment and  commission  from  the  Governor  until  the  election  and  qualification 
of  a  District  Judge  in  September,  1862:  Held,  that  the  relator  is  rightfully  en- 
titled to  the  Baid  office. 

Appeal  from  the  Tenth  Judicial  District. 

This  case  was  submitted  to  the  Supreme  Court  upon  a  state- 
ment of  facts  agreed  upon,  which,  so  far  as  they  are  material, 
are  as  follows: 

William  T.  Barbour  and  Gordon  N.  Mott  both  held  com- 
missions from  the  Governor  of  the  State  of  California,  for 
the  office  of  District  Judge  of  the  Tenth  Judicial  District. 

On  the  28th  July,  A.  D.  1851,  the  Governor  issued  his 
proclamation,  as  required  by  law,  designating  certain  offices 
to  be  filled  at  the  general  election  to  be  held  on  the  first 
Wednesday  in  September,  (the  3d,)  1851,  and  stating,  among 
other  things,  that  a  District  Judge,  in  the  place  of  Gordon 
N.  Mott,  would  be  chosen  by  election  in  the  Tenth  Judicial 
District,  by  the  qualified  electors  of  said  District,  composed 
of  the  counties  of  Tuba,  Nevada,  and  Sutter. 

In  pursuance  of  this  proclamation,  and  the  election  held 
on  the  3d  day  of  September,  1851,  the  qualified  electors  in 
the  said  District  voted  for  different  persons  for  that  office, 
and  William  T.  Barbour  received  a  majority  of  their  votes, 
as  polled,  and  a  certificate  of  his  having  duly  received  such 
majority  was  transmitted  to  the  Secretary  of  the  State;  and 


1  Office,  appointment  to  fill  vacancy  distinguished,  People  v.  Mhmer,  7  GaL  523; 
Weeks  v.  Gamble,  18  Pla.  18.  Vacancy,  how  created,  cited  in  dissenting  opinion  of 
Field,  J.,  People  v.  Whitman,  10  CaL  49.  Distinguished,  People  ».  Tiltan,  87  CaL 
620. 
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on  the  3d  day  of  October  instant,  the  Governor  of  the 
State  issued  a  commission  in  due  form  to  *the  said  [603] 
William  T.  Barbour,  as  Judge  of  the  Tenth  Judicial 
District  of  the  State. 

On  the  9th  day  of  October  instant,  the  said  William  T. 
Barbour  duly  took  the  constitutional  oath  of  office,  which  was 
endorsed  on  his  commission,  and  a  copy  of  which  is  filed  in 
the  office  of  the  Secretary  of  State. 

On  the  10th  day  of  October  instant,  the  said  William  T. 
Barbour,  having  been  commissioned  and  qualified  as  afore- 
said, appeared  in  the  District  Court  of  the  Tenth  Judicial 
District,  sitting  in  the  county  of  Yuba,  and  wherein  the  said 
Gordon  N.  Mott  was  presiding  at  the  time,  when  the  follow- 
ing proceedings  took  place : 

"This  day  came  William  T.  Barbour,  and  in  open  Court 
produced  his  commission  from  the  Governor  of  the  State  of 
California,  as  Judge  of  the  Tenth  Judicial  District  of  the 
State,  and  demanded,  by  virtue  of  his  election,  by  the  qualified 
Voters  of  the  said  district,  at  the  last  general  election,  held  in 
said  District  on  the  3d  of  September,  1861,  and  his  commis- 
sion as  aforesaid,  upon  which  was  endorsed  a  certificate  of 
his  having  duly  taken  the  constitutional  oath  of  office,  to 
enter  upon  the  discharge  of  the  duties  of  said  office;  and  the 
Court  being  sufficiently  advised  of  and  concerning  the  prem- 
ises, considers  the  said  William  T.  Barbour  as  not  entitled  to 
said  office,  and  refuses  to  permit  him  to  take  upon  himself  the 
exercise  of  the  duties  and  powers  of  the  Judge  of  the  Court 
To  which  decision  the  said  W.  T.  Barbour  excepted,  and  by  the 
agreement  of  the  parties,  the  legal  questions  at  issue  between 
the  said  Barbour  and  G.  N.  Mott  are  referred  to  the  Supreme 
Court  for  its  adjudication,  for  which  purpose  this  Court  is 
ordered  to  be  adjourned  until  the  3d  Monday  of  October, 
1851,  without  prejudice  to  parties."  , 

Gordon  N.  Mott  received  his  commission  as  Judge  of  the 
Tenth  Judicial  District  from  the  Governor,  there  being  a 
vacancy  in  the  office  of  Judge  of  that  District,  upon  receiving 
which  he  duly  took  the  constitutional  oath  of  office,  which 
was  endorsed  on  said  commission,  a  copy  of  which  was  filed 
in  the  office  of  the  Secretary  of  State,  and  has  acted  as  Judge 
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of  said  Judicial  District,  under  his  commission,  ever  since 
the  1st  day  of  May,  1851;  and  he  claims  and  insists  that  he  is 
by  the  Constitution  of  this  State  invested  with  and  en- 
[504]  titled  to  hold  his  office  as  District  Judge  of  *this  Dis- 
trict until  the  election  and  subsequent  qualification  of 
a  District  Judge  in  the  year  1852;  and  admitting  the  allega- 
tions of  W.  T.  Barbour  to  be  true,  G.  N.  Mott  insists  that 
said  Barbour  is  not  entitled  to  the  office  which  he  claims. 

The  above  facts  were  submitted  by  the  parties  to  the  Su- 
preme Court,  waiving  all  informalities,  and  praying  an  early 
decision. 
No  briefs  accompany  the  record. 

Hastings,  Chief  Justice,  delivered  the  opinion  of  the  Court 
as  follows : 

This  <iase  is  brought  here  informally  upon  an  agreed  state- 
ment of  facts,  in  substance  as  follows : 

The  Legislature  at  its  last  session  having  created  the  Tenth 
Judicial  District,  and  not  having  appointed  a  Judge  therefor* 
the  Governor,  on  the  1st  day  of  May  last,  issued  a  commis- 
sion to  the  respondent,  who  was  duly  qualified,  as  required  by 
law.  That  the  relator,  on  the  10th  day  of  October  last,  re- 
ceived a  commission  from  the  Governor  as  Judge  of  said  Dis- 
trict, having  been  elected  by  the  people  at  the  September 
general  election,  and  was  duly  qualified  by  taking  the  consti- 
tutional oath  of  office.  That  the  relator  having  appeared  in 
Court,  the  respondent  then  being  on  the  bench,  claimed  the 
right  to  exercise  the  duties  of  Judge  of  the  Court.  The 
Court  decided  that  he  had  not  such  right,  and  adjourned  until 
the  3d  Monday  of  October,  for  the  purpose  of  obtaining  the 
decision  of  this  Court  upon  the  right  set  up  by  the  relator. 
,  The  office  of  District  Judge  is  usually  termed  a  constitu- 
tional office,  as  distinguished  from  those  offices  which  are 
created  by  the  Legislature.  It  is  an  office  whose  term  is  fixed 
by  the  Constitution,  and  it  is  not  in  the  power  of  the  Legis- 
lature to  abridge  or  in  any  manner  impair  its  functions. 

Nor  can  the  Legislature  supply  a  vacancy  in  it  at  any  time, 
iu  any  manner  contrary  to  the  plain  meaning  and  intent  of  the 
provisions  of  the  Constitution. 
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Art.  6th,  sec.  5th,  creates  two  terms,  of  different  duration, 
the  first  for  two  years,  and  the  second  and  all  succeeding . 
terms  for  six  years.     The  first  was  merely  provisional 
and  temporary,  the  *second  and  all  future  terms  per-  [505] 
manent,  and  the  office  ever  thereafter  elective. 

The  District  Judge  for  the  first  term  was  to  be  "appointed 
by  the  joint  vote  of  the  Legislature  at  the  first  meeting." 
This  is  the  only  instance  in  which  the  Legislature  can  exer- 
cise the  power  of  appointment  of  a  District  Judge,  and  seems 
to  have  been  conferred  upon  that  body  in  the  one  instance, 
on  account  of  the  inconvenience  and  delay  attending  an  elec- 
tion of  the  people  on  the  primary  organization  of  the  several 
departments  of  the  State  government.  In  case  of  a  vacancy 
happening  after  the  first  session,  section  8th,  article  5th,  pro- 
vides, not  that  the  Legislature  shall  appoint,  but  that  the 
Governor  shall  have  power  to  fill  such  vacancy,  by  granting 
a  commission,  which  shall  expire  at  the  end  of  the  next  ses- 
sion of  the  Legislature,  or  at  the  next  election  of  the  people. 
If  the  appointment  of  the  District  Judge  could  not  be  made 
by  the  Legislature,  why  is  the  commission  to  expire  at  the 
close  of  its  session? 

The  object  of  this  clause  seems  to  be,  to  enable  the  Legis- 
lature to  make  the  appointment,  if  it  be  the  duty  of  that  body 
to  do  so,  by  the  Constitution  or  laws,  or  to  enact  laws  for  this 
purpose,  provided  the  people  could  not  otherwise  elect,  but  if 
they  could  elect,  then  the  commission  is  limited  to  the  period 
of  an  election,  and  not  by  the  end  of  a  session  of  the  Legis- 
lature. The  8th  section  referred  to,  does  not  authorize  the 
executive  to  supply  the  vacancy  for  the  term.  It  contemplates 
that  either  the  Legislature  or  the  people  shall  supply  the 
balance  of  the  unexpired  term*  The  statute  which  we  are 
now  called  upon  to  pronounce  unconstitutional  and  void  is 
one  of  the  laws  providing  for  filling  a  vacancy  in  an  office 
made  elective. 

The  Constitution  not  authorizing  the  executive  to  fill  the 
vacancy  to  the  end  of  the  term,  this  power  must  be  exercised 
by  the  people  or  the  Legislature.  The  Legislature,  if  pos- 
sessing such  power,  have  conferred  it  upon  the  people  by  this 
statute,  and  it  will  not  be  questioned  that  if  the  Constitution 
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had  been  silent  npon  the  mode  of  appointment  to  office,  the 
Legislature  could  delegate  the  power  to  the  people  to  elect  to 
every  office,  judicial  and  civil.  It  is  contended  that 
[506]  the  executive  appointment  should  "continue  to  the  end 
of  the  term.  This  is  not  the  language  of  the  instru- 
ment, and  must  only  be  supported  by  inference. 

And  we  will  not  by  implication  confer  that  power  upon  the 
executive  which  is  so  repugnant  to  the  spirit  and  policy  of  the 
Constitution. 

The  words  "  next  election  by  the  people/'  the  Legislature 
has  construed  to  mean,  the  next  election  after  the  vacancy 
happens.  We  see  no  reason  to  believe  that  any  other  was  in- 
tended. If  the  next  general  judicial  election  was  intended 
for  District  Judges,  it  would  so  have  been  expressed.  In 
support  of  the  present  statutes,  we  do  not  deem  it  necessary  to 
cite  authorities  to  the  principle,  that  before  a  law  can  be  held 
unconstitutional,  it  must  be  clearly  repugnant  to  the  Consti- 
tution, nor  to  the  point,  that  if  the  meaning  of  a  constitution 
be  doubtful,  its  general  spirit  and  policy  shall  govern. 

We  think  the  relator,  W.  T.  Barbour,  is  rightfully  entitled 
to  the  office  of  District  Judge  of  the  Tenth  Judicial  District 
for  the  remainder  of  the  present  term  of  District  Judges  of 
this  State. 
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ABANDONMENT. 
See  Evidence,  6. 

ABATEMENT. 
See  Pleading,  19. 

ACCOUNTS. 
See  ImzBBBT,  2, 3, 4;  Mobtoagx,  8. 

ACTIONS. 

1.  Aonoif  fob  Rest.— Indebitatofl  assumpsit  for  rent  will  not  lie  in  favor  of  a 
stranger  for  the  purpose  of  trying  his  title;  or  by  one  of  two  litigant  parties 
claiming  the  land:  this  action  depending  not  upon  the  validity  of  plaintiff's  title, 
but  upon  a  contract  express  or  implied.    Sampson  v.  Shaffer,  196. 

2.  Idem,  Allegations  Material.— The  allegation  that  the  use  and  occupation  of  tie 
lot  in  question  was  at  the  request  of  defendant,  and  by  the  permission  of  plain- 
tiff, was  the  allegation  of  a  contract;  and  this  plaintiff  is  bound  to  establish,  to 
enable  him  to  succeed.    lb. 

8.  Action  fob  Use  and  Occupation.— No  action  for  use  ano^occupation  will  lie,  where 
possession  is  adverse  and  tortious,  for  such  possession  excludes  the  idea  of  a  con- 
tract, which  m  aU  <5ases  of  this  action,  must  be  lb. 

4.  Action  fob  Use  and  Occupation.— The  right  to  recover  for  use  and  occupation 
is  founded  alone  on  contract.    &  Conner  v.  Corbitt,  370. 

5.  Action  against  Factob,  Waiver  of  Tort.— A  plaintiff  has  a  right  to  waive  a  tort, 
as  against  factors,  and  to  bring  his  action  to  compel  them  to  account,  and  for  the 
net  proceeds  arising  from  the  sales.    Lubert  v.  Chauviteau,  458. 

6.  Fobkb  of  AcnoN8.— The  distinction  in  the  form  of  actions  ex  delicto  and  ex  con- 
tractu  was  abolished  by  statute,  but  the  general  principles  which  govern  such  ac- 
tions are  retained.    lb. 

7.  Joint  Action.— Where  a  suit  is  brought  upon  a  bill  of  lading  made  to  the  plaintiff 
jointly  with  another,  the  plaintiff  has  no  separate  cause  of  action.  Mayo  v. 
Skmintry,  465. 

Bee  Attobnet  and  Counsel,  1;  Cebtiobabi,  1, 2;  Consignob  and  Consignee,  1;  Ex- 
ecution, 2;  Pkbbt,  1;  Gaming,  1, 5;  Gabnibhee,  2;  Mobtgage,  8;  Nuibance,  11; 
Pabtnebshd?,  1, 8;  Plsading,  9;  Pbohxssoby  Notes,  2;  Public  Lards,  2;  Pub- 
mo  Offices;  Set-Off,  1. 

ACT  OF  CONGBE88. 

See  Public  Lands,  1,  6. 

525 


INDEX. 


ADMISSION. 

1.  Abmuhoib  of  Pasty  Conclusive.— Where  one  of  the  issues  was  the  oondition  of 
the  goods  (hops)  in  question  when  they  left  New  York,  and  defendant  had  ad- 
mitted on  the  trial  that "  if  merchantable  when  they  left  New  York,  he  made  no 
claim:"  Held,  that  he  waa  concluded  by  this  admission.    Burritt  v.  Gibson,  896. 
flee  Obouzcal  Law,  1;  Estofpsl,  3,  5;  Fraud. 

AFFIDAVIT. 
Bee  Oosts,  1,  8, 5;  New  Trial,  8;  Plage  or  Trial,  4,  5. 

ALCALDE  GRANTS. 
See  Pueblo  Lands,  4,  7, 11, 18, 14. 

AMENDMENT. 

1.  Variance,  AMMMfw-n  xo  Pleadim©*.— Where  the  proof  does  not  sustain  the  al- 
legations of  the  hill,  and  where  by  the  proof,  the  complainant  would  he  entitled 
to  relief  in  a  court  of  equity,  if  his  pleadings  had  been  properly  framed,  an 
amendment  should  be  allowed  or  directed,  to  conform  the  pleadings  to  the  facts 
which  ought  to  be  in  issue,  in  order  to  enable  the  Court  to  decree  fully  on  the 
merits;  and  whenever  this  is  not  done,  it  is  error.    ConnaMey  v.  Peck,  75. 

2.  Amendment  of  Judgment,  when  Erroneous.— The  defendant  was  sued  and 
served  by  the  name  of  George  Mott,  and  judgment  entered  against  him  by  the 
same  name;  afterwards,  and  without  notice  to  defendant,  the  plaintiff,  on  his  own 
motion,  obtained  an  order  from  the  Court  to  amend  the  Judgment,  by  altering 
the  name  of  George  to  Gordon.   Held,  that  this  was  error.    McKaUy  v.  Mott,  235. 

See  Appeal,  17;  Costs,  1,  4;  Courts,  6, 8;  Verdict,  1, 2. 

AN8WEB. 
See  Pleading,  18, 15. 

APPEAL. 

1 .  Appeal,  when  it  Lbs.— Under  the  act  regulating  appeals,  passed  26th  April,  1851, 
an  appeal  lies  from  every  order  and  decision  of  an  inferior  court,  which  affects 
a  substantial  right.    Burgoyne  t.  Perry,  50. 

2.  Idem  to  Demurrer.— An  appeal  to  a  demurrer  for  want  of  proper  parties,  is  there- 
fore good  where  it  is  determined  by  the  Court  that  a  substantial  right  is  affected 
by  the  omission  to  join  such  party.    lb. 

8.  Appeal,  Error  must  Appear.— The  appellate  court  will  not  disturb  the  order  of 
an  inferior  court  in  granting  or  refusing  a  new  trial,  unless  manifest  error  shall 
appear.    BartiMt  v.  Hoyden,  55. 

4.  Ferry  License,  Appeal  prom  Order  of  Court  of  Sessions.— The  21st  sec.  of 
the  act  of  March  18th,  1850,  gives  to  any  person  who  shall  be  aggrieved  by  the 
order  of  the  Court  of  Sessions,  granting  a  license  to  establish  a  ferry,  the  right  to 
appeal  from  the  same  to  the  District  Court,  on  giving  bond  within  thirty  days, 
etc.,  upon  which  appeal  "further  proceedings  shaU  be  had.  and  judgment  ren- 
dered  thereon,  as  in  oUier  cases  of  appeal."    Webb  v.  Sanson,  65. 

5.  Idem,  Judgment  op  District  CorRT  Conclusive.— No  appeal  from  the  decision 
of  the  District  Court  has  been  provided  in  such  cases  by  law,  and  unless  the  party 
can  bring  himself  within  the  constitutional  provision,  the  judgment  of  the  Dis- 
trict Court  is  final  and  conclusive.    Pi. 
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0.  Appeal,  when  it  dobs  wot  Lie.— This  Court  cannot  review  such  deoiflion  of  the 
District  Court.  Whether  its  decision,  or  the  appeal  from  the  Court  of  Sessions, 
was  proper  or  not,  can  make  no  difference:  this  Court  is  bound  to  suppose  it  was 
correct.    lb. 

7.  Judgment,  Presumptions.— Where  judgment  was  entered  upon  a  default  for 
$124  75,  and  it  did  not  appear  that  any  testimony  had  been  heard,  the  presump- 
tion that  a  judicial  officer  has  acted  regularly,  was  held  to  apply  to  the  case,  and 
nothing  appearing  to  the  contrary,  this  Court  will  presume  that  the  Judge  had 
informed  himself  as  to  the  matter  of  complaint,  in  a  proper  and  regular  manner 
and  such  judgment  will  be  affirmed.    Crane  v.  Brannan,  192. 

8.  Appeal,  Stipulation  when  Disregarded.— Where  a  written  stipulation  is  filed 
by  the  parties  in  the  Court  below,  to  govern  the  proceedings  there,  but  has  not 
been  brought  to  the  notice  of  the  Court  for  its  adjudication,  the  appellate  Court 
will  not  regard  it.    Clarke  v.  Forihay,  290. 

9.  Stipulation  Disregarded,  Remedy.— If  the  appellant  has  been  injured  by  a  dis- 
regard of  the  stipulation,  his  remedy  must  first  be  sought  in  the  Court  in  which  it 
was  filed,  or  in  some  Court  of  original  jurisdiction.    lb. 

10.  Appeal  from  Order,  when  will  not  Lib.— An  appeal  will  not  lie  from  an  order 
of  Court,  refusing  to  set  aside  a  former  order.  Such  order  is  merely  negative,  a 
refusal  to  disturb  the  first  decision.  It  is  that,  the  former  decision,  which  is  the 
subject  of  complaint,  and  not  the  refusal  to  alter  it.    Henly  v.  Hastings,  341. 

11.  Appeal  from  Order,  when  will  not  Lie.— An  appeal  will  not  lie  from  au  order 
of  Court  refusing  to  set  aside  an  interlocutory  judgment.  It  should  be  taken 
upon  the  order  itself.    Stearns  v.  Marvin,  376. 

13.  District  Court  not  Appellate.— The  District  Court  has  no  appellate  power. 
People  v.  Peralta,  379. 

18.  District  Court  has  no  Appellate  Power.— So  much  of  the  act  of  theLegisla- 
ture  as  provides  for  appeals  to  the  District  Court  is  unconstitutional  and  void. 
Caulfield  v.  Hudson,  889. 

14.  New  Trial,  Granting  or  Refusing}  in  Discretion.— Refusing  or  granting  a  new 
trial  will  not  be  disturbed,  except  where  there  is  a  gross  abuse  of  discretion.  Nor 
where  the  decision  of  the  Court  is  upon  bare  questions  of  fact.  Speck  v.  Hoyt, 
413. 

15.  Appeal,  Bevtew  of  Order  Granting  New  Trial.— Where  the  question  of 
law  was  adverse  to  the  verdict,  and  the  Court  might  well  have  granted  a  nonsuit, 
or  instructed  the  jury  to  find  for  the  other  party,  a  new  trial  should  have  been 
granted;  and  the  refusal  to  do  so  was  such  an  improper  use  of  its  discretion  as 
calls  for  the  exercise  of  the  revisory  power  of  this  Court.    lb. 

16.  Appeal  from  Judgment  of  Court  of  First  Instance. — Where  the  action  in 
the  District  Court  was  founded  upon  a  judgment  in  the  Court  of  First  Instance, 
and  an  appeal  was  taken  from  the  judgment  of  the  District  Court,  the  record  of 
the  Court  of  Firat  Instance  was  brought  up  by  certiorari  to  this  Court,  and  the 
judgment  was  found  invalid.  The  judgment  of  the  District  Court  was  reversed, 
and  the  case  remanded.    Parsons  v.  Davis,  421. 

17.  Amendment,  after  Appeal.— The  case  sent  back,  with  leave  to  plaintiff  to  amend 
his  declaration,  and  to  the  defendant  to  answer  over.    Monti/tori  v.  Bngels,  431. 

18  Judgment,  Validity  of.— A  judgment  which  is  right  will  not  be  reversed  because 
it  is  rendered  upon  a  wrong  reason.    Helm  v.  Dumars,  454. 
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19.  Ddjtbiot  Court  bab  ho  Affellate  Poweb.— No  appellate  power  belongs  to  the 
District  Court.    Hernandes  v.  Simon,  464. 

20.  Appeal,  Retebsal  fob  Insufficient  Findings.— Process  issued  against  several  de- 
fendants, bat  one  of  whom  appeared:  no  default  was  taken  as  to  the  others,  and  a 
joint  judgment  was  rendered  against  all.  And  there  being  no  sufficient  finding  of 
the  facts  and  conclusions  of  law  to  sustain  the  judgment,  the  verdict  being  general, 
the  judgment  was  reversed.    JSstetl.  v.  CItenery,  467. 

See  Costs,  8;  Coubts,  10;  Damages,  8;  Ebbob,  1-3;  Bemititiub;  Statement;  Sum- 
mons, 4,  5;  Witness,  8. 

ARBITRATION  AND  AWARD. 

1.  Abbtxbatiqn,  Effect  of  Submission.— When  parties  submit  to  an  arbitrator,  they 
are  presumed  to  know  that  his  award  will  be  final,  and  they  must  be  required  to 
exercise  due  diligence  in  procuring  the  evidence  upon  which  to  base  a  proper 
award.    Jfonft/teri  v.  £ngels,  431. 

See  Rxfmbengb. 

ARREST. 

1.  Questions  of  Fact  how  Decided.— On  a  rule  to  show  cause  why  the  arrest 
of  a  party  ordered  by  the  Court  on  the  allegation  of  fraud  should  not  be  vacated, 
the  question  of  fact  involved  in  it  must  be  decided  like  any  other  fact,  by  the 
weight  of  evidence.    SoutkworVi  v.  Beting,  377. 

2.  Fob  Fraud,  what  must  be  Shown.— To  entitle  a  party  to  the  remedy  of  arrest, 
it  is  not  necessary  that  he  should  show  positively  the  commission  of  a  fraud.  It 
is  sufficient  if  the  circumstances  detailed  would  induce  a  reasonable  belief  that  a 
fraud  was  intended.    lb, 

8.  Writ,  when  should  be  Gbantbd.— As  a  matter  of  practice,  it  is  safest  to  award 
an  arrest,  even  in  cases  of  doubt,  for  the  defendant  is  protected  by  his  bond  from 
abuse  by  the  process;  without  which  process  the  plaintiff  may  be  remediless.  26. 

ASSIGNMENT. 

1.  Assignment  fob  Benefit  of  Creditors,  how  Made.— A  voluntary  assignment, 
executed  for  the  benefit  of  creditors,  is  void  if  not  made  in  conformity  to  the 
statute  of  May  4th,  1852,  entitled  "An  act  for  the  relief  of  insolvent  debtors,  and 
protection  of  creditors/1    Cheoer  v.  Hays,  471. 

See  Replevin. 

ATTACHMENT. 

1.  Remedy  when  to  Apply.— The  remedy  by  attachment  is  given  by  the  statute 
of  this  State  to  those  contracts  for  the  direct  payment  of  money  which  are  made 
in,  or  are  payable,  in  this  State.    Duiton  v.  SJielion,  206. 

2.  What  not  Subject  of. — A  debt  due  for  merchandise  sold  in  Boston,  to  resi- 
dents of  San  Francisco,  and  forwarded  to  the  latter,  they  stipulating  to  pay  by 
remitting  funds  to  Boston,  is  not  the  subject  of  an  attachment  under  the  act  of 
29th  April,  1851.    lb. 

8.  When  Pabtt  Entitled  to.— To  entitle  a  parry  to  attachment  under  this  act, 
the  contract  must  be  made  in  this  State,  or  must  contain  a  stipulation  that  the 
money  is  to  be  paid  here.    lb 


INDEX.  529 


4.  Attachment,  Monet  in  Custody  of  the  Law  not  Subject  to.— Money  in  the 
bands  of  the  sheriff  collected  on  execution,  is  not  a  debt  dne  to  the  plaintiff  in  the 
execution,  but  is  in  the  custody  of  the  law  until  properly  disposed  of,  and  is  not 
the  subject  of  attachment  or  garnishment.  Where  the  attaching  creditor  is  with- 
out other  relief,  quere  ?    Clymer  v.  Willis,  363. 

2.  Idem,  Money  in  Hands  of  Shesiff.— The  sheriff  cannot  attach  money  collected 
on  execution  in  his  own  hands.    If  at  any  time  such  money  is  subject  to  other 
process  in  his  hands,  such  process  must  be  executed  by  the-coroner.    lb. 
See  Garnishee,  1,  2;  Injunction,  4. 

ATTORNEY  AND  COUNSEL. 

1.  Attorney,  Action  against  fob  Negligence.-— In  declaring  against  an  attorney 
for  negligence,  it  is  only  necessary  to  aver  generally  that  he  was  retained.  But  if 
it  be  alleged  that  he  was  retained  in  consideration  of  certain  reasonable  fees  and 
rewards  to  be  paid  him,  and  no  future  time  is  stated  as  agreed  upon  for  the  pay- 
ment of  such  fee,  the  declaration  must  aver  payment,  and  the  omission  of  this  is 
error.    CaviUaud  v.  Yale,  108. 

2.  Idem,  Right  to  Retaining  Fee.— An  attorney  is  always  entitled  to  his  retaining 
fee  in  advance,  unless  he  stipulates  to  the  contrary.    lb. 

See  Costs,  5;  Summons,  1. 

BAIL. 

1.  When  Discharged  from  Liability.— The  respondents  were  bail  in  a  recog- 
nizance conditioned  for  the  appearance  of  M.,  to  answer  at  court,  upon  an  in- 
dictment found  against  him,  on  the  19th  April,  1852.  M.  appeared  at  the  proper 
term,  which  was  the  June  Term  following,  and  on  the  17th  June  moved  to  quash 
the  indictment,  for  causes  assigned,  which  was  ordered  by  the  Court.  Another 
indictment  on  the  same  charge  was  found  by  the  grand  jury  then  in  session,  at 
the  same  term,  on  the  18th  June,  upon  which  M.,  being  called,  made  default. 
Afterwards  suit  was  brought  upon  the  recognizance,  against  the  bail,  and  judg- 
ment obtained  thereon.  Held,  that  the  bail  were  entitled  to  relief  against  the  said 
judgment.    People  v.  Lafarge,  130. 

BAIL  BOND. 

1.  Bail  Bond,  Action  on.— Where  a  bail  bond  is  given  to  appear  and  answer  an  in- 
dictment, the  complaint  must  aver  that  the  indictment  was  found,  or  is  pending. 
People  v.  Smith,  271. 

2.  Idem,  Insufficient  Allegations.— If  the  condition  be  to  appear  "wherever  the 
indictment  may  be  prosecuted,"  and  there  is  no  averment  in  what  court  it  was 
prosecuted,  it  is  error;  and  a  loose  statement  that  the  accused  was  called  "  in  the 
said  Court  of  Sessions"  is  not  sufficient,    lb. 

BAILMENT. 

1.  Bailment,  Agreement  fob  Sale  of  Securities.— A  party  depositing  securities 
for  securing  the  payment  of  a  debt,  or  advancements  made  thereon,  may  agree 
that  they  shall  be  sold,  at  the  option  or  pleasure  of  the  creditor.  Hyatt  v.  Argenti, 
151. 

2.  Authority  of  Bailee  to  Sell.— And  where  the  plaintiff  drew  several  drafts 
upon  the  defendant,  who  held  the  deposit,  directing  him  to  pay  them  "  from  the 
proceeds  of  the  securities  in  his  hands,"  this  was  held  to  give  an  authority  to  the 
plaintiff  to  sell  the  securities  deposited  to  meet  the  drafts,    lb. 

Cal.  Rei  ik..  vol.  in.— 34 
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3.  Ibkbl— An  order  to  pay,  "  when  in  funds,  from  the  proceeds,"  makes  the  dedno- 
tion  oonolusive,  that  other  tales  had  yet  to  be  made  by  the  defendant    lb. 

a.  Idem,  Validity  of  Sale.— A  sale  made  under  such  authority,  is  good  without 
notice  to  the  plaintiff  of  the  time  and  place  of  sale,  or  previous  demand  of  pay- 
ment   lb. 

5.  Idem,  Pebsohal  Pbopebtt  hat  be  Pledged,  etc.— Personal  property  may  be 
pledged,  mortgaged,  hypothecated,  or  placed  in  trust,  upon  such  terms  and  con- 
ditions as  the  parties  may  agree  upon,  and  courts  of  law  will  be  governed  by  the 
language  of  the  contract  in  each  particular  case.    lb. 

6.  Idem,  Coettbact  of  Bazlmxbt.— When  such  contract  is  absolute  upon  its  lace, 
the  party  asserting  a  condition  or  limitation,  must  show  it    lb. 

See  CoHBxairoB  ahd  Coksioitee,  1;  Cohtbaot,  5;  Daxaoss,  9. 

UTT/r,  OF  Rat.tz 
See  Delivery,  2. 

BOABD  OF  SUPERVISORS. 
See  Cebhobaei,  1, 2. 

OASES  CITED,  COMMENTED  ON,  APPEOVED,  Era 

Jloalde  Grants,  Validity  of— Woodworth  v.  Fulton,  1  Cal.  295.    Disapproved  in 

Cohas  o.  Raisin,  451. 
Counsel  Feet  as  Damages.— Restia  v.  Lent,  1  Cal.  412.    Overruled  in  Ah  Thaie  c. 

Quan  Wan,  217,  219. 
Demand  for  Jtent.—Gaskill  v.  Trainer,  cited  in  Chipman  v.  Emeric,  288. 
Findings,  Statement  how  Jfade.— Russel  v.  Amador,  2  Cal.  805.    Construed  in  Brown 

v.  Brown,  111.    Cited  as  inapplicable  in  People  v.  Lafarge,  135. 
Gambling  Debts  not  Recoverable.— Brysnt  v.  Mead,  1  Cal.  441.    Approved  in  Carrier 

v.  Brannan,  329.    This  latter  case  followed  in  D*vis  «.  Goodman,  same  term  (not 

reported.) 
Gambling  License  not  Recoverable  in  Action.— People  v.  Crayoroft    Approved  in 

People  v.  Baynes,  367. 
Jurisdiction,  District  Court  has  no  Appellate  Jurisdiction.-— People  ex  rel.  Attorney- 
General  ex  parte,  1  Cal.  85.    Approved  in  Caulfleld  v.  Hudson,  890.    And  see 

Hernandes  v.  Simon,  454;  Caulfield  v.  Hudson,  889.    Approved  in  People  v. 

Peralta,  879. 
Mandamus,  Remedy  under  Statute.— People  v.  Fitch,  1  Cal.  519.    Cited  in  People  v. 

Olds,  177. 
Mexican  Grants,  Validity  of— Reynolds  t>.  West,  1  Cal.  828.    Approved  in  Cohas  v. 

Raisin,  451;  Leese  «.  Clarke,  17.    Distinguished  in  Yanderslioe  v.  Hanks,  46,  47, 

48. 
Sew  Trial,  Newly-discovered  Evidence,  Showing  .Reotitrerf.— Bartlett  e.  Hogden,  55. 

Cited  in  Brooks  v.  Lyon,  114. 
Nuisance,  Right  to  Destroy  Building  to  Prevent  Conflagration.— Surooco  v.  Geary, 

69.    Followed  in  Heatley  v.  Geary,  same  term,  (not  reported.) 
Ban  Francisoo,  Construction  of  Charter.— People  v.  Bxenham,  477.    Distinguished 

in  Payne  v.  San  Francisco,  126. 
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CERTIORARI. 

1.  Action  when  Premature.— A  certiorari  to  the  Board  of  Supervisors,  on  the 
ground  of  want  of  jurisdiction,  is  premature,  if  taken  before  the  action  of  the. 
Board.    Wilson  v.  Superoiaorst  886. 

2.  Idem,  when  Action  will  not  Lie.— The  objection,  want  of  jurisdiction  over  the 
subject*  ahould  first  be  taken  before  the  Board:  it  may  decide  to  take  or  decline 
jurisdiction,  and  until  it  does  one  or  the  other,  there  can  be  no  cause  of  complaint. 
lb. 

CHATTEL  MORTGAGE. 
See  Bailment,  5. 

COLLATERAL  SECURITY. 
See  Bailment. 

COMMON  LAW. 
See  Deed,  4;  Gaming,  6;  Mandamus,  1;  Nuisance,  XL 

COMPLAINT. 
See  Pleading,  6,  6,  7, 11, 14. 

CONFESSIONS. 
See  Criminal  Law,  1. 

CONFLAGRATION. 
See  Nuisance. 

CONSIGNOR  AND  CONSIGNEE. 

1.  Consignee,  Liability  for  Monet  Had  and  Received.— In  an  action  for  money 
had  and  received  by  the  consignor,  the  amount  of  goods  sold  on  credit  by  the 
consignee,  having  no  authority  so  to  sell,  can  be  recovered.  Johnson  v.  Tottery 
843. 

S.  Idem,  fob  Proceeds  of  Sale  by.— Such  sale  must  be  taken,  in  reference  to  the 
rights  of  the  plaintiff,  to  have  been  made  for  cash;  and  to  the  vendor  belongs 
the  demand  created  by  the  sale  against  the  vendee;  and  the  vendor  is  liable  to  the 
plaintiff  for  money  had  and  received.    lb. 

See  Actions,  5,  6,  7;  Debt,  3;  Pleading,  16. 

CONSTITUTIONAL  LAW. 
See  Appeal,  18;  Nuisance,  3;  Summons,  5. 

CONSTRUCTIVE  POSSESSION. 
See  Mines  and  .Mining  Claims,  1. 

CONTINUANCE. 

1.  Agreement  for,  to  be  in  Writing.— An  agreement  of  counsel  for  the  continu- 
ance of  a  cause,  not  reduced  to  writing,  will  not  be  regarded  by  the  Court.  Pe» 
raUa  v.  Mariea,  185. 

CONTRACT. 

1.  Contract  to  Deliver  Goods,  when  Complete.— A  contract  by  defendant,  "  to 
deliver  to  plaintiff  as  many  grapes  as  he  should  wish,  at  a  given  price,"  is  a  mere 
offer,  which  the  plaintiff  had  the  right  to  accept  or  reject,  and  defendant  to  retract 
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at  any  time  before  acceptance;  bat  when  the  plaintiff  named  the  quantity  which 
he  would  take,  the  contract  became  complete,  and  both  parties  were  bound  by  it. 
Keller  v.  Ybarru,  147. 

2.  Contract,  Right  to  Contribution  oh  Joint  Contract.— Plaintiff  and  defendant 
took  a  joint  lease  for  improving  certain  property.  Plaintiff,  with  consent  of  de- 
fendant, made,  in  his  own  name,  a  contract  to  make  the  improvements  stipulated 
by  the  lease,  which  he  performed,  and  paid  or  advanced  all  the  expenses  out  of 
his  own  funds.  This  contract  was  drawn  by  defendant  himself.  Plaintiff  claimed 
damage  of  defendant  for  the  failure  to  advance  funds  on  his  part  as  the  buildings 
advanced,  and  the  value  of  the  buildingB  erected  by  him  (the  plaintiff.)  The 
Court  below  decreed  that  the  plaintiff  recover  equal  contribution  of  the  money 
advanced  by  him,  from  the  defendant,  with  three  per  cent  per  month  interest, 
the  then  current  rate;  which  decree  was  affirmed  by  the  Supreme  Court  Young 
v.  PokLck.  208. 

8.  Joint  Contract,  Right  of  Action  on.— Where  a  joint  contract  was  made  by 
M.  and  C  for  the  purchase  of  a  quantity  of  flour  of  defendants,  and  the  de- 
fendants delivered  one  portion  of  the  flour  to  M.  and  another  to  C,  on  their  re- 
spective orders,  and  received  payment  from  them  severally,  and  settled  with  C, 
and  then  cancelled  the  contract  with>regard  to  him,  and  M.  afterwards  sued  for 
damages,  alleged  to  have  been  sustained  by  him  alone,  on  the  contract  Held, 
that  if  plaintiff  relied  upon  the  original  contract  between  him  and  C.  and  the  de- 
fendants, he  could  not  sue  without  joining  C.  in  the  action.  McOiloery  v.  Moor- 
head,  267. 

4.  Contract,  Construction  of.— M.  B.  C.  contracted  with  the  owner  of  a  ranch  to> 
take  the  ranch  under  his  charge,  and  take  care  of  it  to  the  best  of  his  ability,  etc., 
and  the  owner  stipulated  in  recompense  of  his  services,  and  to  cover  his  expenses, 
to  give  him  one-fourth  part  of  all  the  increase  of  the  cattle,  etc.,  upon  the  ranch, 
when  parted  at  the  end  of  five  years.  M.  B.  C.  assigned  his  contract  to  L.  C. 
against  whom  a  judgment  was  obtained,  and  execution  issued  to  the  sheriff,  who 
levied  upon  and  sold  a  portion  of  the  cattle  upon  the  ranch,  then  claimed  by  the 
widow  of  the  said  owner,  who  had  died  in  the  meantime.  The  five  years  to  which 
the  contract  was  limited  having  expired,  the  widow  brought  trespass  against  the 
sheriff  for  the  cattle  thus  levied  upon  and  sold.  Held,  1st  That  the  questions 
asked  by  the  plaintiff,  which  might  have  produced  answers  Bhowing  acts  of  owner- 
ship on  the  part  of  the  plaintiff,  and  tending  to  prove  her  possession  of  the  prop- 
erty, (which  was  disputed,)  was  evidence,  and  should  not  have  been  excluded. 
2d.  That  the  true  construction  of  the  contract  gave  no  present  interest  in  the 
live  stock  to  M.  B.  C,  but  only  to  acquire  a  determinate  interest,  after  the  per- 
formance of  all  the  stipulations  on  his  part,  and  that  these  could  not  be  com- 
pleted until  the  expiration  of  five  years  from  the  execution  of  the  contract  Sd. 
That  the  undertaking  on  the  part  of  M.  B.  C.  was  strietly  personal,  the  result  of 
the  owner's  confidence  in  his  skill,  etc.,  and  its  spirit  and  meaning  was  that  no 
other  should  be  substituted  in  his  place.  4th.  That  the  assignee  of  M.  B.  C.  had 
no  right  whatever  in  the  cattle  which  could  be  made  the  subject  of  a  levy  and 
sale.    Filch  v.  Brocknum,  348. 

6.  Construction  of  Sale,  when  Absolute.— Fuller  purchased  some  yokes  of 
oxen  of  Helm,  the  appellant,  for  $1000,  paid  $200  down,  and  gave  his  note„ 
with  C.  as  surety,  for  the  balance.  C.  signed  the  note  on  the  express  condition 
that  title  to  the  oxen  was  to  remain  in  Helm  till  they  were  fully  paid  for.  Fuller 
was  to  have  the  absolute  use  of  them.  The  oxen  were  placed  in  the  hands  of  a 
brother  of  Helm,  who  was  in  the  employ  of  Fuller,  as  a  driver,  with  the  inten- 
tion of  securing  the  title  in  Helm.  The  defendant,  a  constable,  levied  upon  and 
sold  the  oxen,  thus  situated,  as  the  property  of  Fuller.    Held,  that  the  sale  by 
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Helm  to  Fuller  was  absolute,  and  that  Puller  had  such  a  right  of  property  in 
them  as  was  subject  to  execution.  That  Helm  retained  no  effective  lian  upon  the 
property.  There  was  no  agreement  in  writing  to  that  effect,  nor  did  Helm,  as 
mortgagee,  retain  possession;  but  it  was  under  the  control  and  direction  of  Fuller. 
The  legal  consequences  of  this  condition  of  things  cannot  be  evaded  by  Bhowing 
that  the  ^property  was  in  the  possession  of  Fuller's  hired  servant  as  agent  or 
trustee.    Helm  v.  Pumars,  454. 

See  Bailment,  5,  6;  Covenants,  1;  Damages,  3, 4;  Delivery,  2;  Husband  and  Wife, 
8;  Interest,  1;  Statute  of  Feauds,  1. 

CONTRIBUTION. 
See  Contract,  2. 

CONVEYANCES. 
See  Deed,  1-6;  Evidence,  5. 

COSTS. 

1.  Costs,  Amendment  to  Bill  of.— Under  the  68th  sec  of  the  Practice  Act,  the 
Court  have  power  in  the  exercise  of  its  discretion  to  allow  the  amendment  of  a 
bill  of  costB,  and  the  affidavit  accompanying  it.    Burnham  v.  Hays,  115. 

2.  Idem.— Where  the  original  bill  of  costs  is  filed  within  the  time  prescribed  by 
the  act,  an  amendment  allowed  after  the  time  relates  back  to  the  time  of  filing 
the  original,  of  which  it  forms  merely  a  part.    lb, 

8.  Idem,  Bemedt  of  Defendant.— If  the  original  affidavit  was  a  nullity,  the  de- 
fendant should  have  taken  proper  steps  to  set  it  aside,  or  have  appealed  from  the 
judgment,  on  the  ground  that  the  costs  had  been  waived  by  operation  of  the 
statute,    lb. 

4.  Idem,  Power  of  Court.— But  where  the  defendant  himself  moved  a  retaxation 
of  the  costs,  it  was  proper  for  the  Court,  in  its  discretion,  to  allow  such  amend- 
ments as  were  just  and  necessary.    lb. 

5.  Idem,  Affidavit,  Sufficiency  of.— The  affidavit  by  the  attorney  of  the  party 
accompanying  the  bill  of  costs  is  good  under  the  statute.    lb. 

See  Remittitur,  2,  4,  5. 

COUNSEL  FEES. 
See  Damages,  1;  Injunction,  1. 

COUNTY  COUBT. 
See  Summons,  2. 

COURTS. 

1.  District  Court, 'Power  to  Grant  Belief  from  Judgment.— The  District  Court 
is  not  limited  by  the  present  act  as  to  the  time  within  which  it  may  grant  reliet 
upon  a  judgment  unjustly  or  improperly  obtained.    People  v.  Lafarge,  180. 

2.  Idem,  Application  for  Reld3F.— No  particular  form  is  required  by  the  statute 
in  which  application  shall  be  made  for  such  relief.  All  that  is  required  is,  that 
the  facts  shall  be  set  forth,  and  if  they  show  a  case  coming  within  the  rule,  it  is 
sufficient,    lb. 
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8.  Idem,  on  the  ground  of  Fraud.— Where  the  application  for  each  relief  charge* 
fraud,  among  other  causes,  and  the  applicant  doc*  not  rely  upon  the  fraud  alone, 
for  his  relief,  there  is  no  error  in  the  Court  granting  the  relief  without  first  direct- 
ing an  issue  to  try  the  fraud,    lb. 

4.  Idem,  Discretion  of  Court.— Whether  good  cause  is  shown,  is  a  question  prop* 
erly  addressed  to  the  discretion  of  the  Court.    lb. 

6.  Powers  of  Courts  of  Equity.— All  courts  having  chancery  jurisdiction  have 
power  to  set  aside  a  judgment  improperly  obtained,    lb. 

6.  Judgment,  Power  of  Court  to  Amend.— A  Court  may,  at  any  time,  render,  or 
amend,  a  judgment,  nunc  pro  tunc,  where  the  record  discloses  that  the  entry  on 
the  minutes  does  not  correctly  give  what  was  the  judgment  of  the  Court  Mor- 
rison v.  Dapman,  255. 

7.  Idem,  when  not  Amendable.— But  if  there  is  record  evidence  to  show  that  the 
judgment  was  different  from  the  one  entered,  the  latter  must  stand  until  reversed. 
lb. 

8.  Idem,  Power  when  Lost. — Nor  will  a  Court  be  permitted,  after  the  lapse  of  a 
term,  to  open  a  judgment  upon  motion,  and  render  a  new  judgment.    lb. 

9.  Courts,  Authority  Wrongfully  Exercised.— It  was  a  wrongful  exercise  of  au- 
thority in  the  District  Court  to  strike  out,  on  an  ez  parte  motion,  a  marginal  entry 
of  satisfaction  on  a  judgment  rendered  two  years  before.    Henly  v.  Hastings,  341. 

10.  District  Courts  hate  no  Appellate  Power.— The  District  Courts  have  no  ap- 
pellate power;  and  the  act  providing  for  appeals  to  those  Courts  is  unconstitu- 
tional and  void.  Cauljieid  v.  Hudson,  889.  People  v.  PeraUa,  379.  Hernandez 
v.  /Simon,  464. 

See  Amendment,  2;  Costs,  1;  Depositions,  2;  Nonsuit;  Place  of  Trial,  1;  Sum- 
mons, 5. 

COURT  OF  FIRST  INSTANCE. 
See  Appeal,  16. 

COURT  OF  SESSIONS. 
See  Appeal,  4,  6;  Judgment,  1. 

COVENANT. 

1.  Pleading,  Insufficient  Defence  in  Action  on  Account.— In  a  suit  for  the  re- 
covery of  the  purchase-money  of  land,  founded  on  a  contract,  in  which  the 
plaintiff  contracted  to  deliver  a  warranty  deed  for  the  land,  the  defendant  in  his 
answer  denied  that  the  plaintiff  was  the  lawful  owner,  or  that  he  had  any  title  to 
the  land.  Held,  that  to  have  enabled  him  to  rescind  the  contract,  the  defendant 
was  bound  to  aver  and  to  show  a  paramount  title  in  another,  and  that  failing  in 
this,  his  defence  to  the  action  was  defective.    Thayer  v.  White,  228. 

CRIMINAL  LAW. 

1.  Admissions  or  Confessions  as  Evidence.— In  a  trial  for  murder,  where  the  ad- 
mission or  confession  of  the  party  was  resorted  to  as  evidence,  it  was  held  to  be 
error  to  exclude  any  portion  of  it,  made  at  the  same  time  with  that  portion  of  it 
which  was  admitted.    People  v.  Navis,  106. 

See  Bail  Bond,  1. 
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DAMAGES. 

1.  Damages,  Review  on  Appeal.-- The  amount  of  damages  is  simply  a  question  of 
fact  within  the  province  of  the  jury.  This  Court  will  not  undertake  to  examine 
the  proofs,  or  declare  that  the  evidence  was  insufficient  to  justify  the  verdict. 
BarUett  v.  Hogden,  55. 

2.  Damages,  Counsel  Fees.— Generally,  the  recovery  of  counsel  fees,  as  part  of  the 
damage,  is  not  allowed,  as  where  the  loss  is  consequential;  but  where  the  loss  is 
direct,  as  in  the  case  of  an  improper  commencement  and  prosecution  of  a  suit,  or 
other  process  in  a  suit,  it  should  be  allowed.    Ah  Tkaie  v.  Quan  Wan,  -216. 

S.  Measure  of  Damages  on  Contract  fob  Services.— The  loss  of  time,  value  of  ser- 
vices, and  wages  of  employees,  caused  by  the  failure  of  a  party  to  perform  his 
contract,  are  not  remote,  but  strictly  proximate  and  immediate  damages,  and 
ought  to  be  allowed.  *  Kenyan  v.  Ooodall,  257. 

4.  Damages,  fob  Failure  to  Deliver  Goods.— In  a  suit  for  damages,  for  the  fail- 
ure of  the  defendants  to  deliver  goods  according  to  contract,  the  true  rule  of 
damages  is  the  difference  between  the  price  agreed  between  the  parties  and  the 
market  value  of  the  goods  at  the  tone  of  the  breach  of  the  contract  Tobin  v. 
Post,  873. 

5.  Idem,  Speculative  Profits  not  Allowed.— The  admission  of  testimony  to  prove 
the  speculative  profits  of  the  plaintiff  in  such  actions  is  error.    lb. 

6.  Idem,  Evidence  as  to  Value  Inadmissible.— Where  the  contract  was  for  the 
cargo,  or  all  the  goods  of  a  given  description  in  a  given  vessel,  and  there  were 
no  other  like  goods  in  the  market:  Held,  that  the  admission  of  evidence  to  show 
what  they  were  worth  in  broken  parcels  was  error.    lb. 

7.  Idem,  Measure  of  Damages.— The  difference  between  the  value  of  the  cargo  and 
the  contract  price  is  the  true  measure  of  damages.    lb. 

8.  Appeal,  Bevebsal  on.— Where  the  damages  were  laid  at  one  thousand  dollars, 
judgment  for  fifteen  hundred  dollars  was  reversed  on  appeal.  Palmer  v.  Rey- 
nolds, 396. 

9.  Damages  on  Sale  of  Goods  bt  Factor.— If  the  plaintiff  waives  the  tort,  and  sues 
defendants  as  factors,  they  must  be  considered  as  acting  under  his  authority,  and 
plaintiff  can  only  recover  the  net  proceeds  of  sales  effected  by  them,  after  deduct- 
ing necessary  charges  and  commissions.    Lubert  v.  Chauviteau,  458. 

10.  Idem,  Evidence  Inadmissible.— It  is  error  to  admit  evidence  of  the  value  of  the 
goods  sold  in  such  action,  where  no  charge  is  made  of  fraud,  non-performance, 
or  negligence.  The  strict  measure  of  damages  in  such  case  is  the  net  proceeds  of 
sale.    lb. 

Bee  Contract,  2;  Ferry;  Forfeiture,  3;  Injunction,  1;  Partnership,  2;  Pleading, 

12;  Verdict,  2. 

DEBTOR  AND  CREDITOR. 

1.  Debtor,  Assets  of  Absent  Debtor.— To  entitle  the  plaintiff  to  subject  the  assets 
of  an  absent  debtor  to  the  payment  of  his  claim,  he  must  show  that  he  is  without 
a  remedy  at  law.    Lupicm  v.  Lupton,  120. 

2.  Creditors,  Legal  and  Equitable  Rights  of.— If  the  bill  discloses  such  remedy 
at  law,  it  will  be  dismissed  upon  demurrer.    lb. 

3.  Consignee  as  Partner,  when  Individually  Liable.— The  plaintiff  consigned 
goods  to  McL.,  who  sold  them  and  received  the  proceeds.    McL.  was  the  partner 
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of  a  firm,  (and  one  of  the  defendants,)  which  being  in  want  of  funds,  proposed 
to  another  partner,  B.,  (also  a  defendant,)  to  loan  the  money  of  plaintiff  in  his 
hands  for  the  purposes  of  the  firm,  to  be  repaid  when  funds  of  the  firm  could  be 
had;  which  was  consented  to,  and  the  money  advanced  under  this  arrangement. 
The  firm  was  sued  for  the  money  so  loaned.  Held,  that  there  was  no  privity  be- 
tween the  plaintiff  and  defendants  on  which  to  establish  the  relation  of  debtor 
and  creditor.  That  McL.,  as  agent  of  plaintiff,  had  no  authority  to  loan  the 
money  to  the  defendants,  and  it  can  only  bo  regarded  as  an  advance  by  one  part- 
ner to  the  partnership  concern,  for  which  they  are  liable  to  him,  and  that  McL. 
alone  is  liable  to  plaintiff.    Evans  v.  Bidleman,  ±35. 

DECREE. 
Bee  Nuisance,  7. 

DEED. 

1.  Deed,  Description  nc.— A  deed  for  "  one-half  of  my  lot,"  accompanied  by  proof 
that  the  grantor  owned  at  the  time  but  one  lot  in  the  place,  is  not  void  for  uncer- 
tainty in  the  description.    Lick  v.  O'Donnell,  59. 

2.  Conveyance,  when  Grantee  tares  as  Tenant  in  Common.— But  if  such  deed  is 
not  void,  it  can  only  convey  an  undivided  half  of  the  said  lot,  and  the  grantee 
can  only  take  as  tenant  in  common  with  the  grantor.    lb. 

S.  Conveyances,  Intent  or  Statute.— The  evident  intention  of  the  statute  pro- 
viding for  the  proof  and  registration  of  conveyances,  is  to  protect  subsequent 
purchasers,  without  notice,  either  actual  or  constructive.    Call  v.  Hastings*  179. 

4.  Negligence,  when  a  Leoal  Fraud.— At  common  law,  negligence  in  a  prior  pur- 
chaser or  mortgagee,  such  as  leads  to  imposition  upon  an  innocent  party,  is  re- 
garded as  a  legal  fraud.    lb. 

5.  Constructive  Notice,  Statute  Construed.— The  doctrine  of  constructive  notice 
has  always  been  regarded  as  a  harsh  necessity;  and  the  statutes  which  create  it 
have  always  been  subjected  to  the  most  rigid  construction.    lb. 

6.  Mortoagr,  Loss  or  Priority  by  Failure  to  Record.— A  mortgage  made  an- 
terior to  the  passage  of  the  act  concerning  conveyances,  was  not  recorded  in  ac- 
cordance with  the  provisions  of  the  41st  section  of  the  said  act.  Held,  that  it  lost 
its  priority  as  against  a  subsequent  purchaser  without  notice.    lb. 

See  Evidence;  Estoppel,  1,  2;  Mexican  Titles,  1-5, 11, 12;  Sheriff  and  Sheriff's 

Sales,  1. 

DEFENCE. 
See  Judgment,  1;  Pleading,  8. 

DELIVERY. 

1.  Delivery  by  Order,  when  Effectual.— A  delivery  of  an  order  for  goods  is 
only  considered  as  a  delivery  of  the  goods  themselves,  where  they  are  susceptible 
of  an  immediate  delivery.    Stevens  v.  Stewart,  140. 

1L  Delttcby  by  Order  and  Bill  of  Sale.— The  plaintiff  contracted  with  defend- 
ant for  certain  goods  on  board  a  vessel,  and  delivered  to  him  a  bill  of  sale  and  an 
order  on  the  captain  of  the  vessel  for  the  delivery  of  the  goods.  When  defendant 
[■!  -'  i.  i<<I  the  order,  he  was  informed  that  the  goods  could  not  be  discharged  for 
sou  u  time,  to  which  defendant  replied  that  he  would  then  have  nothing  to  do  with 
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them,  and  nine  days  elapsed  before  they  were  discharged,  of  which  defendant  had 
notice,  but  refused  to  take  them,  and  pleaded  the  Statute  of  Frauds.    The  Court 
below  charged  the  jury  that  the  bill  of  sale  and  order  took  the  case  out  of  the 
Statute  of  Frauds.    Held,  that  this  was  error.    lb. 
See  Statute  of  Frauds,  1,  2. 

DEMAND. 
See  Lease,  3. 

DEMURRER. 
See  Appeal,  2;  Pleading,  2,  5,  7, 14. 

DEPOSITIONS. 

1.  Deposition,  Objection  to,  when  to  be  Taken.— A  motion  to  suppress  the  read- 
ing of  a  deposition,  before  the  case  in  which  it  was  taken  is  put  upon  trial,  is  pre. 
mature;  the  proper  time  to  object  to  such  deposition  is  when  it  is  offered  in  evi- 
dence on  the  trial.    Mills  v.  Dunlap,  94. 

2.  Idem,  Decision  on  Motion  in  Discretion  of  Court. — The  decision  of  such  mo- 
tion rests  in  the  sound  discretion  of  the  Court,  who  must  decide  upon  the  suffi- 
ciency, or  otherwise,  of  the  grounds  upon  which  such  motion  is  made.    lb. 

£.  Idem,  Pabol  Pboof  of  Notice.— Proof  of  notice  to  take  a  deposition  where  the 
written  notice  was  defective,  was  held  good,  when  made  by  parol,  and  it  conforms 
substantially  to  the  statute.    lb. 

4.  Notice,  Validity  of.— A  slight  error  in  the  title  of  a  cause,  where  there  is  n« 
other  suit  pending  between  the  parties,  will  not  invalidate  the  notioe.    lb. 

5.  Certificate  of  Notary  as  Evidence.— The  certificate  of  the  notary  as  set  forth 
in  the  case  was  sufficient.    lb, 

DESCRIPTION  OF  LAND. 
See  Deed,  1;  Mexican  Titles,  15. 

DISTRICT  COURT, 
fee  Appeal,  4,  5,  6, 12, 13, 16, 19;  Courts,  1, 9, 10;  Judgment,  1;  Jurisdiction,  2,  8; 

Bbmittitub,  3. 

DI8TRICT  JUDGE. 
See  Election,  1. 

DIVORCE. 

1.  Parties  in  Action  for  Divorce.— The  wife,  in  a  suit  for  divorce,  may  make  a 
party  of  any  one  claiming  an  interest  in  the  common  property.  Ka&haw  v. 
Kashaw,  812. 

2.  Idem,  Domictl.— Where  the  husband  had  been  a  resident  of  this  State  since  1850, 
and  had  bn  domicil  in  San  Francisco,  and  the  wife  followed  him  and  arrived  here, 
and  commenced  this  suit  before  six  months  had  elapsed  after  her  arrival:  Held, 
that  the  domicil  of  the  husband  is  the  domicil  of  the  wife,  and  that,  in  contem- 
plation of  law,  the  plaintiff  must  be  considered  as  having  been  a  resident  of  this 
State  continuously  from  the  time  her  husband  arrived  here.    lb. 

See  Husband  and  Wife,  9. 
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DOMICLL. 
See  Divorce,  2. 

ELECTION. 

1.  Elective  Office,  Appointment  to  Vacancy  nf.— The  Legislature  having  created 
the  Tenth  Judicial  District,  and  not  having  appointed  a  Judge  therefor,  the  Gov- 
ernor, on  the  1st  May,  1851,  appointed  the  respondent,  who  was  duly  qualified. 
The  relator,  on  the  10th  October  thereafter,  received  a  commission  from  the 
Governor  as  Judge  of  said  District,  having  been  elected  by  the  people  at  the 
September  general  election  of  the  same  year,  and  was  duly  qualified.  The  rela- 
tor appeared  in  court  at  the  October  Term,  and  the  respondent  being  on  the 
bench,  claimed  the  right  to  exercise  the  duties  of  Judge  of  the  Court.  The  Coot* 
decided  that  he  had  no  such  right,  the  respondent  claiming  to  hold  under  his  ap- 
pointment and  commission  from  the  Governor  until  the  election  and  qualification 
of  a  District  Judge  in  September,  1852:  Held,  that  the  relator  is  rightfully  en- 
titled to  the  said  office.    People  v.  Mott,  502. 

See  Office  and  Offices,  1,  2;  San  Francisco,  1. 

EMINENT  DOMAIN. 
See  Nuisance,  3, 4. 

EQUITY. 

See  Bail,  1;  Courts,  1,  2,  3,  5;  Debtor  and  Creditor,  1,  2;  Partnership,  1;  Plead- 
ing, 10;  Tenants  in  Common. 

ERROR. 

1.  Must  Affirmatively  Appear.— Error  which  is  relied  upon,  must  be  shown 
clearly  and  affirmatively.    Babe  v.  Weils,  148. 

2.  Appeal,  Error  must  Affirmatively  Appear  on  Record.— To  disturb  a  judg- 
ment of  a  Court  of  original  jurisdiction,  it  is  not  sufficient  that  error  may  have 
intervened,  but  it  must  be  affirmatively  shown  by  the  record.  White  v.  Went- 
ttortfi,  426. 

8.  Idem,  what  Insufficient  to  Show  Error.— The  naked  direction  of  a  Court,  un- 
accompanied with  any  statement  of  facts,  cannot  support  allegations  of  error: 
they  may  be  in  reference  to  the  facts  merely  abstract,  or  inapt  to  mislead  the  jury. 
Jo. 

See  Evidence,  1,  2,  8;  Instructions,  1,  2,  4;  Variance;  Witness,  3. 

E8TATES  OF  DECEASED. 
See  Executors  and  Administrators,  1,  2. 

ESTOPPEL. 

1.  Estoppel,  bt  Deed.— A  party  is  not  allowed  to  controvert  the  declaration  he 
has  made  by  deed.    Tartar  v.  Hall,  263. 

2.  Idem,  by  Mortgage.— The  defendant  bought  of  the  plaintiff  a  preemption  right 
to  a  tract  of  land,  the  title  to  which  was  in  the  United  States,  took  a  deed  for  it, 
and  gave  bis  note  for  the  purchase-money,  secured  by  his  mortgage  of  the  prem- 
ises conveyed.  The  plainttff  brought  suit  for  the  recovery  of  the  note  and  mort- 
gage, and  defendant  pleaded  want  of  consideration.  Heid>  that  the  mortgage 
operated  an  estoppel  to  the  defence  set  up.    Jo. 
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8.  Estoppel,  who  Bound  by.— Although  it  is  generally  true  thai  estoppels  bind 
only  parties  and  privies,  yet  even  parol  admissions  may  be  conclusive,  where  they 
have  had  the  effect  of  inducing  another  to  alter  his  condition.  Hostler  v.  Hays, 
302. 

4.  Idem,  bt  Declabations  of  Pabty.— P.,  in  possession  of  a  vessel,  appoints  a 
master.  The  plaintiff  (who  sets  up  a  claim  to  the  vessel)  entered  into  a  charter- 
party  with  P.,  and  by  it  acknowledges  him  to  be  owner,  and  H.,  the  master  ap- 
pointed by  P.,  to  be  master  of  the  vessel.  After  the  charter-party,  the  declared 
owner  of  the  vessel  became  the  debtor  of  the  master,  who  attached  the  vessel  for 
his  debt.  The  plaintiff  brought  this  action  against  the  sheriff,  to  recover  the  ves- 
sel held  under  the  attachment.  Held,  that  where  one  permits  another  to  deal  with 
his  property  as  if  it  belonged  to  the  latter,  and  by  his  declarations  permits  others 
to  bo  misled,  such  declarations  must  be  considered  as  addressed  to  every  one  in 
particular  who  may  give  credit  upon  the  strength  of  them,  and  the  party  making 
them  must  be  concluded.    lb. 

5.  Idem,  Bepbesbjitations  of  Pabtt  Conclusive.— In  such  cases  the  party  is  estop- 
ped, on  grounds  of  good  faith  and  public  policy,  from  repudiating  his  own  repre- 
sentations,   lb. 

See  Fbaud;  Judgment,  1;  Pleading,  8. 

EVIDENCE. 

1.  Pbeliminaby  Pboof  Required.— It  is  error  to  admit  letters  in  evidence  without 
proving  that  they  were  written  by  the  party  intended  to  be  charged  by  their 

contents.    Sinclair  v.  Wood,  98. 

2.  Evidence,  Incompetent  to  Pbove  Partnership.— It  is  error  to  admit  evidence 
to  prove  partnership  by  general  reputation.    lb. 

8.  Pabtnebshtp,  Notice  of  Dissolution.— The  question  of  notice  of  the  dissolu- 
tion of  a  partnership,  is  a  fact  for  the  jury,  under  the  charge  of  the  Court  Babe 
v.  Wells,  148. 

4.  Pboof  of  Handwriting,  when  Acmbstble. — To  admit  proof  of  the  handwriting 
of  a  witness  to  an  instrument,  it  must  be  Bhown  that  the  witness  is  beyond  the 
jurisdiction  of  the  Court,  or  that  he  could  not  be  found  after  diligent  search  for 
him  had  been  made;  that  his  absence  may  be  inferred.  Powell's  Heirs  v.  Hen- 
dricks, 427. 

5.  Becondary  Evidence.— The  act  of  1851,  sec.  21,  gives  to  papers  properly  recorded 
the  like  effect  as  the  originals,  but  it  does  not  dispense  with  proof  of  execution. 
lb. 

6.  Idem,  Official  Certificate,  when  not  Evidence.— The  certificate  of  a  tax- 
collector,  offered  to  prove  payment  of  taxes,  so  as  to  show  that  there  was  no  aban- 
donment of  the  possession  of  the  premises,  is  not  evidence,  where  the  tax-collector 
himself  can  be  called  as  a  witness,    lb. 

7.  Idem,  when  Admissible.— In  his  absence,  his  receipt  for  taxes,  with  proof  of  its 
execution,  would  be  admissible.    16. 

8.  Evidence,  Books  of  Account.— It  was  error  to  reject  the  books  of  the  defend- 
ants offered  to  prove  the  account  of  the  sales.    Luberi  v.  Chaviteau,  458. 

Bee  Abbitbation  and  Awabd,  1;  Abbest,  1;  Contbact,  4,  5;  Criminal  Law,  1;  Dam- 
ages, 5,  6, 10;  Depositions,  1,  3-5;  Estoppel,  4;  Vabiance. 

EXCEPTION. 
See  Vebdiot,  4. 
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EXECUTION. 

1 .  Liability  of  Sheriff  foe  Wrongful  Seizure.— Where  an  order  of  Court  directed 
the  sheriff  to  seize  certain  specific  property,  and  this  property  proved  not  to  belong 
to  the  defendant  in  the  suit,  the  sheriff  was  held  liable  to  the  owner.  Bhodes  v. 
Patterson,  469. 

2.  Idem,  Remedy  of  Owneb  of  Pbofebty.— The  owner  of  property  has  his  remedy 
and  the  right  of  recovery,  against  any  one,  whether  sheriff  or  not,  unless  it  be  held 
by  legal  process  against  himself.    lb. 

Bee  Attachment,  4, 5;  Contract,  5;  REMrrrrruB,  2, 8»  5. 

EXECUTORS  AND  ADMINISTRATORS. 

L  Executors  and  Administrators,  Compensation  of.— Section  222  of  the  act  to 
regulate  the  settlement  of  the  estates  of  deceased  persons  allows  compensation  to 
the  executors,  according  to  the  rates  established,  upon  the  whole  value  of  the 
estate,  both  real  and  personal;  but  this  rule  only  applies  where  the  administration 
is  complete,  and  the  estate  is  finally  settled.    Ord  v.  Little,  287. 

2.  Idem,  Apportionment  of  Compensation.— Where  the  administrator  resigns,  or 
is  removed,  leaving  the  administration  incomplete,  there  is  no  fixed  rule  of  com- 
pensation. The  Probate  Court  should  apportion  it,  in  reference  to  the  compen- 
sation fixed  by  law  for  the  whole,  according  to  sound  judgment.    lb, 

*  FACTOR. 
See  Action,  5;  Damages,  9;  Pleading,  15, 16, 

FERRY. 

I.  Ferry  Rights,  Allegations  in  Actions  for  Violation  of.— In  an  action  brought 
to  recover  damages  by  the  owners  of  a  licensed  ferry  against  a  party  alleged  to 
have  run  a  ferry  within  the  limits  prohibited  by  law,  it  was  held  that  the  com- 
plaint should  have  alleged  that  defendant  ran  his  ferry  for  a  fee  or  reward,  or  the 
promise  or  expectation  of  it,  or  that  he  ran  it  for  other  than  his  own  personal  use 
or  that  of  his  family,  and  that  the  omission  of  these  allegations  was  fatal.  Han- 
son v.  Webb,  236. 

See  Appeal,  4;  Judgment,  1. 

FINDINGS. 

1.  Findings,  Facts  and  Conclusions  how  Stated.— The  Court  below,  sitting  as  a 
jury,  must  find  separately  the  facts  and  conclusions  of  law.  A  verdict  insufficient 
in  this  particular  will  be  reversed.    Brown  v.  Groves,  "111. 

2.  Idem,  Rule  when  not  to  Apply.— But  this  rule  does  not  apply  to  a  judgment 
by  default  against  one  defendant,  where  there  are  two,  and  the  other  goes  on  to 
trial.    Id. 

3.  Findings  by  the  Court,  Effect  of.— When  a  jury  has  been  waived  by  the  parties, 
and  the  Court  find  the  facts,  the  facts  so  found  have  the  same  legal  effect  as  if 
found  by  a  jury,  and  not  being  the  subject  of  review  in  this  Court  are  therefore 
conclusive.     Wlieeler  v.  Hays,  284. 

4.  Finding  must  Support  Judgment.— Where  the  declaration  was  upon  a  note,  and 
there  was  but  one  count,  and  the  Court  found  that  the  note  was  never  given,  but 
that  the  indebtedness  of  defendant  to  plaintiff  was  for  merchandise  sold;  Held, 
that  the  finding  was  against  the  averment,  and  could  not  support  the  judgment. 
Lewis  v.  Myers,  475. 

See  Reference,  4,  5,  6. 
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FIRE. 
See  Nuisance,  1,  2,  ft. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Forcible  Entry  and  Detainer— Demand.— By  the  13th  section  of  the  act,  con- 
cerning forcible  entries  and  unlawful  detainers,  it  was  the  intention  of  the  Leg- 
islature to  make  the  non-payment  of  rent  work  a  forfeiture  of  the  estate  of  the 
tenant  But  to  effect  this,  the  rent  must  be  demanded  o  i  the  day  it  becomes  due, 
and  at  a  late  hour  of  the  day.    Chipman  v.  Emeric,  273. 

2.  Idem.,- Where  the  record  shows  no  demand  of  the  rent,  there  can  be  no  forfeit- 
ure,   lb. 

Bee  Tenants  in  Common. 

FOREIGN  MINER'S  LICENSE, 
Bee  Mznxs-and  Mining  Claims,  4;  PABTNEB8HD?r-6* 

FORFEITURE. 

1.  Forfeiture  of  Estate  fob  Years.— At  common  la w  there  was  no  forfeiture  of  an 
estate  for  years,  for  the  non-payment  of  rent,  nor  for  the  commission  of  waste. 
Chipman  v.  Bmeric,  273. 

2.  Idem,  for  Waste.— By  the  Statute  of  Gloucester,  6  Ed.  1,  the  remedy  of  forfeiture 
was  given  for  waste,  and  it  was  expressly  confined  to  the  place  wherein  the  waste 
was  committed.    lb. 

8.  Idem,  Statutobt  Construction.— The  Statute  of  California  confines  the  remedy 
to  the- recovery  of  treble  damages.    lb. 

Bee  Forcible  Entry  and  Detainer,  1,  2;  Lease,  2. 

FRAUD. 

1.  Fraud,  Defence  not  Waived  bt  Receipt  of  Payment.— On  a  bill  for  specific 
performance,  defendant  alleged  fraud  in  the  contract  sued  upon,  but  admitted 
payment  of  the  consideration-money  under  protest  affirming  the  fraud:  Held, 
that  the  receipt  of  payment  was  no  waiver  of  the  defence,  and  that  defendant 
was  not  estopped  from  showing  the  fraud,  and  that  it  was  error  in  the  Court  not 
so  to  instruct  the  jury  when  requested.  Ruesel  v.  Amador,  400. 
See  Arrest,  1, 2;  Counts,  3;  Deed,  4. 

GAMING. 

1.  Gaming  Debt  not  Recoverable.— No  action  will  lie  to  recover  money  lost  at 
gaming.    Carrier  v.  Bratman,  328. 

2.  Idem,  not  Legalized  bt  License  Act.— Gaming  debts  have  not  been  legalized  by 
the  operation  of  the  act  of  the  Legislature  licensing  gaming  houses.    lb. 

8.  Idem,  Effect  of  Act.— The  license  simply  operates  as  a  permission,  and  removes 
the  misdemeanor  at  common  law,  without  changing  the  character  of  the  contract. 
lb. 

4.  Idem,  Object  of  Act. — The  object  of  the  Legislature  in  passing  the  act  was  to 
control  gaming  within  certain  bounds,  by  imposing  restrictions  and  burdens 
upon  persons  carrying  on  this  kind  of  business.    lb. 

6.  Gaming  License,  not  Recoverable  by  Action. — An  action  cannot  be  maintained 
against  the  keeper  of  a  common  gaming-house  to  recover  the  amount  required 
by  law  for  a  license  which  he  neglected  to  obtain.    People  v.  Raynes,  366. 
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6.  Idem,  Liability  ok  Failure  to  Procure.— The  failure  to  obtain  a  lioenae  leaves 
the  party  as  he  would  have  been  at  common  law,  a  public  wrong-doer,  and  sub- 
ject to  indictment  and  punishment,    lb. 

GARNISHEE. 

1.  Attachment,  when  Garnishee  should  be  Discharged— Where  a  garnishee,  in 
discharge  of  a  rule,  answers  on  oath,  that  he  was  released  by  the  plaintiff,  and 
that  the  plaintiff  had  abandoned  his  examination,  he  should  be  discharged  by  the 
Court  without  further  delay,  unless  his  answer  is  controverted  by  the  affidavit  of 
the  plaintiff.    Ogden  v.  Mills,  253. 

2.  Idem,  what  Operates  as  Discharge  or.— And  where  a  party  is  garnisheed  to 
answer  on  a  certain  day,  and  appears,  and  the  summoning  party  declines,  or  is 
not  prepared,  to  take  his  answer,  and  a  term  elapses  without  any  action  on  the 
garnishment,  the  summons  is  discontinued,  and  the  party  discharged  from  liabil- 
ity to  answer.    lb. 

GBANTOB  AND  GRANTEE. 

See  Mexican  Title. 

HUSBAND  AND  WIFE. 

1.  Parties,  Mabbtkd  Woman.— The  Practice  Act  gives  to  a  married  woman  the 
right  to  sue  without  her  husband,  where  the  action  concerns  her  separate  estate. 
Snyder  v.  Webb,  83. 

2.  Married  Woman,  Separate  Property  or.— Under  the  act,  properly  owned  by 
the  wife  before  marriage,  and  that  acquired  afterwards  by  gift,  bequest,  devise, 
or  descent,  shall  be  her  separate  property.    lb. 

3.  Idem,  Common  Property.— The  rents  and  profits  of  the  separate  property  are 
declared  to  be  common  property.    lb. 

4.  Husband  and  Wife,  Statute  Construed.— The  act  governs  if  there  be  no  mar- 
riage contract  containing  stipulations  contrary  thereto.    lb. 

5.  Marriage,  Stipulations  as  to  Property.— The  act  confers  on  the  parties,  before 
marriage,  an  unlimited  right  to  make  whatever  stipulations  they  may  agree 
upon  in  respect  to  property,  and  this  is  not  confined  to  property  in  esse,  but  con- 
templates property  to  be  acquired,  and  the  rents  and  profits  of  the  present  estate. 
lb. 

6.  Mabbtfto  Woman,  Rights  of,  how  Secured. — Our  statute  does  not  dispense  with 
the  interposition  of  trustees  to  protect  the  wife,  except  with  respect  to  the  prop- 
erty specified  in  the  act.  In  all  other  respects,  the  common  law  remains  unal* 
tered,  and  the  wife  may  resort  to  trustees  for  all  purposes  of  security.    lb. 

7.  Husband,  when  regarded  as  Trustee  of  Wife.— If  the  husband  should  take 
the  rents  and  profits  of  her  estate,  he  will  be  held  to  account  for  her  benefit, 
to  the  same  extent  as  if  he  had  undertaken  a  specific  trust,    lb. 

8.  Married  Woman,  Disability  to  Contract.— The  law  which  deprives  a  married 
woman  of  the  right  to  make  contracts  is  not  altered  by  the  statute,  unless  in 
respect  of  the  property  specified  by  it,  and  she  cannot  bring  suit  in  her  own  name 
upon  a  contract  which  she  was  not  authorized  by  the  statute  to  make.    Jo. 

9.  Idem,  Division  of  Common  Property,.— Upon  the  dissolution  of  a  marriage 
by  a  Court  of  competent  jurisdiction,  the  act,  in  relation  to  husband  an  A  wife, 
directs  that  the  common  property  Bhall  be  equally  divided  between  tin  parties, 
and  that  the  Court  granting  the  decree  shall  make  such  order  for  tl»  division 
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thereof.  Held,  that  a  partition  of  the  common  property  is  one  of  the  direct  re- 
sults of  a  decree  for  divorce,  and  is  part  and  parcel  of  the  decree  to  be  rendered, 
and  one  of  the  proper  subjecte  of  the  action.    Kashaw  v.  Kashato,  312. 

10.  Idem,  Common  Property,  Pbesumptions  as  to.— In  the  absence  of  an  allegation 
that  there  is  common  property,  the  presumption  would  be  that  there  was  none. 
lb. 

11.  Idem,  Allegation  of.— And  it  is  proper  to  declare,  for  the  information  of  the 
Court,  in  what  the  common  property  consists,  its  nature,  and  value.    Jo. 

See  Divorce,  1,  2;  Pasties,  1,  2. 

INJUNCTION  AND  INJUNCTION  BOND. 

1.  Injunction,  Counsel  Fees  as  Damages.— In  an  action  upon  an  injunction  bond 
to  recover  damages  for  the  wrongful  issuing  of  the  writ,  it  was  held,  that  the 
amount  paid  to  counsel  as  a  fee  to  procure  the  dissolution  of  the  injunction  was 
properly  allowed  as  part  of  the  damages.    Ah  Thaxe  v.  Quan  Wan,  216. 

2.  Injunction  Bond,  Action  on.— In  an  action  on  an  injunction  bond,  the  judg- 
ment of  dissolution  is  conclusive,  and  the  only  question  is  the  amount  of  dam- 
age sustained.    Gelston  v.  Whilesides,  809. 

8.  Idem,  What  must  be  Shown.— But  where  an  injunction  is  dissolved,  and  the  suit 
in  which  it  issued  is  dismissed  by  the  action  of  the  party,  this  is  no  admission 
that  the  injunction  was  improperly  sued  out.  In  such  case,  to  maintain  an  action 
on  the  bond,  it  must  be  Bhown  that  there  was  no  proper  cause  for  the  injunction. 
lb. 

4.  Injunction,  What  must  be  Shown.— Where  the  petition  set  forth  a  lease  and  con- 
tract to  pay  rent  in  kind,  by  defendant  to  plaintiff,  and  that  defendant  had  re- 
fused payment  of  the  rent,  and  was  removing  the  crop  with  intent  to  defraud 
plaintiff  of  his  share  due  for  rent,  and  asked  for  an  injunction  to  restrain  him: 
Held,  that  in  this  case,  it  was  necessary,  to  obtain  an  injunction,  for  the  bill  to 
aver,  either  the  insolvency  of  the  defendant,  or  that  he  was  without  tangible  prop- 
erty which  could  be  made  the  subject  of  attachment  or  execution;  and  the  bill 
being  defective  in  both  particulars,  the  order  for  an  injunction  could  not  be 
sustained.    Gregory  v.  Hay,  832. 

See  Nuisance,  8, 9, 10;  Pleading,  12. 

INSOLVENT. 
See  Assignment,  1. 

INSTRUCTIONS. 

1.  iNSTBUonoNS  in  Action  foe  Malphactioe  of  SuBGEON.— Where  the  action  was 
brought  against  surgeons  "  for  malpractice,  by  reason  of  which  amputation  be- 
came necessary, "  it  was  held  to  be  error  for  the  Court  to  instruct  the  jury,  "  that 
if  they  believe,  from  the  evidence,  that  the  defendants  were  guilty  of  negligence, 
carelessness,  or  inattention,  in  their  treatment  of  plaintiff's  wounds,  by  which  he 
was  caused  gread  bodily  pain  and  mtfering,  the  plaintiff  is  entitled  to  a  verdict." 
Moor  v.  Teed,  190. 

2.  Instructions  in  Action  fob  Use  and  Occupation.— In  an  action  for  use  and  oc- 
cupation, the  Court  was  asked  to  instruct  the  jury  M  that  it  was  necessary,  to  en- 
able the  plaintiff  to  recover,  that  he  should  show,  that  the  defendant  used  and 
occupied  the  premises  by  the  permission  of  the  plaintiff;  and  if  the  jury  believe 
defendant  used  and  occupied  the  same  against  the  will  of  the  plaintiff,  that  they 
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most  find  a  verdict  for  the  defendant;"  which  the  Court  refused.  Biddy  that  in 
this  the  Court  erred.    Sampan  v.  Siuuffer,  196. 

S.  Ixhbuotions,  Pbactice  on  Gmxo  ob  Refuscco.— The  Court  mat  gire  or  re- 
fuse the  instructions  asked  for.  and  no  modification  which  alters  the  meaning  or 
might  mislead  the  jury  can  be  substituted.    Russet  v.  Amador,  400. 

Instructions  Erroneous.— And  in  such  action,  it  was  error  for  the  Court  to 
charge  the  jury  that  it  was  for  them  exclusively  to  say  what  amount  the  plaintiff 
was  entitled  to  recover,  and  that  defendants  were  liable  for  the  value  of  the  goods 
at  the  time  of  demand  made.    Lubert  v.  Chaoileau,  458. 

See  Contract,  5;  Delivery,  2. 

INTEREST. 

Mortgage,  Interest,  Bate  op.— Where  the  assignee  of  a  mortgage  upon  prem- 
ises, the  buildings  upon  which  were  destroyed  by  fire,  agreed  to  waive  his  lien  in 
favor  of  one  who  had  agreed  to  advance  money  to  rebuild,  but  no  agreement  was 
made  at  the  time  as  to  interest:  Held,  that  the  guarantee  of  the  assignee  extended 
no  further  than  the  contract  when  made,  and  as  this  was  silent  as  to  interest,  that 
a  higher  rate  of  interest  than  the  law  allowed,  where  the  rate  was  not  agreed  upon 
by  the  parties,  could  not  be  allowed.    Godfrey  v.  Caldwell,  101. 

2.  Interest,  Computation  op.— Upon  a  money  demand  bearing  interest,  on  which 
payments  have  been  made  after  maturity,  the  proper  method  of  computing  in- 
terest is  stated  by  Chancellor  Kent,  in  Connecticut  v.  Jackson,  1  Johns.  Ch.  Bep. 
13.    Backus  v.  Minor,  231. 

8.  Idem,  Account  Stated.— But  where  an  account  has  been  stated  by  the  plaintiff, 
charging  interest  both  on  the  debt  and  the  payments,  and  rendered  to  the  defend- 
ant, and  no  objection  made  thereto  within  a  reasonable  time,  it  is  the  same  as  an 
agreement  that  the  interest  should  be  computed  accordingly.    lb. 

4.  Idem,  Mode  op  Computation  when  Binding. — When  the  dealings  of  the  parties 
extended  through  a  period  of  more  than  two  years,  during  which  time  several  ac- 
counts were  rendered  by  plaintiffs  to  defendant,  and  the  same  mode  of  computing 
interest  was  pursued  throughout,  this  mode  was  held  to  be  binding  upon  them. 
lb. 

JUDGMENT. 

1.  Judgment,  not  Subject  to  Collateral  Attack.— The  Court  of  Sessions  granted 
a  license  to  defendant  to  run  a  ferry.  This  grant  was  resisted  by  plaintiff,  who 
took  an  appeal  to  the  District  Court,  who  affirmed  the  grant;  which  judgment  re- 
mained unreversed.  This  action  was  brought  to  recover  damages  from  defendant 
for  running  the  ferry;  the  plaintiff  alleging  that  the  license  was  illegally  granted. 
Held,  that  the  judgment  of  the  District  Court  was  a  bar  to  this  action,  and  that 
that  judgment  could  not  be  impeached  collaterally.     Webb  v.  Hanson,  103. 

2.  Idem.— When  the  judgment  of  the  District  Court,  confirming  such  license,  is 
unreversed,  it  cannot  be  tried  collaterally.     Webb  v.  Hanon,  65. 

Bee- Amendment,  2;  Appeal,  4,  5,  7, 18,  20;  Bail,  1;  Coubts,  1,  5,  6,  7,  8;  Damages, 
8;  Findings,  2;  Injunction,  1;  Befebence,  3;  BEMrrrrruB,  2, 4,  5;  Sheriff  and 
Sheriff's  Sale,  2. 

JUBI8DICTION. 

I.  Jurisdiction  of  State  Coubts.— If  the  Courts  of  this  State  can  entertain  juris- 
diction of  titles  to  land  granted  by  a  Mexican  governor,  antecedent  to  the  acqui- 
sition of  the  country  by  the  United  States,  without  previous  confirmation  or  leg- 
islative recognition?    Leese  v.  Clarke,  17. 
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2.  District  Court,  Constitutional  Jurisdiction.— The  jurisdiction  of  the  District 
Court  is  confirmed  and  defined  by  the  constitution,  and  no  statute  can  deprive 
it  of  its  powers.    Sicks  v.  Bell,  219. 

8.  Idem,  in  Cases  respecting  Mining  Claims.— Although  the  jurisdiction  of  mining 
claims  is  given  to  Justices  of  the  Peace,  that  of  the  District  Court  remains  un- 
affected, if  the  amount  in  controversy  exceeds  $200.    lb. 
Bee  Certiorari,  1,  2;  Summons,  5 

JUROR  AND  JURY. 

1.  Jubob,  Qualification  of.— To  render  a  person  competent  to  act  as  a  juror,'  he 
must  be  an  elector  of  the  county  in  which  he  is  returned,  and  have  resided  in  the 
county  thirty  days.    Sampson  v.  Shaeffer,  107. 

JUSTICE  OP  THE  PEACE. 
See  Pueblo  Lands,  12;  Summons,  4. 

LANDLORD  AND  TENANT. 

1.  Landlord  and  Tenant,  Termination  of  Tenancy.— Where  the  defendant  held 
as  tenant  under  J.  8.  in  his  lifetime,  under  whom,  as  his  heir-at-law,  the  plaintiff 
claimed  as  landlord,  but  the  defendant  refused  to  recognize  him  as  such:  Held, 
that  this  refusal  terminated  the  tenancy,  and  overweighed  the  presumption  of  a 
contract  between  him  (defendant)  and  the  plaintiff.  Sampson  v.  Shaeffer,  196. 
See  Actions,  1, 2, 8, 4;  Forcible  Entry  and  Detainer,  1, 2;  Forfeiture,  1;  Injunc- 
tion, 4;  Lease,  2, 8;  Mortgage,  2. 

LEASE. 

1.  Lien  on  Leasehold  Interest.— Where  a  lien  attacherapon  a  leasehold  interest, 
it  so  attaches,  subject  to  all  the  conditions  of  the  lease.    GaskiU  v.  Trainer,  834. 

2.  Lease,  Demand  fob  Rent  necessary  to  Create  Forfeiture.— But  if  one  of  the 
conditions  be  forfeiture  for  non-payment  of  rent,  the  mere  failure  to  pay  the  rent 
will  not  make  a  forfeiture:  there  must  be  a  formal  demand  made  on  the  day  it 
becomes  due,  to  effect  this.    Jo. 

8.  Idem,  Waiver  of  Demand  not  Implied.— A  waiver  of  the  demand  will  never  be 
implied  for  the  purpose  of  making  a  forfeiture;  for,  from  its  very  nature,  a  for- 
feiture cannot  take  place  by  consent,  and  is  not  favored  by  the  rules  of  law.   lb. 

4.  Idem,  Surrender  of  Leasehold  Interest.— The  surrender  of  a  leasehold  estate 
operates  a  merger  in  the  fee,  but  this  cannot  be  suffered  to  defeat  the  right  of  a 
third  party,  whose  rights  intervened  before  the  merger  took  effect*   Jo. 

See  Contract,  2;  Lien,  2;  Mortgage,  2. 

LICENSE. 
See  Gaming,  2,  8, 4,  6;  Pabtnersbtp,  6. 

LIEN. 

1.  Lien,  Owner  of  Chartered  Vessel— The  owner  of  a  chartered  vessel  has  no 
general  lien  upon  the  cargo  for  the  charter  price.    Mayo  v.  Stansbvry,  466. 

2.  Lien  on  Leasehold  Interest,  Enforcement  of.— The  party  holding  a  lien  on  a 
leasehold  estate  has  a  right  to  enforce  it,  notwithstanding  a  subsequent  failure  of 
the  lessee  to  pay  rent,  and  a  surrender  of  the  lease  to  the  lessor.  QaskiU  v. 
Trainer,  834. 

See  Lease,  1, 2, 8, 4;  Mechanic's  Lien,  1,  2. 

Gal.  Kbpts.,  vol.  m.— 35 
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MANDAMUS. 

t.  Mandamus,  when  it  Libs.— A  mandamus  will  not  lie  where  there  is  any  other 
specific,  speedy,  and  adequate  remedy.    People  v.  Olds,  167. 

2.  Idem,  when  Issued.— The  statute  of  this  State  is  a  re-affirmance  of  the  prin- 
ciples of  the  common  law,  as  regards  the  writ  of  mandamus,  and  sec  468  pro- 
Tides,  that  it  shall  be  issued  in  all  cases  where  there  is  not  a  plain,  speedy,  and 
adequate  remedy,  in  the  ordinary  oourse  of  law— e  converse,  it  shall  issue  in  no 
other.    lb. 

8.  Mandamus,  Remedy  BY.— A  mandamus  can  give  no  right,  bat  may  b*  resorted  to 
to  put  a  party  in  a  position  to  assert  his  right    lb. 

4.  Idem,  whew  will  not  Lie.— It  will  not  lie  where  the  office  claimed  is  full,  or 
against  an  incumbent  de  facto,  unless  the  party  be  without  remedy.    Jo. 

5.  Mandamus  and  Quo  Warranto  Distinguished.— The  distinction  between  the  writs 
of  mandamus  and  quo  warranto,  as  held  in  England,  is  not  abolished  by  the 
statutes  of  this  State,  but,  on  the  contrary,  is  recognized.    Jo. 

6.  Mandamus,  Effect  or  Demurrer.— An  application  for  a  mandamus  set  forth  as 
the  ground  of  this  application  certain  services  and  a  claim  for  compensation,  per- 
formed under  the  authority  of  an  act  of  the  Legislature,  by  plaintiff,  and  that  he 
had  submitted  his  account  to  defendants  (appointed  by  law  to  audit  and  allow  like 
accounts)  to  be  audited  and  allowed,  who  had  refused  to  act  in  tho  premises.  De- 
fendants demurred  to  the  application,  and  alleged  as  ground  that  they  did  not  see 
fit  to  allow  the  claim  for  compensation,  which  was  a  matter  of  discretion  for  them. 
Held,  that  the  effect  of  the  demurrer  was  to  admit  the  truth  of  the  facts  alleged, 
and  that  while  defendants  had  discretionary  power  to  determine  the  amount  of 
compensation,  they  cannot  be  permitted,  in  the  same  breath,  to  admit  the  right 
to  compensation,  and  then  refuse  to  grant  it   Selkirk  v.  Sacramento  County,  823. 

MECHANIC'S  LIEN. 

1.  Mechanic's  Lien,  Statute  Construed.— The  statute  of  April  12th,  1830,  "  To 
provide  for  the  lien  of  mechanics  and  others,"  has  placed  liens  for  materials, 
and  liens  for  labor,  on  the  same  footing;  and  it  is  error  in  the  Court  to  refuse  to 
distribute  the  proceeds  in  conformity  to  the  statute.    Moxley  v.  Shepard,  64. 

2.  Mechanic's  Lien,  what  Subject  to.— The  statute  of  1850,  providing  for  the  lien  of 
mechanics  and  others,  limits  the  structures  on  which  parties  can  obtain  such  lien, 
to  buildings  and  wharves.  Under  this  act,  no  such  lien  could  be  had  on  bridges. 
Burt  v.  Washington,  246. 

See  Lease,  1,  2,  3,  4;  Lien,  2. 

MEXICAN  LAW. 
See  Mexican  Titles;  Pueblo  Lands,  1,  2. 

MEXICAN  TITLES. 

1.  Mexican  Grants,  Tests  of  Validity.— Prior  to  tne  24th  May,  1821,  the  laws  or 
decrees  of  the  kings  of  Spain,  and  the  regulations  or  usages  of  their  governors, 
(who  were  mere  deputies,)  sanctioned  by  royal  approval  or  acquiescence,  afforded 
the  proper  tests  by  which  to  determine  the  validity  of  grants.    Leese  v.  Clarke,  17. 

2.  Idem— Authority  to  Make.— Since  the  revolution,  (24th  February,  1821,)  no 
valid  alienation  could  be  made,  except  by  an  act  of  Mexican  sovereignty,    lb. 
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8.  Idem— Mexican  Law.— By  the  law  of  the  Mexican  Congress  of  18th  August,  1824, 
limited  and  defined  by  that  of  November  21st,  1821,  the  governors  of  territories 
were  authorized  to  grant,  with  certain  specifio  exceptions,  vacant  lands,  etc. 
By  these  laws  and  the  legislation  of  the  departmental  legislature,  consistent  there- 
with, must  be  determined  the  validity  of  any  grant  of  land  in  California.    lb. 

4.  Idem— Validity  or  Grant,  how  Determined.— To  these  regulations  this  Court 
alone  look,  and  by  them  every  grant  must  be  determined.  If  not  fully  complied 
with,  the  title  did  not  pass,  but  remained  in  the  government  of  Mexico.    Tb. 

5.  Idem— Title  when  Inchoate.— A  mere  grant,  without  further  compliance  with 
the  requisitions,  is  at  best  but  an  inchoate  title,  and  the  land  passed  to  the 
United  States,  who  hold  it  subject  to  the  trust  imposed  by  the  treaty  of  cession 
and  the  equities  of  the  grantees.    Tb. 

6.  Treaty,  Execution  of  Trust  under.— The  execution  of  this  trust  is  a  political 
power  to  which  the  judiciary  is  not  competent.    lb. 

7.  Ejectment,  Title  Insufficient  to  Maintain.— Where  the  title  of  the  plaintiff  is 
inchoate  and  incomplete,  he  cannot  sustain  an  ejectment,  and  the  Court  properly 
excluded  such  title  as  testimony.    lb. 

8.  Mexican  Grant,  Validity  how  Tested.— A  grant  of  land  made  while  the  country 
was  under  the  dominion  of  Mexioo,  must  be  tested  by  the  rules  of  law  which 
then  prevailed.  The  cession  to  the  United  States  has  worked  no  change  in  the 
legal  rights  of  private  persons.    Vandenlice  v.  Hanks,  27. 

9.  Idem,  Power  to  Make  Grant.— The  power  of  the  Mexican  Government  to  grant 
land  is  derived  from  the  Congressional  decree  of  1824,  and  the  regulations  of 
1828.    Tb. 

10.  Idem,  Presumptions  as  to  Official  Acts.— When  the  regulations  require  that  a 
grant  shall  not  be  held  to  be  sufficiently  valid  without  the  previous  consent  of 
the  Territorial  Deputation  (legislature,)  and  provides  that  the  definitive  grant 
being  made,  a  document  signed  by  the  governor  shall  be  given  to  serve  as  a  title 
to  the  grantee,  and  the  governor  delivers  the  title,  the  presumption  arises  that 
the  governor  fulfilled  his  duty,  and  that  the  grant  had  the  approval  of  the  legis- 
lature, and  if  the  contrary  be  asserted,  it  must  be  shown  by  proof.    Tb. 

U.  Idem.— Nor  is  this  view  weakened  by  the  words  in  the  deed,  "  subjecting  Mm^lf 

(the  grantee)  to  the  approbation  of  the  most  excellent  departmental  assembly." 

lb. 
12.  Idem,  in  case  or  Lost  Records.— And  is  strengthened  In  view  of  the  disordered 

state  of  the  country,  the  irregularity  of  legislative  proceedings,  and  the  absence 

or  loss  of  these  records.    Tb. 

18.  Idem,  Approval  a  Condition  Subsequent.— If  it  was  the  duty  of  the  grantor  to 
obtain  the  legislative  approval,  and  the  governor,  who  had  the  sole  power,  having 
exercised  it,  and  made  the  grant,  the  necessity  of  obtaining  their  approval  was  a 
condition  subsequent  to  the  grant.    Tb. 

H.  Idem,  when  Grant  becomes  Absolute.— A  grant  made  on  a  condition  subsequent 
where  no  time  is  limited  for  its  performance,  and  the  condition  becomes  im- 
possible, the  grant  becomes  single  and  absolute  in  the  grantee.    Tb. 

15.  Idem,  no  Forfeiture  on  Failure  of  Survey. — When  the  land  granted  is  de- 
scribed by  specific  boundaries,  and  the  deed  ib  accompanied  by  a  diagram  or 
plot,  which  it  expressly  mentions  as  descriptive,  although  more  land  is  contained 
within  the  description  than  the  quantity  called  for  by  the  grant,  and  a  judicial 
survey  is  required  to  be  made  by  the  grantee,  the  failure  to  procure  such  survey 
works  no  forfeiture:  it  can  be  made  at  any  time*    Tb. 
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16.  Idem,  Title  to  Subplub  Land.— When  Bach  grant  contains  a  surplus,  the  tit]* 
is  good  for  the  whole  lot,  but  defeasible  for  the  surplus.    Id. 

17.  lone,  Denouncement  ob  Fobfettube.— If  the  grantee  neglect  the  directions  im- 
posed by  the  grant,  his  land  may  be  denounced  and  granted  to  another;  or  it 
may  be  forfeited  to  the  government;  but  in  the  absence  of  denouncement  or  for- 
feiture, his  right  to  the  whole  is  good  against  the  world.    lb. 

18.  Idem,  Pueblo  Land  Grants.— To  sustain  a  grant  from  a  town,  it  is  necessary 
to  show  that  the  lands  granted  were  the  property  of  the  town.    lb. 

19.  Evidence,  Admission  of  Heabsay  as  to  Bogkdabdbs.— Hearsay  evidence,  with 
regard  to  boundaries  of  parishes  or  towns,  is  only  received  where  such  boundary 
is  of  remote  antiquity;  and  query,  if  ever  it  should  be  received  to  anect  a  private 
right.    lb. 

20.  Mexican  Obant,  Pboof  or.— The  grant  bears  upon  qs  face  the  condition,  thai 
the  grantee  shall  subject  himself  to  the  confirmation  of  the  territorial  legisla- 
ture. The  acts  of  a  legislative  body  are  susceptible  of  proof,  either  by  records  or 
parol  proof,  and  cannot  be  presumed,    lb. 

21.  Idem,  what  Neoebsabt  to  Validity  of.— By  the  language  of  the  Instructions 
of  1821,  "  the  grant  asked  for  shall  not  be  definitively  valid,  without  the  previous* 
consent  of  the  territorial  deputation,  and  the  expediente*  shall  be  forwarded  to 
if    lb. 

22.  Idem,  Conditions  to  bb  Complied  with.— These  conditions  most  be  complied 
with  to  vest  in  the  grantee  a  complete  legal  title,  without  which  an  ejectment  will 
not  lie.    lb. 

23.  Tbbaty,  Sovebekht  Rights  undeb.— The  rights  of  Mexico  passed  to  the  United 
States,  and  Congress,  in  the  exercise  of  its  political  power,  has  control  over 
Mexican  grants,  in  cases  where  the  absolute  fee  has  not  been  passed  to  the 
grantee,  and  for  their  protection  the  United  States  has  pledged  her  frith  by 
solemn  treaty.    lb. 

MIKES  AND  MINING  CLAIMS. 

1.  Miking  Claim,  Conbthuottvb  Possession.— Actual  possession  of  a  portion  of  a 
mining  claim,  according  to  the  custom  of  miners,  in  a  given  locality  on  the  Yuba 
River,  extends  by  construction  to  the  limits  of  the  claim,  held  in  accordance  with 
such  customs.    Hicks  v.  BeU,  219. 

2.  United  States  as  Pbopbdetob  of  Public  Lands.— The  United  States,  as  owner 
of  land  within  the  limits  of  a  State,  only  occupies  the  position  of  any  private 
proprietor,  with  the  exception  of  exemption  from  State  taxation.    lb. 

8.  State  Sovebxonty  oveb  Minebal  Lands.— The  mines  of  gold  and  silver  in  the 
public  lands  are  as  much  the  property  of  the  State,  by  virtue  of  her  sovereignty, 
as  are  similar  mines  in  the  hands  of  private  proprietors.    lb. 

4.  Idem,  Miner's  License.— The  State,  therefore,  has  the  sole  right  to  authorize 
them  to  be  worked,  to  pass  Ibwb  for  their  regulation,  to  license  miners,  and  to  affix 
such  terms  and  conditions  as  she  may  deem  proper  to  the  freedom  of  their  use* 
lb. 

See  JuBiBDionoN,  8;  Pabtnebshd?,  6. 

MOTION. 
Bee  Depositions,  1. 
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MORTGAGE. 

1.  Mobtoaqe,  Stjbbooaxxon  of  Purchaser.— The  purchaser  of  a  mortgage  1b  subro- 
gated to  the  rights  of  the  mortgagee.    Johnson  v.  Dopkins,  891. 

2.  Idem,  Purchases  of  M obtoagob'b  Interest.— Defendant  set  up  title  in  herself 
as  assignee  of  the  mortgagee,  and  as  lessee  of  the  mortgagor.  The  plaintiff 
claims  as  purchaser  at  sheriff's  sale  on  a  jndgment  against  the  mortgagor.  The 
estate  in  controversy  was  leasehold,  and  the  judgment  of  the  plaintiff  was  ob- 
tained after  the  date  of  the  lease:  Held,  that  the  plaintiff  took  but  the  equity  of 
redemption  of  the  mortgagor,  subject  to  ihe  lease  of  defendants;  and  held,  that 
he  had  no  right  to  demand  possession  of  the  lessee  till  after  the  expiration  of  the 
lease,  and  could  recover  no  higher  rent  than  that  fixed  by  the  lease,  np  to  the 
time  he  demanded  possession,  after  the  expiration  of  the  lease.    lb. 

8.  .Action,  when  Premature.— No  account  was  stated  in  the  case,  and  the  cause  was 
remanded,  that  an  account  might  be  taken;  and  the  Court  remarked  that  if  it 
shall  appear  by  the  above  rule  of  computation  that  the  rente  were  insufficient  to 
have  paid  the  mortgage  debt  of  the  lessee  at  the  time  this  suit  was  brought,  then, 
that  it  was  premature,  and  must  fail.    lb. 

Bee  Deed,  6;  Estoppel,  2. 

MUNICIPAL  LANDS. 
Bee  Pueblo  Lands,  5. 

NEGLIGENCE. 
See  Atxokkex  abt>  Counsel,  1;  Deed,  4;  Inotbuotioks,  1;  Ratt.boat> 

NEGOTIABLE  INSTRUMENTS. 
f&ee  Promissory  Notes;  Set-off. 

NEW  TRIAL, 

1.  New  Tbial,  Nbwly-diboovebed  Evidence,  Showing  Required*--- An  application 
for  a  new  trial  on  the  ground  of  newly-discovered  evidence,  must  show  affirma- 
tively that  the  evidence  is  new,  material,  and  not  cumulative;  that  the  applicant 
has  used  due  diligence  in  preparing  his  case  for  trial;  that  the  new  evidence  was 
discovered  after  the  trial,  and  will  be  important,  and  tend  to  prove  fade  which 
were  not  directly  in  issue  on  the  trial,  or  were  not  then  known  or  investigated  by 
proof.    Bartiett  v.  Ebgden,  55. 

2.  New  Tbial,  on  Ground  of  Surprise.— Where  a  slight  degree  of  prudence 
would  guard  against  surprise,  it  is  not  a  sufficient  ground  to  allege  for  a  new  trial. 
Brooks  v.  Lyon,  113. 

9.  Idem,  what  Affidavit  should  State.— The  affidavit  did  not  state,  that  the 
newly  .discovered  evidence  was  discovered  since  the  trial,  nor  in  what  particular 
it  would  be  material,  nor  what  important  fact  it  would  tend  to  establish,  nor  that 
due  diligence  was  used,  nor  why  it  could  not  with  reasonable  diligence  have  been 
discovered  and  produced  at  the  trial  of  the  cause.  JTald,  that  a  new  trial  was 
properly  refused.    lb. 

4.  New  Tbial,  oh  Newlt-diboovebed  Evidence.— An  application  for  a  new  trial  on 
the  ground  of  newly-disoovered  evidence  must  state  sufficient  facts  to  warrant  it. 
Burritt  v.  Gibson,  896. 

Bee  Appeal,  8, 14;  Statement;  Remittitur,  % 
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NONSUIT. 

1.  Nonsuit,  -when  should  be  Grafted.— Where  the  plaintiff  falls  to  appear  sad 
proeecute  his  suit,  and  defendant  moves  a  nonsuit,  the  Court  has  so  aUematrm 
hnt  to  grant  it.    PeraUa,  v.  Jfariea,  185. 

Bee  Appeal,  15. 

NOTICE. 
BeeDBPOsmoicB,  4;  Evidence,  3;  Pabtnebship,  6. 

NUISANCE. 

1.  Ntobange,  Bight  to  Stop  Cohflagbation.—A  person  who  tears  down  or  destroyt 
the  house  of  another  in  good  faith,  and  under  apparent  necessity,  during  the 
time  of  a  conflagration,  for  the  purpose  of  saying  the  buildings  adjacent,  and 
stopping  its  progress,  is  not  personally  liable  in  an  action  by  the  owner  of  the 
property  destroyed.    Suroooo  y.  Geary,  69. 

2.  Nuisance,  House  on  Fire  Constitutes.— A  house  on  fire,  or  those  in  its  imme- 
diate vicinity  which  serve  to  communicate  the  flames,  is  a  nuisance  which  it  is 
lawful  to  abate,  and  the  private  rights  of  the  individual  yield  to  considerations  of 
general  convenience  and  the  interests  of  society.    lb. 

8.  Constitutional  Law,  Compensation  on  Condemnation.— The  constitutional  pro- 
vision, that  requires  payment  for  private  property  taken  for  public  use,  does 
not  apply  in  such  case.  This  rightbelongs  to  the  State,  in  virtue  of  her  right  of 
eminent  domain.    lb. 

4.  Idem,  Pbopebt?  when  not  taken  fob  Public  Use.— The  property  thus  taken  was 
not  a  taking  for  public  purposes,  but  a  destruction  for  individual  benefit,  or  for 
the  city,  and  not  for  the  State.    lb. 

5.  Trespass,  when  Pasty  Liable  fob,— The  necessity  for  such  act  of  destruction 
must  be  clearly  shown.  But  in  all  such  cases  the  individual  must  be  regulated 
by  his  own  judgment;  and  if  done  without  actual  or  apparent  necessity,  he  is 
liable  in  trespass.    lb. 

6.  Damages  fob  Pbopebtt  Destboted.— The  plaintiff  cannot  recover  for  the  value- 
of  the  goods  in  the  house  which  he  might  have  saved:  these  are  equally  liable  to 
the  necessities  of  the  occasion  with  the  house  in  which  they  are  placed.    lb. 

7.  Nuisance,  Decbee  in  Abatement  of.— Where  a  nuisance,  by  overflowing  plain* 
tins'  mining  claim  by  means  of  a  dam  erected  by  defendants,  was  found,  the  de- 
cree should  have  ordered  such  a  reduction  of  the  dam  as  would  have  prevented 
any  overflow,  from  that  cause,  of  the  plaintifis'  ground;  or,  if  necessary,  an  en- 
tire abatement.    Ramsay  v.  Chandler,  90. 

8.  Injunction,  when  Allowed.— And  a  perpetual  injunction  to  restrain  the-defend- 
ants  from  raising  their  dam  higher  than  the  point  designated  was  allowed.    lb. 

9.  Injunction  in  Cases  of  Nuisance.— To  entitle  a  party  to  an  injunction  in  a  esse 
of  nuisance,  the  injury  to  be  restrained  must  be  such  as  cannot  be  adequately 
compensated  by  damages;  or  it  must  be  irremediable  or  lead  to  irremediable  mis- 
chief.   MidcUeton  v.  Franklin,  238. 

10.  Nuisance,  what  Constitutes.— The  erection  of  a  steam-engine  and  machinery, 
and  a  grist-mill,  in  the  cellar  under  an  auction  store,  held  not  to  be  such  an  injury 
as  to  require  tho  restraining  power  of  the  Court;  at  least,  not  until  the  question 
of  nuisance  or  not,  should  be  determined  by  a  jury.    lb. 

U.  Idem,  Remedy.— Even  then  the  remedy  at  common  law  is  ample.    Io. 
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OFFICE  AND  OFFIOEB. 

1.  Office,  Vacated  by  Fazlttbe  to  Qualify.— The  neglect  of  the  platintiff  to  qual- 
ify for  the  office  within  the  ten  days  stipulated  by  law,  after  his  election,  was  a 
refusal  on  his  part  to  serve,  and  vacated  the  office,  so  far  as  he  had  any  right 
thereto.    Payne  v.  San  Francisco,  122. 

2.  Officer,  befobe  whom  to  Qualify.— Such  qualification  must  be  made  before 
a  proper  officer,  and  eannot  be  made  before  the  Mayor  of  the-  City,  who  has  no 
power  to  administer  the  oath  of  office.    lb. 

Bee  Election;  Mandamus,  4,  5;  Quo  Warranto,  1;  Saw  Fbancgdbco,  1, 4. 

ORDER. 
See  Appeal,  10, 11. 

PARTIES. 

L  Parties,  when  Wifbmat  Bus  Alone.— The  Practice  Act  permits  the  wife  to  sue 
alone,  when  the  action  is  between  herself  and  her  husband.  If  it  is  necessary  to 
introduce  other  parties,  their  introduction  cannot  affect  her  righte.  Kaahawy. 
Kashaw,  812. 

2.  Husband  and  Wife,  Statute  Conbtbued.— The  object  of  the  act  is  to  take  away 
the  necessity  of  suing  by  prochein  ami,  and  being  a  remedial  statute,  must  be 
beneficially  construed.    lb. 

See  Contract,  3;  Divorce,  1;  Husband  and  Wife,  1;  Mortgage,  1;  Public  Officer; 

Replevin. 

PARTITION. 
See  Tenants  in  Common. 

PARTNERSHIP. 

1.  Partners,  Actions  by.— Partners  cannot  sue  one  another  at  law,  for  any  of  the 
business  or  undertakings  of  the  partnership.  This  can  only  be  done  in  Chancery, 
by  asking  for  a  dissolution  and  an  account.    Stone  v.  Fouse,  292. 

2.  Idem,  Damages.— If  damages  accrue  in  such  proceedings,  if  liquidated}  they  can 
be  settled  by  the  Court;  if  unliquidated,  by  directing  an  issue  to  have  them  ascer- 
tained,   lb. 

8.  Idem,  Accounting  and  Dissolution.— Plaintiffs  cannot  sue  on  this  contract  in 
any  form,  without  seeking  an  account  and  dissolution.    lb. 

4.  Partnership,  Continuance  of.— A  consignment  of  merchandise  was  made  to  de- 
fendants as  partners.  After  the  dissolution  of  the  partnership,  two  sales  of  a 
portion  of  the  merchandise  were  made— one  by  each  partner,  who  severally  re- 
ceived the  money:  Held,  that  the  partnership  continued  for  the  purpose  of  ful- 
filling engagements;  and  that  the  defendants  were  jointly  liable.  Johnson  v. 
2btten,843. 

5.  Notice  of  Dissolution  Necessary.— To  affect  the  rights  of  one  dealing  with  a 
partnership  firm,  actual  notice  of  its  dissolution  must  be  brought  home  to  him. 
lb. 

6.  Foreign  Miner's  License.— When  a  foreign  miner,  subject  to  a  license  tax,  was 
employed  by  one  of  a  partnership,  to  work  in  the  mines  which  were  the  partner- 
ship's property:  Beld,  that  the  employer,  and  not  the  partnership,  was  liable  for 
the-tax.    Meyer  v.  Larkin,  408. 
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7.  Idem,  Levy  on  Partnership  Property,  when  a  Trespass.— Where  the  tax  col- 
lector levied  on  the  property  of  the  partnership,  for  the  tax  due  by  the  foreigner 
thus  employed,  and  sold  the  whole  claim,  and  dispossessed  the  plaintiff  (one  of 
the  partners) :  Held,  that  he  was  guilty  of  a  trespass,  for  which  this  action  was 
properly  brought.    lb. 

See  Debtor  and  Creditor;  Evidence,  3;  Witness,  2. 

PLACE  OF  TRIAL. 

1.  Place  or  Trial,  Change  of,  in  Discretion.— The  granting  a  change  of  venue  is 
discretionary  with  the  Court  below,  subject  to  review  only  in  cases  of  gross  abase. 
Sloan  y.  8mWi,4I0. 

2.  Idem.— The  peculiar  condition  of  things  in  California  is  unfavorable  to  change  of 
the  place  of  trial,  or  delays  in  the  administration  of  justice.    2  o. 

8.  Idem.— These  applications  often  result  in  a  loss  of  all  the  rights  involved.    lb. 

4.  Idem,  Affidavit  what  must  Show.— It  will  operate  against  the  application,  where 
the  affidavit  of  the  party  shows,  that  all  the  witnesses  of  his  adversary  reside  In 
the  place  from  whence  he  applies  to  remove  the  trial.    lb. 

6.  Idem,  what  to  State.— The  affidavit  should  state  the  facte  in  such  a  ""^  as 
to  enable  the  Court  to  draw  its  own  inference,  whether  or  not  an  impartial  trial 
could  be  had  in  the  particular  case.  If  it  fail  in  this,  it  will  not  warrant  the  Court 
in  changing  the  venue.    Tb, 

6-  Place  of  Tbial,  Motion  fob  Change  too  Late.— Where  a  motion  was  made  to 
change  the  venue,  on  the  ground  that  neither  of  the  parties  resided  in  the  district; 
where  no  objection  was  made  in  the  answer,  and  after  nearly  six  months  had 
elapsed  before  the  objection  was  taken:  Held,  that  the  motion  came  too  late,  and 
was  properly  rejected.    Toome  v.  EandaU,  438. 

PLEADING. 

L  Pleading,  Official  Capacity  "when  to  be  Shown.— To  entitle  a  party  to  re- 
cover as  Street  Commissioner  of  San  Francisco,  he  must  show,  not  only  that  he 
had  discharged  his  duties,  but,  1st,  that  he  had  been  lawfully  elected;  2d,  had 
qualified  himself  to  hold  the  office,  by  taking  the  oath  and  filing  the  bond,  at  the 
time  and  in  the  manner  required  by  law.    Payne  v.  8an  Francisco,  122. 

2.  Pleasing,  Matters  of  Fobm  not  Subject  to  Demurrer.— Objections  to  a  decla- 
ration, when  they  arise  from  matters  of  form,  are  not  the  subject  of  a  demurer. 
Otero  v.  BuUard,  188. 

8.  Idem,  Complaint  in  Conversion.— In  the  action  of  detinue,  the  maimer  of  laying 
the  possession  of  the  property  has  always  been  held  to  be  inducement.  It  is  usual 
to  aver,  a  bailment,  or  finding.    lb. 

4.  Description  of  Pbopebtt.— This  Court  cannot  say  whether  the  description  of  the 
property  might  have  been  more  accurate.    Jo. 

5.  Pleading,  Construction  of.— A  declaration  setting  forth  that  plaintiff  had  pur- 
chased a  quantity  of  goods  from  W.  &  P.,  "then  and  there  acting  as  the  agents  of 
defendant,"  is  only  another  form  of  declaring  that  he  had  purchased  from  the 
defendant,  and  is  sufficiently  certain  to  prevent  any  misapprehension  of  its  mean- 
ing, and  is  good  on  demurrer.    Cochran  v.  Goodman,  244. 

6.  Idem,  Complaint  in  Kao  Verba.— Where  the  complaint,  in  Kobo  verba,  set  forth 
the  bill  of  sale,  it  was  held  to  remedy  a  defect  in  the  description  of  the  quantity 
of  the  goods  sold,  a  party  must  be  presumed  to  know  what  was  intended  by  his 
own  account.    lb. 
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7.  Pleading,  Causes  of  Action  which  hat  be  United.— The  contract  declared 
on  contained  a  covenant  for  stipulated  damages,  and  by  the  same  contract,  the 
parties  were  constituted  partners.  The  plaintifis  prayed  judgment  for  the  liqui- 
dated damages,  and  for  an  account,  and  dissolution  of  the  partnership.  Defend- 
ant demurred,  assigning  for  cause  that  two  causes  of  action,  the  one  of  legal  and 
the  other  of  equitable  jurisdiction,  could  not  be  joined,  and  the  District  Court 
sustained  the  demurrer.    Held,  that  this  was  error.    Stone  v.  Fouse,  292. 

&  Estoppel,  when  Pleaded.— A  technical  estoppel  only  is  required  to  be  specially 
pleaded,  which  is  only  by  deed  to  the  party  pleading,  or  to  one  under  whom  he 
claims,  or  by  matter  of  record.    Hostler  v.  Hays,  302. 

9.  Res  Adjudigata,  Dismissal  or  Action.— Where  a  bill  disclosed  that  the  same 
subject-matter  had  been  litigated  between  the  same  parties  in  a  prior  suit,  and 
that  in  the  said  suit  the  plaintiff  in  this  suit  had  set  up  the  same  equity  which  he 
claims  by  this  bill,  the  bill  was  ordered  to  be  dismissed.  Barnett  v.  KUbourne,  827. 

10.  Equity,  Ground  pob  Belief,  Insufficient  Allegations.— The  allegations  of 
ignorance  in  making  the  necessary  averments,  or  of  insufficient  conduct,  in  the 
prosecution  of  a  former  suit,  does  not  constitute  ground  for  relief  in  Chancery. 
Jo. 

U.  Pleading,  Insufficient  Averments.— The  declaration  was  for  money  loaned,  and 
set  out  a  draft  drawn  by  defendants  on  a  house  in  Boston,  which  it  avers  was 
drawn  with  the  understanding  that  plaintiff  should  pay  the  same,  and  that  he  did 
pay  the  same;  but  did  not  aver  that  after  paying  the  draft,  he  cancelled  it,  and 
delivered  it  up  to  the  defendant.  Held,  that  the  defects  were  fatal  in  this  form 
of  action.    Lambert  v.  Blade,  880. 

12.  Injunction,  whew  will  not  Lie.— Where  the  complaint  alleged  that  in  Septem- 
ber, 1849,  plaintiff  settled  on  a  tract  of  land,  "  the  same  being  public  land  of  the 
United  States,"  that  subsequently  H.,  a  foreigner,  built  a  house  and  occupied  a 
portion  of  the  tract,  and  now  that  H.'s  executor  is  offering  the  same  for  sale,  and 
plaintiff  prays  an  injunction,  and  damages  for  the  occupation:  Held,  that  the  com- 
plaint sets  forth  no  principle  on  which  to  base  a  claim.    CConner  v.  Oorbitt,  870, 

18.  Pleading,  Hatteb  in  Abatement.— Matter  in  abatement,  or  which  was  such  at 
common  law,  (as  the  motion  in  this  case,)  must  be  set  up  in  the  answer,  and  with 
such  particularity  as  to  exclude  every  conclusion  to  the  contrary.  looms  v.  Ban* 
daU,4S8. 

14.  Trespass  and  Damages  United.— In  a  complaint  for  trespass,  the  plaintiff 
claimed  $500,  the  alleged  value  of  the  property  destroyed,  and  $500  damages; 
defendant  demurred  on  the  ground  that  two  causes  of  action  were  improperly 
joined;  and  the  Court  below  sustained  the  demurrer.  Held,  that  this  was  error. 
Tendesen  v.  Marshall,  440. 

15.  Answer,  Bet-Off.— When  the  defendants  were  sued  as  factors,  it  was  not  neces- 
sary to  set  forth  in  their  answer  their  claim  for  disbursements,  commissions,  etc., 
by  way  of  set-off.    Lubert  v.  CJiauviteau,  458. 

16.  Possession  of  Goods.— The  plaintiff  may  show  the  manner  in  which  defendants 
became  possessed  of  the  goods,  and  though  the  proof  should  show  that  they  be- 
came possessed  of  them  wrongfully,  it  will  be  sufficient  to  maintain  an  actio1! 
against  them,  as  consignees  of  factors.    lb. 

See  Amendments,  1,  2;  Appeal,  17;  Bail  Bond,  1,  2;  Bailment,  6;  Covenants,  1; 
Estoppel,  2;  Ferry;  Findings,  4;  Fraud;  Garnishee,  1,2;  Husband  and  Wdte, 
10,  11;  Injunction.  4;  Mandamus,  6;  Receiver,  1;  Set-oft,  1, 2;  Variance; 
Ykrdict,  2;  Witness,  6. 
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PLEDGE. 
See  Bailment,  1,  5. 

PRACTICE  ACT. 

L  Statutobt  Ooottmuotioh.— Under  the  Practice  Act,  whileihrmexe  forms  of  pro- 
ceedings are  simpliflbd,  all  that  is  substantial  in  the  body  of  the  law  is  preserved, 
to  give>it  certainly  and  logical  conclusiveness  as  a  science..  Sampson  r+Maqfer, 

196. 

Bee  Bxnrnxn7B,  2;  Vebdiot,  8. 

PREEMPTION  ACT. 
Bee  Public  Lands,  1. 

PRESUMPTIONS. 
fVw  fttimii,  7;  Pleading,  6;  Pueblo  LandsvU;  REFEBENCErX 

PRINCIPAL  AND  AGENT. 
Bee  A£fiipHB,^o>CojraiONOB  and  Consignee;  Dajcaobs,  9;  PleasoK)  16^16. 

PROBATE  COURT. 
See  Ezboutobs  and  Admdostbatobs,  2. 

PROMISSORY  NOTES. 

1.  Negotiable  Instrument,  Notioe  of  Non-payment  Pbematuhe.— A  proniissary 
note  was  made  before  the  Act  of  1851  (which  makes  the  4th  of  July  a  noo- 
juridioal  day,)  which  fell  due  on  the  1st  of  July,  and  was  payable  on  the  4th. 
Held,  that  notice  of  non-payment  on  the  3d  was  premature,  and  ineffectual  to 
charge  the  endorser.    Toothaker  v.  Cornwall,  144. 

U  Idem,  Actio*  when  Pbsmatube.— The  payee  has  all  of  the  last  day  on  which  his 
note  falls  due,  in  which  to  pay  it,  and  a  Buit  commenced  for  its  recovery  on  that 
day  is  premature.    WUoombe  v.  Dodge,  260. 

PUBLIC  LANDS. 

h  Pbeemftion  Act— Title  undeb  Pbioe  Equities.— The  prospective  Preemption 
Act  of  Congress  of  1841,  js  expressly  confined  to  the  surveyed  lands,  and  was  not 
extended  to  California  at  the  time  of  the  acte  complained  of,  and  the  statute  of 
this  State,  which  protects  the  possession  of  settlers  on  publio  lands,  to  the  extent 
of  160  acres,  was  not  passed  until  April,  1852,  long  after  the  commencement  of 
this  suit.  Under  neither  of  these  acts  can  the  plaintiff  claim  any  rights,  and  by 
his  own  showing  he  is  a  mere  trespasser.    CConner  v.  Corbitt,  870. 

2.  Possessory  Action.— An  action  brought  under  the  Act  of  1850,  must  show  that  the 
possession  of  the  plaintiff  has  been  invaded.    Jo. 

PUBLIO  OFFICERS. 

1.  ^Public  Offices,  Action  by.— Nor  will  a  joint  resolution  of  the  City  Councils, 
approved  by  the  Mayor,  recognizing  a  party  as  Street  Commissioner,  enabl*  him 
to  recover  for  services  rendered  in  that  capacity,  upon  a  qtULntom-jmeruiL  Payne 
t.  San  Francisco,  122. 

PUEBLO  LANDS. 

1—  Mexican  Law,  Towns  Owners  of  Lands.— By  the  laws  of  Mexico,  towns- were  in* 
Tested  with  the  ownership  of  lands.    CoJuu  v.  Bawn+MZ. 
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2.  Alcalde  Power  to  Make  Grants.— By  the  laws,  usage,  and  custom  of  Mexico, 
the  Alcaldes  were  the  heads  of  the  Ayuntamientos,  or  town  councils;  were  the  ex- 
ecutive officers  of  the  towns,  and  rightfully  exercised  the  power  of  granting  lots 
within  the  towns,  which  were  the  property  of  the  towns.    lb. 

8.  San  Francisco,  Title  to  Pueblo  Lands.— Before  the  military  occupation  of 
California  by  the  army  of  the  United  States,  San  Francisco  was  a  Mexican 
Pueblo,  or  municipal  corporation,  and  was  invested  with  title  to  the  lands  within 
her  boundaries.    lb. 

4.  Alcalde  Grants,  Presumptions,— A  grant  of  a  lot  in  San  Francisco,  made  by  an 
Alcalde,  whether  a  Mexican  or  of  any  other  nation,  raises  the  presumption  that 
the  Alcalde  was  a  properly  qualified  officer,  that  he  bad  authority  to  make  the 
grant,  and  that  the  land  was  within  the  boundaries  of  the  Pueblo,    lb. 

6.  Pueblo  Lands.— Under  the  Mexican  laws,  municipal  lands  become  the  absolute 
property  of  the  Pueblo,  subject  only  in  their  disposition  to  the  general  laws  of 
Mexico.    lb. 

6.  Idem,  Bights  of  San  Fbanoiboo  in.— The  occupation  and  subsequent  acquisition 
of  California  by  the  United  States  did  not  suspend  or  determine  any  rights  or  in- 
terest of  San  Francisco  in  such  lands.  And  if  any  interest  passed  to  the  Govern- 
ment of  the  United  States  by  the  said  acquisition,  it  has  been  reconveyed  by  the 
Act  of  Congress  of  March  Sd,  1851,  entitled,  "An  Act  to  Ascertain  and  Settle  the 
Private  Land  Claims  in  California."    lb. 

7.  Alcalde,  Validity  of  Acts  of.— It  is  too  late  to  question  the  authority  of  an 
Alcalde  elected  in  1846.  If  invalid,  his  acts  as  a  de  facto  offioer  must  be  held 
good  by  this  Court    lb. 

8.  Alcalde  Grants,  Rights  Under.— The  title  acquired  by  San  Francisoo,  by  virtue 
of  the  Act  of  Congress  of  March  3d,  1851,  to  the  Pueblo  lands,  must  enure  to  the 
benefit  of  bona  fide  holders  under  her  grants.    1  b. 

9.  Pueblo,  Bights  of,  to  Municipal  Lands.— The  Pueblo  retained,  during  the  war, 
all  its  rights  to  municipal  lands  which  had  been  conferred  upon  it  previous  to  the 
war.  The  right  to  alienate  is  incident  to  that  of  ownership.  The  fact  that  this 
right  was  exercised  by  the  municipality  from  1885  to  1850  without  question  or  re- 
striction, would  prove  the  usage  and  custom  in  the  absence  of  law.    J  b. 

10.  Idem.— The  Pueblo  had  the  same  right  to  dispose  of  its  property  during  the  war 
as  a  natural  person.    lb. 

11.  Alcalde  Grants.— All  grants  made  by  the  Alcalde  from  the  beginning  of  18S5  to 
near  the  end  of  1839  were  made  by  the  authority  of  the  Ayuntamiento.    lb. 

12.  Grants  bt  Justices  of  Peace.— The  grants  made  by  Justices  of  the  Peace  from 
1839  to  the  end  of  1843,  were  made  by  virtue  of  authority  conferred  on  them  in 
the  absence  of  Alcaldes  by  the  Departmental  Junto,  in  virtue  of  Art  180  of  the 
law  of  March  17, 1837.    lb. 

18.  Pueblo  Grants.— The  grants  made  in  1844  by  Alcaldes  were  made  by  virtue  of 
their  office,  as  constituting  the  municipal  government  of  this  Pueblo,  under  Gov- 
ernor Micheltoreno's  Proclamation  of  November  4th,  1843.    lb. 

14.  Idem,  Presumed,  Made  bt  Authority.— Grants  made  after  the  15th  September, 
1847,  must  be  presumed  to  be  made  by  the  authority  of  the  Ayuntamiento,  or 
Council,  so  long  as  that  body  existed.    lb. 

QUO  WARRANTO. 

I.  Title  to  Office.— Title  to  an  office  cannot  be  tried  upon  a  mandamus,  neither  at 
common  law,  nor  under  the  statute.    People  v.  Olds,  167. 
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2.  Ububpattoh  or  Ome*,— The  Practice  Act  provides  a  remedy  "  against  any  per- 
son who  usurps,  intrudes  into,  or  unlawfully  holds  or  exercises,  any  public  office, 
civil  or  military,  or  any  franchise  within  the  State."    lb. 
See  Kaxdaxus,  5. 

RAILROAD. 

1.  Negligence,  Liability  fob.— Defendants  were  owners  of  a  private  railroad,  con- 
structed by  them,  and  ran  with  machinery  under  a  license  from  the  City  Councils, 
through  certain  streets  of  San  Francisco.  The  plaintiff  claimed  damages  for  in- 
juries done  to  himself,  his  horse,  and  wagon,  in  a  collision  with  the  railroad  cars, 
charging  the  defendants  with  negligence.  Held,  that  where  the  streets  of  a  city 
are  diverted  lrom  their  ordinary  and  legitimate  uses  by  special  license  to  a  private 
person  for  his  own  benefit,  and  in  the  pursuit  of  a  business  which  involves  con- 
stant risk  and  danger,  he  is  bound,  in  the  exercise  of  such  right,  to  use  extraordi- 
nary care.     Wibon  v.  Cunningham,  241. 

RECEIVES. 

1.  BEOxxYX^Apponrnafff  of.— WhentbeaUega^ 

nature,  and  the  equities  are  fully  denied  by  the  answer,  such  a  case  is  not  pre- 
sented as  will  Justify  the  appointment  of  a  receiver— the  withdrawal  of  the  prop- 
erty from  the  hands  of  one  intimately  acquainted  with  all  the  affairs  of  the 
concern,  and  placing  it  in  the  hands  of  another,  who  may  not  be  equally  compe- 
tent to  manage  the  business.    WUUammm  v.  Monroe,  888. 

REDEMPTION. 
See  Shkbtjt  axd  Sbxbiff's  Saue,  2. 

REFERENCE. 

1.  Refebxwuk,  Statute  Construed.— The  statute  oonoetning  references  does  not  re- 
quire  that  roforees  should  be  sworn.  The  imposition  of  an  oath  by  the  Court 
would  be  of  no  effect,  other  than  to  put  it  in  the  power  of  the  referee  to  commit 
a  moral  perjury,  without  becoming  amenable  at  law.    Sloan  v.  Smith,  406. 

2.  Idem,  Oath  or  Refebee,— If  the  Legislature  liad  mteno^  that  referees  should  be 
sworn,  it  would  be  presumed  in  this  case  that  they  were  sworn,  the  contrary  not 
appearing.    lb. 

8.  Report  or  Referee,  Pbaotice  Setting  Aside — Judgment  is  entered  upon  a  re- 
port of  referees  as  matter  of  course,  and  the  only  mode  to  take  advantage  of  it  is, 
by  moving  to  set  it  aside,  as  on  motion  for  a  new  trial.    lb. 

4.  Reference,  Report  or  Referee.— The  report  of  a  referee,  like  the  finding  of  a 
Court,  should  state  the  facts  found,  and  the  conclusions  of  law  thereupon.  Lam- 
bert v.  Smith,  408. 

5.  Idem.— When  the  report  found  generally  a  sum  of  money  for  the  plaintiff,  with- 
out finding  the  facts  out  of  which  this  finding  arose:  Held,  that  it  was  error.    lb. 

6.  Reference,  Report  or  Referee  Construed.— A  case  was  submitted  to  a  referee 
to  find  the  interest  of  B.,  and  the  value  of  such  interest,  in  a  vessel  and  cargo. 
He  found  such  interest  and  value  m  the  ship,  but  not  in  the  cargo,  and  reported 
that  he  was  unable,  for  want  of  evidence,  to  find  the  value  of  R.'s  interest  in  the 
cargo.  Held,  that  this  was  equivalent,  for  the  purpose  of  legal  adjudication,  to 
finding  no  value  whatever.    Moniifiori  v.  Engels,  481. 

REGISTRY  ACT. 
Bee  Deed,  8;  Evidence,  & 
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BEMrnrruR. 

1.  Eusuution,  ajtbb  Bbmittitub  Filed.— Where  a  cause  is  remitted  from  this  Court, 
to  a  District  Court,  the  clerk  of  the  District  Court  may  issne  an  execution  for  the 
costs  accrued  thereon,  without  the  order  of  the  District  Court.  MarysvUle  v. 
Buchanan,  212. 

2.  BsmarnTUB,  Proceedings  on  Filing.— The  remittitur  from  this  Court  is,  by 
the  direction  of  the  858th  section  of  the  Practice  Act  to  be  attached  by  the  clerk 
of  the  District  Court  to  the  judgment  roll,  and  a  minute  of  the  judgment  en- 
tered on  the  docket  against  the  original  entry.  The  judgment  of  this  Court  then 
stands  as  the  judgment  of  the  District  Court.  If  it  award  a  new  trial,  the  clerk 
will  place  the  cause  on  the  calendar;  if  costs,  he  will,  on  the  application  of  the 
party,  issue  execution  for  the  same.    Jo. 

8.  Idem,  Eight  to  Execution.— The  District  Court  has  no  authority  to  prevent  the 
immediate  execution  of  the  judgment  of  this  Court  so  remitted.    lb. 

4.  Judgment  on  Appeal  Final.— The  judgment  of  this  Court  upon  appeal,  and  the 
costs  consequent  thereon,  is  final.    Jo. 

6.  Idem,  Costs.— The  clerk  of  this  Court,  in  entering  up  the  judgment,  adds  the 
words  "  with  costB,"  and  annexes  to  the  remittitur  a  copy  of  the  bill  of  costs 
filed.  These  words  are  a  sufficient  awarding  of  costs  for  the  clerk  of  the  Court 
below  to  issue  execution  for  the  same.    Jo. 

BENT. 

Bee  Actions,  1, 2,8,4;  Fobeutube,  1, 2, 8;  Injunction,  4;  Landlord  and  Tenant,  1; 
Lease,  1,  2,  8;  Mobtgage,  2. 

REPLEVIN. 

1.  Undertaking,  on  Claim  and  Deuveby.— Where  a  replevin  bond  substantially 
conforms  to  the  act,  and  no  variation  is  pointed  out,  the  assignees  of  the  defend- 
ants can  maintain  an  action  upon  it.    WingaXe  v.  Brooks,  112. 

SALE  AND  DELIVERY. 
Bee  Bailmlnt,  1, 2,  8, 4;  Consignob  and  Consignee,  1,  2;  Contract,  5;  Dklttbbt,  1. 

SAN  FRANCISCO. 

1.  San  Francisco,  Election  of  Officers.— The  act  to  reincorporate  the  city  of  San 
Francisco,  passed  the  15th  April,  1851,  provides  that  the  first  election  for  city 
officers  should  be  held  on  the  fourth  Monday  of  April,  1851;  and  thereafter  an- 
nually at  the  general  election  for  State  officers.  The  general  election  was  ap- 
pointed by  law  to  be  held  on  the  first  Monday  in  September  of  each  year.  At  the 
first  election  for  city  officers,  held  on  the  fourth  Monday  of  Aprfl,  as  above  di- 
rected, the  respondent  was  elected  Mayor  of  the  city,  was  qualified,  and  was  in 
the  exercise  of  the  functions  of  hie  office.  At  the  general  election  held  on  the 
first  Monday  of  September  following,  the  relator  received  1101  votes  for  Mayor, 
(the  whole  number  given,)  was  qualified,  and  claimed  the  office  of  the  respondent 
on  the  24th  of  the  same  month.  No  notice  of  the  latter  election  was  given,  or 
other  measure  pursued,  by  the  City  Council,  under  the  4th  section  of  the  2d  article 
of  the  charter.  The  respondent  refused  to  surrender  the  office,  and  the  relator 
filed  this  bill  asserting  his  right  to  it,  etc.  Held,  that  the  election  of  the  relator 
was  valid,  and  that  the  means  of  bringing  about  the  election  and  the  irregularities 
therein  should  be  disregarded.    People  v.  Breriham,  477. 
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2.  Idem,  Crrr  Chaster,  Construction  of.— It  is  not  important  to  interpret  the  literal 
meaning  of  the  word  annually  or  the  word  or,  as  need  in  the  city  charter  of  1851, 
respecting  toe  election  of  municipal  officers:  the  actual  and  substantial  intention 
of  the  Legislature  is  to  be  sought  after.    lb. 

3.  Idem,  Rule  of  Interpretation.— The  best  rule  of  interpretation  of  the  statute  in 
question  is  to  follow  the  established  policy  of  the  government  from  its  origin, 
which  is,  to  make  elective  all  officers  of  the  State,  counties,  and  cities,  at  the 
shortest  period  which  the  convenience  of  the  public  will  permit    lb. 

4.  Office,  Terms  of.— Official  terms  should  not  be  extended  beyond  the  time  clearly 
defined,  but  rather  shortened  by  implication,  if  necessary.    lb. 

See  Pueblo  Lauds,  S,  8. 

SET-OFF. 

1.  Pleadino,  Set-Off.— The  captain  of  a  vessel  drew  on  his  owner  for  9600,  to  de- 
fray the  expenses  of  the  first  mate,  who  was  injured  on  the  voyage,  and  who  it 
beeame  necessary  to  leave  on  shore  for  his  recovery.  In  an  action  by  the  captain 
against  the  owner  for  wages,  the  owner  claimed  to  set  off  $450  of  the  amount  of 
the  draft  against  the  claim,  on  the  ground  that  he  was  liable  for  it,  but  did  not 
produce  the  draft,  or  show  payment  of  it:  Held,  that  the  Court  below  properly 
rejected  the  set-off.    Wakeman  v.  Vanderbilt,  380. 

2.  Set-Off,  Bight  to.— No  right  of  action  can  accrue  upon  a  drafttmtil  payment. 
And  where  there-is  no  right  of  action,  there  is  no  right  of  set-oft,    15. 

See  Pleading,  15. 

SHERIFF  AND  SHERIFF'S  SALE. 

1.  Execution  Deed  bt  Deputy.— A  sheriff's  deputy  may  execute  a  deed  for  prop- 
erty sold  under  execution,  but  he  must  execute  it  in  the  name  of  the  sheriff.  If 
executed  in  his  own  name,  it  is  decisive  against  the  party  claiming  under  it  Zetees 
v.  Thompson,  266. 

2.  Execution,  Liability  of  Redemption.— Where  land  was  sold  at  sheriff's  sale,  the 
proceeds  of  which  did  not  amount  to  the  whole  judgment,  leaving  a  balance  un- 
paid, and  was  afterwards  redeemed  under  the  statute,  Betid,  that  the  party  re- 
deeming (who  was  an  assignee  of  the  judgment  debtor)  was  bound  to  pay  the 
whole  of  the  plaintiffs  judgment,  and  not  merely  his  bid  with  interest,  and  18 
per  cent.;  and  that  the  lien  of  the  judgment  continued  till  thfthalanne  was  paid. 
Vandyke  v.  Herman,  295. 

Bee  Execution,  1, 2;  Mortgage,  2. 

SPECIFIC  PERFORMANCE. 
See  Fraud. 

STATEMENT. 

1.  New  Trial,  Statement,  what  Requisite.— If  the  statement  filed  in  support 
o£  a  motion  for  a  new  trial,  under  the  195th  section  of  the  Practice  Act,  is  not 
sealed  by  the  Judge,  it  cannot  be  therefore  inferred  that  it  was  agreed  to. 
Such  statement  must  either  be  agreed  to,  or  it  must  be  sealed  by  the  Judge,  and 
one  of  these  conditions  must  be  shown  affirmatively.  In  the  absence  of  both* 
such  statement  will  be  rejected.    Lirm  v.  Twist,  89. 

STATE  SOVEREIGNTY. 
Bee  Mines  and  Mining  Claims,  8, 4* 
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STATUTE  OF  FRAUDS. 

1.  Idem,  what  Constitutes  Change  of  Possession.— Where  no  question  is  raised 
as  to  the  validity  of  the  contract,  or  the  effect  of  the  Statute  of  Frauds,  and  where 
the  question  is  as  to  the  kind  of  delivery  which  effects  a  change  of  property,  al- 
though the  goods  cannot  be  immediately  delivered,  the  delay  may  be  implied  as 
one  of  the  stipulations.    Stevens  v.  Stewart,  140. 

2.  Symbolical  Delivery,  when  Effectual.— But,  where  delivery  of  the  goods  is 
necessary  to  make  the  contract,  a  symbolical  delivery  can  only  be  effectual  where 
it  can  be  followed  by  an  actual  delivery.    lb. 

See  Deltveby,  1,  2. 

STATUTORY  CONSTRUCTION. 

1.  Statutory  Construction.— In  construing  a  statute,  the  sections  must  be  taken 
together,  and  that  interpretation  should  be  placed  upon  the  language,  whioh  will 
give  the  particular  section  utility  and  effect,  make  it  compatible  with  common 
sense,  and  the  plainest  principles  of  justice.    Jkarnham  v.  Hays,  115. 

2.  Idem,  in  General.— In  construing  statutes,  force  and  meaning  should  be  given  to 
every  part,  and  Courts  will  not,  except  when  the  language  is  so  vague  and  indefinite 
as  to  be  wholly  destitute  of  meaning,  reject  any  portion.    Ghever  v.  Hays,  471. 

.  8.  Idem.— The  hardship  of  a  rule  in  special  cases  is  no  solid  argument  against  it.  lb. 

See  Attachment,  2,  3;  Costs,  2,  5;  Coubts,  10;  Deed,  8,  6;  Gaming,  1,  2,  8, 4*  5. 
Husband  and  Wife;  Forcible  Entbt  and  Detainee,  1;  Mandamus,  1;  Me- 
chanic's Lien,  1, 2;  Pasties,  1, 2;  Pbaotioe  Act;  Quo  Wabbanto,  2;  Befebenxiv, 
1, 2;  San  Fbangiboo,  2, 3;  Yebdiot,  8;  Witness,  1. 

STIPULATIONS. 
See  Appeal,  8,  8;  Attobney  and  Counsel,  2;  Conttnuanob,  1. 

STREET  RAILROADS. 
See  Railroad,  1. 

subrogation; 

See  Mortgage,  1. 

SUMMONS. 

1.  Summons,  Sebvioe  of.— Where  defendant's  attorney  accepted  service  of  the  sum- 
mons, but  attached  no  date,  the  date  of  the  return  of  the  sheriff  was  held  suffi- 
cient.   Crane  v.  Brannan,  192. 

2.  Idem,  Validity  of.— Where  the  summons  was  headed  with  the  words,  "District 
Court,"  but  was  issued  out  of  the  County  Court,  under  the  County  Court  seal, 
and  testified  by  the  Judge  of  said  court,  it  was  held  good  as  the  writ  of  the  County 
Court.    lb. 

8.  Idem,  Sheriff's  Return.— Where  the  place  where  the  writ  was  served  was  not 
stated,  but  it  was  directed  to  the  sheriff  of  San  Francisco,  and  was  returned 
by  him  served,  the  Court  should  have  assumed  that  it  was  served  within  his  juris- 
diction,   lb. 

4.  Summons,  Insufficient  Return  of.— A  summons  issued  from  a  Justioe  of  the 
Peace,  at  the  suit  of  respondent  against  appellants,  designated  in  no  other  way 
than  by  the  name  of  "Adams  &  Co.,"  which  was  returned  served  by  "  leaving  a 
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copy  thereof  with  Captain  Charles  B.  Macy."  No  one  appeared  for  defendants 
on  the  return  day,  and  the  Justice  gave  judgment  against  the  defendants  for  $369. 
There  was  nothing  on  the  record  to  connect  Macy  with  the  defendants.  Defend- 
ants appealed  to  the  County  Court  of  Yuba  County,  who  affirmed  the  judgment. 
Held,  that  the  judgment  was  bad.    Adams  v.  Town,  247. 

Bee  Gabnishee,  2;  Witness,  6,  7. 

SUPREME  COUKT. 

1.  Jurisdiction  of  Supreme  Coubt  on  Appeal.— By  the  Constitution,  this  Court 
has  appellate  jurisdiction  in  all  cases  where  the  matter  in  dispute  exceeds  $200; 
and  this  Court  and  each  of  its  Justices  are  expressly  authorized  to  issue  all  writs 
and  process  necessary  to  the  exercise  of  its  appellate  jurisdiction;  and  by  the  7th 
section  of  the  Judiciary  Act,  have  authority  to  issue  all  writs  necessary  and  proper 
to  the  complete  exercise  of  the  powers  conferred  by  the  Constitution;  and  under 
these  provisions,  this  Court  has  power  to  issue  a  writ  of  error  to  the  County 
Court,  when  no  express  provision  by  law  exists  by  which  such  case  can  be  brought 
into  this  Court,  without  process  issuing  from  it.    Adams  v.  Town,  2471 

SURPRISE. 
See  New  Tbial,  2. 

TAXATION. 
See  Evidence,  6,  7;  Pabtnebshtp,  6, 7. 

TENANT  IN  COMMON. 

1.  Tenant  nr  Common,  Right  of  Action.— One  tenant  in  common  cannot  sustain 
an  action  of  forcible  entry  and  detainer  against  another,  for  holding  over.  He 
must  first  resort  to  a  court  of  equity  for  a  partition  of  the  land  in  dispute.  Lick 
v.  (y&mneU,  59. 

See  Deed,  2. 

TOBT. 
See  Action,  5;  Witness,  5. 

TRESPASS. 
L  Aotbhpob^-A  trespass  dies  with  the  trespasser.   O'Cowwrv.  CorWtt,  870. 
See  Pabtnebship,  7;  Pleading,  14;  Nuisance,  & 

TRIAL. 
lee  Continuance,  l;  DEPosmoNS,  1, 2;  Findings,  8. 

TBOTEB  AND  CONVERSION. 
See  Actions,  5,  6. 

TRUST. 
gee  Bailment,  5;  Husband  and  Wipe,  7* 

UNDERTAKING. 
Bee  Abbest,  S;  Replevin. 
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USE  AND  OCCUPATION. 
See  Instructions,  2. 

YABIANCE. 

1.  Variance,  when  Material.— Where  the  plaintiff  declared  upon  a  note  made  by 
one  McEinley  and  one  Campbell,  and  gave  in  evidence  a  note  signed  by  H.  C. 
McEinley  and  C.  Campbell  &  Co.,  held,  that  the  variance  was  important  and  sub- 
stantia], and  that  the  District  Court  erred  in  admitting  it  in  evidence.  Cotes  y. 
Campbell,  191. 

VENUE. 

See  Plage  of  Trial. 

VERDICT. 

1.  Verdict,  Amendment  of.— The  Court  may  amend  the  verdict  of  a  jury  when 
it  is  defective  in  something  merely  formal,  and  which  has  no  connection  with  the 
merits  of  the  cause,  where  the  amendment  in  no  respect  changes  the  rights  of  the 
parties.    Perkins  v.  Wilson,  137. 

•..  Idem.— Where  there  were  two  defendants,  and  each  answered  separately,  one  deny- 
ing any  connection  with  the  contract  declared  upon,  or  liability  under  it,  the  other 
confessing  and  avoiding  it,  and  claiming  damages  against  the  plaintiff,  and  the 
jury  found  against  the  plaintiff,  and  in  favor  of  the  defendants,  and  the  pleadings 
and  evidence  both  show  that  but  one  defendant  was  entitled  to  recover.  Ilel/l, 
that  the  Court  below  did  not  err  in  amending  the  verdict  so  as  to  render  it  con- 
formable to  the  case.    lb. 

8.  Verdict,  Court  mat  Direct.— The  Practice  Act  confers  express  authority  upon 
the  Courts  below  to  direct  a  special  verdict.    Bwrritt  v.  Gibson,  896. 

4.  Exceptions  to  Verdict.— When  the  jury  found  the  only  issues  involved  in  the 
controversy,  an  exception  to  the  verdict,  that  no  verdict  was  found  upon  the  is- 
sues presented  by  the  pleadings,  will  not  be  sustained.    lb 

See  Damages,  1, 2;  Findings,  1. 

VESSEL. 
See  Lien,  1. 

WASTE. 
See  Forfeiture. 

WATER  AND  WATERCOURSES. 

1.  Water  Rights.— The  foundation  of  a  right  to  water  is  the  first  possession;  and 
this  right  Is  usufructuary,  and  consists  not  so  much  in  the  fluid  itself  as  in  its 
use.  The  owner  of  land  over  which  it  flows  has  the  right,  to  its  use  during  its 
passage.  This  right  is  not  in  the  corpus  of  the  water,  and  only  continues  with 
its  possession.    Eddy  v.  Simpson,  249. 

2.  Idem,  Right  when  Lost.— When  the  water  of  a  otream  leaves  the  possession  of  a 
party,  all  his  right  to  and  interest  in  it  is  gone.    lb. 

8.  Idem,  Right  to  Increase.— If  the  water  of  stream  A  be  diverted  from  its  nat- 
ural channel  by  0  and  used  by  him,  and  then  flows  from  his  works  into  stream  R 
by  natural  channels,  it  is  lost  to  the  first  possessor,  and  he  cannot  reclaim  it  on 
the  ground  that  the  water  of  stream  B  was  increased  by  his  means.    lb. 
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4.  Idem.— If  the  water  of  stream  B  be  in  the  possession  of  another  party,  D,  the 
addition  made  to  it,  flowing  from  the  works  of  0,  becomes  a  part  of  the  body  of 
water,  and  D  has  the  right  to  its  possession  and  use,  and  C  has  no  right  to  with- 
draw it.    Jo. 

WITNESS. 

1.  Witness,  Competency  of.— A  co-defendant  is  not  a  competent  witness,  under  the 
423d  section  of  the  Practice  Act,  upon  an  issue  where  his  testimony  would  enure 
to  his  own  benefit.    Sparks  v.  Kohler,  299. 

2.  Co-Defendant,  when  Competent— He  would  be  a  competent  witness  to  show  that 
his  co-defendant  was  not  his  partner,  for  this,  in  a  legal  point  of  view,  would  be 
against  his  interest    lb, 

3.  Idem,  when  Imoompetent.— But  to  show  error  in  the  Court  below,  rejecting  such 
witness  for  incompetency,  the  record  should  show  the  specific  purpose  for  which 
he  is  offered.    lb. 

4.  Idem,  when  Pboperly  Rejected.— Where  such  co-defendant  was  called  generally 
as  a  witness,  and  he  was  clearly  incompetent  on  one  of  the  issues:  Held,  that  the 
Court  below  properly  rejected  him.    lb. 

5.  Witness,  Competency  of.— Where  the  evidence  of  one  defendant  is  as  available 
to  himself  as  to  his  codefendant,  this  Court  has  always  held  that  one  is  incompe- 
tent to  testify  for  the  other.  And  the  same  rule  prevails  under  like  circumstances, 
where  the  declaration  is  in  tort,  and  the  defendants  are  charged  as  joint  tortfeasors. 
Johnson  v.  Henderson,  368. 

6.  Witness,  Competency  of.— Under  the  statute,  a  defendant  cannot  be  a  witness 
for  his  codefendant,  where  the  defence  is  general,  and  would  operate  in  discharge 
of  both.    Buckley  v.  Manife,  441. 

7.  Idem.— And  the  rule  is  the  same  where  but  one  defendant  is  upon  trial,  the  other 
not  having  been  served  with  process  in  time.    lb 
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